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Eastern  THitrsct  of  Pennsylvania,  to  wit: 

BE  IT  RBMEMBERED,  That  on  the  thirteenth  day  or  April,  in  the  forty.third  year  or 
the  independence  of  the  United  State*  of  America,  A.  D.  1819,  Isaac  Riley,  of  the  said  district, 
hath  deposited  in  this  office -the  title  of  a  book,  the  right  whereof  he  claims  at  proprietor,  in 
the  words  following:,  to  wit: 

"  Riley's  Edition.— A  Practical  Treatise  on  the  Criminal  Law  ;  comprising  the  Practice, 
Pleadings,  and  Evidence,  which  occur  in  the  coone  of  Criminal  prosecutions,  whether  by 
Indictment  or  information.  With  a  copious  collection  of  Precedents  of  Indictments,  Infor- 
mations, Presentments,  and  every  description  of  Practical  Forms,  with  comprehensive 
Notes  as  to  each  particular  Offence,  the  Process,  Indictment,  Plea,  Deience,  Evidence, 
Trial,  Verdict,  Judgment  and  Punishment.  By  Joseph  Chitty,  Esq.  of  the  Middle  Tem- 
ple. With  additional  Notes  of  Decisions  in  the  Courts  of  the  United  States,  and  of  many 
of  the  State  Courts  ;  and  also  of  Precedents  used  in  some  of  those  Courts.  By  Richard 
Peters,  jr.  Counsellor  at  Law.    In.. two  volumes— Vol.  IL" 

In  conformity  to  the  act  of  the  Congness  o "  the  United  States,  entitled  "  An  Act  for  the 
Encouragement  of  Learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the  au- 
thors and  proprietors  of  soch  copies,  during  tV  times  therein  mentioned.**— And  alto  to  the  act, 
entitled,  "  An  Act  Supplcnentary  to  an  Act,  entitled,  *  An  Act  for  the  Encouragement  of  . 

Learning,  b>  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the  author*  and  proprietors  4 

of  uieh  copies  during  the  tinws  therein  me-itioned,1  and  extending  the  benefits  thereof  to  the 
arjs  of  designing,  engraving  and  etching  historical  and  other  printssV 

*  D.  CALDWELL, 

Clerk  of  the  Eastern  District  of  Pennsylvania.  j 
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ANALYTICAL  TABLE. 


CHAR  L 

USUAL  COMMENCEMENTS  AND  CONCLUSIONS  OP  INDICT- 
MENTS, INFOKMATIONS,  AND  CORONERS'  INQUESTS. 

COMMENCEMENTS  AND  CONCLUSIONS  OF  INDICTMENTS. 

at  Middlesex  sessions  for  offence  committed  out  of  Westminster,  1 

the  like  when  offence  committed  in  Westminster,  1 

at  sessions  for  Westminster  for  offence  committed  without  St,  Mar- 
tin's le  Grand,  2 

at  assizes  or  general  quarter  sessions,  2 

with  an  alias  dictns  of  surname,  3 

with  alias  addition  of  degree,  2 

against  feme  covert,  indicted  separately,  2 

against  several  defendants,  3. 

for  offence  within  Admiralty  jurisdiction,  3 

commencement  of  a  second  count,  3 

in  the  Circuit  Court  of  the  United  States  Pennsylvania  District,  3 

conclusion  of  indictment  or  second  count  at  common  law,  4 

in  the  quarter  sessions  Philadelphia  county,  4, 

in  the  mayor's  court  of  the  City  oi  Philadelphia,  4 

the  like  to  the  damage  of  an  individual,  4 

conclusion  of  indictment  for  treason,  4 

common  conclusion  of  indictment  or  second  count  on  a  statute,  4 

conclusion  of  indictment  in  the  Circuit  Court  of  the  United  States,  5 

in  the  quarter  sessions  Philadelphia  county,  5 

indictment  for  murder  against  principal  in  first  degree,  and  princi- 
pal in  second  degree,  5  ■ 

offence  of  principal  in  second  degree,  5 

the   like   against  accessary  before  fact,   to  murder,    burglary,  or 
felony,  6 

the  like  for  harbouring  principal  felon,  6 
Of  informations  ex  officio  by  attorney  general)  7 

information  by  attorney  General,  7 

of  second  count,  7 

conclusion  of  information,  7 
Of  coroner9 s  inquest 9. 

inquisition  of  murder  against  principal  and  aiders  and  abettors,  8 
Of  information*  qui  tarn. 

information  qui  tam  at  quarter  sessions,  9 
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CHAP.  II. 


INDICTMENTS,  Ice.  FOR  OFFENCES  AGAINST  GO©,  RELIGION, 

AND  PUBLIC  WORSHIP. 

for  oppumss  aoawst  o«d,  rkjgion,'Ah»  public  worship. 

at  common  law  for  verbal  blasphemy  of  the  Trinity,  11 

at  common  law  against  sabbath  breaker  for  keeping  open  shop,  13. 

at  common  law  for  misbehaviour  at  church,  13 


CHAP.  III. 

INDICTMENTS,  8cc  FOR  0EFENCES  AGATNST  MORALITY  AND 

DECENCY. 

fOR  OFFRWCRS  AGAIW8T  DECENCY  ATCD  MORALITY.' 

for  carrying  away  corpse  from  church -yard,  14 
for  keeping  a  bawdy-house  or  other  disorderly  tease,  14 
for  keeping  a  disorderly  house,  16 
for  keeping  a  disorderly  house,  16 
for  bathing  near  public  ways  and  habitations,  1/ 
for  exposing  private  parts  in  indecent  posture,  19 
for  exposing  body  naked,  18 
for  publishing  obscene  libels  and  prints,  18 
for  publishing  obscene  libel  and  indecent  prints,  31 
for  exposing  to  sale  obscene  print,  33 
for  keeping  room  for  exhibition  of  indecent  prints,  34 
for  exhibiting  obscene  prints  for  money*  34 
for  buggery  with  a  boy,  35 
for  sodomy  in  ano  of  girl,  35 
for  bestiality  with  a  cow,  36 
for  assault  with  intent  to  commit  sodomy,  36 
for  soliciting  person  to  permit  buggery  with  him,  ff 
for  exhibiting  an  obscene  painting  of  a  woman  in  an  indecent  posture, 
in  the  City  of  Philadelphia,  27 


CHAP.  IV. 

INDICTMENTS,  Sec.  FOR  OFFENCES  AGAINST  LAW  OF  NATIONS. 

10R  OFFEXCBS  AQAUVST  LAW  OP  NATIONS. 

for  libel  in  French  on  the  then  chief  consul  of  France,  38 
for  accusing  Russian  ambassador  of  having  sent  advice  to  our 
enemies,  33 
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HIGH  TREASON. 


CHAP.  V.      * 

INDICTMENTS,     &c     FOR     OFFENCES    AGAINST    THE    KING, 
GOVERNMENT,  AND  PUBLIC  OFFICERS. 

man  treason. 

Preliminary  obteroatiftM. 

as  to  the  offence  of  high  treason,  35 

notes  on  treason,  by  the  Laws  of  the  United  States,  &c.  27  , 

as  to  the  indictment,  40 

as  to  the  defence,  43,  44 

as  to  the  evidence,  45 

as  to  the  judgment  and  punishment,  46 

ftuBctmenU  fir  treason, 

for  compassing  the  king's  deposition  and  death,  on  25  Ed.  III.  46 
Overt  act*. 

first— agreeing  with  XW.to  assist  enemies  in  invasion,  47 

second— conspiracy  to  rise  in  rebellion  and  incite  enemies  to  invade 
.    i*he  kingdom,  47 

third— assisting  person  who  bad  come  hither  for  traitorous  pur- 
poses, 48 

fourth— conspiring  to  collect  information  as  to  dispositions  of  sub- 
jects to  assist  invasion,  with  intent  to  communicate  same  to 
enemy,  48 

fifth— collecting  information  as  to  disaffected  persons,  in  order  to 
send  information  to  enemy,   49 

sixth— obtaining  and  keeping  like  information  with  like  intent,  49 

-seventh— sending  information  to  enemy  how  British  subjects  were 
affected  towards  king,  50 

eighth — conspiring  to  raise  rebellion  and  war  in  Ireland,  50 

ninth— conspiring  that  W.  J.  should  go  to  Ireland  to  raise  rebellion 
and  war  there,  50. 

tenth— corresponding  with  W.  J.  in  Ireland  for  same  traitorous  pur- 
poses, 51 

eleventh — supplying  W.J.  with  money  for  same  traiterous  purposes,  51 

for  traitorously  adhering  to  k:ng*s  enemies,  53 

for  treason,  compassing  death  of  king  and  to  depose  bim,  53 

other  overt  acts  compassing  deposition  and  death  of  king,  53 

for  conspiring  to  levy  war  against  king  in  his  realm,  see  35  Ed.  III. 
st.  5.  c.  3.  53 

first  overt  act,  that  defendants  met  with  a  conspiracy  to  alter  consti- 
tution and  depose  king,  54 

second— .publishing  books  and  inviting  persons  to  meet  for  treasons- 
ble  purposes,  54 

third— consulting  as  to  time  and  place  of  meeting,  55 

fourth— defendants  agreeing  that  some  of  them  should  meet  about  the 
convention,  55 

fifth-— for  procuring  arms  to  oppose  regal  government,  56 

srxfh— conspiring  to  levy  war  against  king,  50 

seventh— conspiring  to  subvert  government,  56 

eighth— publishing  books  inviting  subjects  to  commit  treason,  57 

ninth— procuring  arms  to  levy  war  against  king,  57 

common  conclusion,  58 

for  levying  war  against  king  in  this  realm,  58 

overt  act— assembling  armed  with  offensive  weapons,  48 

Tseason  against  the  United  States,  59 
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LIBELS  AND  INSULTS  ON  KING  AND  GOVERNMENT,  &c. 
for  libel  on  king,  60 
for  libel  «,n  king  and  administration,  61 
for  libel  on  hereditary  monarch v  and  constitution,  62 

WW  m 

against  dissenting  preacher  for  a  ^ediuous  senium,  62 
for  seditious  words  against  king  and  government,  64 


CHAP.  VI. 

INDICTMENTS,  &c.  FOR  OFFENCES  AGAINST  COIN. 

Preliminary  notes. 

as  to  offence,  66, 

limitation  of  prosecution,  66 

indictment.  67. 

evidence,  67. 

defence,  67. 

judgment,  67. 

law  of  the  United  States  relative  to  passing  the  legal  coin  of  the 
United  States,  66. 

rewards,  67. 
Indictments,  Z2c. 


CHAP.   VII. 

OFFENCES  AGAINST  REVENUE. 
[Omitted.] 


CHAP.  VIII. 
FOR  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

FOB  OBSTRUCTING  AND  NOT  ASSISTING  PROCESS. 
Preliminary  note*  as  to  offence  and  indictment,  69 
Precedents  of  indictments  and  informations. 

for  obstructing  person  aiding-  constable  in  execution  of  warrant,  69 
against  constable  for  refusing  to  assist  in  securing  offender,  71 
for  felony  in  assaulting,  &c.  with  intent  to  obstruct  arrest,  73 
obstructing  process  issued  out  of  the  courts  of  the  United  States,  75 
resisting  process  in  the  hands  of  the  deputy  marshall  of  the  Unites! 
States,  77, 
FOR  ESCAPES. 

1.  Against  prisoner  himself. 
for  escaping  from  constable,  being  in  custody  under  warrant,  79 
against  felon  for  breaking  prison,  80 
against  two  felons  for  escaping  from  prison  and  against  third  for 

assisting,  80 
for  breaking  prison,  and  for  aiding  felons'  escape,  81 
against  prisoner  in  gaol,  uncRr  a  ca.  sa.  for  attempting  to  escape, 
82 


FOR  OFFENCES  AGAINST  PUBLIC  JUSTICE.  VII 

2.  Jisfainst  officer*. 
for  permitting  convict  to  escape.  83 
for  permitting  escape  of  clergyable  felon,  85 

of  prisoner  committed  by  justice  for  robbery,  87 
against    turnkey  for   aiding    prisoner  committed    by  justice    for 

petit  larceny  to  escape,  88 
against  constable  for  escape  of  prisoner  arrested  by  him,  90 

FOR  RESCUES. 

for  rescue  of  prisoner  in  custody  of  constable,   on  justice's  war- 
rant, 90 
for  assault  on  officer,  and  rescue  of  prisoner  taken,  under  warrant 

backed  into  another  county,  22 
for  rescuing  rioter  from  justice  of  peace,  84 
for  rescue  of  person  arrested  on  ca.  ad  res.  and  latitat,  95 
for  rescuing  person  under  charge  of  sending  letter  without  name, 

demanding  money,  97 
for  rescuing  goods  distrained  for  rent,  99 
for  the  like,  and  also  assaulting  bailiff,  99 
for  rescuing  goods  distrained,  after  fraudulent  removal,  100 
for  rescue  of  cattle  taken  damage  feasant,  before  impounded,   100 
for  rescuing  cattle  out  of  pound,  taken  as  distress,  damage  feasant, 

101  * 
for  breaking  pound,  and  letting  out  mare,  102 

CONTEMPTS  OF  COURT. 

informal!  n  for  riot  and  striking  in  open  court,  103 
for  riot  and  forcible  intrusion   and  assault  on  commissioners  of 
taxes,  106 

FOR  TAKING  MONET  TO  RETURN  STOLEN  GOODS. 

for  receiving  money  to  help  person  to  goods  stolen    privily  from 
person,  107 

FOR  COMPOUNDING  FELONY* 

for  compounding  felony,  108 

FOR  COMPOUNDING  PENAL  ACTION. 

for  compounding  penal  action  for  selling  wine  without  licence,  110 
for  compounding  offence  against  another  penal  statute,  111 
for  taking  money  to  compound  qui  tarn  action,  112 
FOR  MISPRISION  OR  CONCEALMNENT  OF  FELONY. 

for  misprision  of  felony,  113 

FOR  BARRETRY. 

indictment  for  barretry,  113 

FOR  MAINTENANCE.     • 

for  maintenance  of  action  of  debt,  114 

for  maintenance  of  ejectment  in  exchequer,  and  bill  in  equity,  115 

FOR  DISSUADING  WITNESS  TO  GIVE  EVIDENCE. 

dissuading  from  giving  evidence  against  a  prisoner,  116 

AGAINST  JUSTICES  FOR  OPPRESSION,  fa. 

for  causing  a  woman  to  be  whipped  as  disorderly  person  without  proof 

adduced,  117 
for  imprisoning  for  offence  out  of  his  jurisdiction,  119 
for  illegally  releasing  a  vagrant,  121 
for  preventing  arrest  of  person  charged  with  offence  against  vagrant 

act,  121 

AGAINST  CORONERS  FOR  NEGLIGENCE. 

for  refusing  to  take  inquisition,  126, 
for  not  returning  inquisition  according  to  evidence,  127 
AGAINST  INTERIOR  OFFICERS  FOR  MISCONDUCT. 

against  high  constable  for  not  issuing  precepts,  &c.  128 
for  not  presenting  highways  out  of  repair,  131 


V1U  ANALYTICAL  TABLE. 

for  not  executing  justice's  warrant,  131 

against  bailiff  for  absenting  himself  at  an  election,  139 

AGAINST  MINISTERIAL  OFFICERS  FOR  NOT  ACCEPTING  OFFICE,  fee 

against  constable  or  head  borough  for  not  taking  upon  him  the  office, 

133 
for  not  taking  office  of  constable,  136 
for  refusing  to  watch  with  constable  when  summoned*  1ST 
for  refusing  to  execute  office  of  overseer,  138 

DISOBEDIENCE  OF  ORDERS  OF  JUSTICES. 

against  overseer  for  not  paying  pauper's  weekly  allowance,  13$ 
against  father  of  bastard  child  for  disobeying  order  of  maintenance, 

141 
against  high  constable  for  contempt  in  disobeying  order  of  sessions, 

143. 
against  surveyors  of  highways  for  disobeying  order  of  magistrate*  143 

FOR  EXTORTION. 

against  constable  for  taking  money  under  pretence  of  getting  offender 

discharged,  145 
aga  n-t  constable  for  taking  money  on  apprehension;  under  bench 

warrant,  147 
against  bailiff  of  hundred  for  extortion,  148 
against  tipstaff  of  king's  bench  for  extortion,  148 
against  gaoler  for  extortion,  and  permitting  escape,  14f 
against  servant  of  clerk  of  market  for  extortion.  150 
against  toll  collector  for  extortion,  150 
against  two  collectors  of  taxes  for  extorting  money,  151 


CHAP.  IX. 
• 
INDICTMENTS  FOR  PERJURY  AT  COMMON  LAW,  AND  ON 
STATUTE  5  ELIZ.  C.  9.— FOR  SUBORNATION  OP  PERJURY, 
AND  FOR  PERJURIES  MADE  FELONIES  BY  STATUTE. 

• 

PRELIMINARY  NOTES.       x 
Of  perjury  at  common  lam. 

the  offence,  153 

the  process,  157 

the  indictment,  158 

the  evidence,  164 

the  punishments,  165 
Perjury  on  otatute. 

of  offence  of  perjury  under  5  EUz.  c.  %  W 

the  indictment,  169 

the  evidence,  169. 

the  punishment,  169 
Of  perjurie*  made  felonieo. 

offence,  170 
Subornation  of  perjury. 

the  offence,  170 

indictment,  171 

evidence,  171 

punishment,  171 

INDICTMENTS  FOR  PERJURY. 
in  civil  proceeding*  before  trial. 

in  C.  P.  sworn  before  deputy  filacer  in  London,"  falsely  swearing  no 
tender  made,  ITS  ' 


INDICTMENTS  FOR  PERJURY.  IX 

the  like  before  dep.  filazer  for  Midd.  in  false  shearing  to  the  debt, 

174 
the  like  in  London  before  judge  of  C.  P.  in  falsely  swearing  to  debt, 

175 
\n  affidavit  in  trover  sworn  before  protbonotary  of  C.  ?.  in  London, 

177 
to  justifying  bail  in  court  of  K.  B.  1*8 
in  justifying  bail  in  court  of  K.  B.  in  swearing  that  deponent  bad  not 

beed  bail  before,  180 
in  swearing  to  service  of  ca.  ad  resp.  out  of  palace  court,  182 
In  civil  proceeding*, — on  enquiry  or  trial,  349 

for  perjury  in  evidence  upon  a  writ  of  inquiry  before  sherifi,  184 
the  like  in  more  concise  form,  185 
by  witness  on  trial  at  K.  B.  at  sittings  after  term,  186 
on  thai  in  KL  B.  of  issue  directed  out  of  chancery,  188 
by  a  jew,  on  trial  in  C.  P.  at  Guildhnll,  189 
on  trial  in  C.  P.  at  Westminster  at  sittings  after  term,  192 
In  civil  proceeding*  after  verdict  or  judgment. 

for  perjury  in  open  court  in  affidavit,  in  opposition  to  rule  for  setting 

aside  a  judgment  on  affidavit  of  merits,  194 
before  judge  of  K.  B.  at  chambers  to  obtain  rule  to  set  aside  execu- 
tion, 198 
In  court*  of  equity—on  summary  proceeding*. 

in  answer  sworn  before  master  in  chancery,  200 
In  court*  of  equity,  in  answer  to  interrogatorie*. 

for  perjury  in  answer  to  interrogatories  in  chancery,  206 
the  like  in  another  form,  208 
In  civil  proceeding*,  in  bankruptcy. 

for  perjury  by  bankrupt  on  his  examination  before  commissioners,  211 

for  perjury  at  adjourned  examination,  213 

perjury  before  commissioners  under  the  late  United  States  bankrupt 

law,  215 
lor  perjury  by  witness  before  commissioners,  221 
in  affidavit  before  chancellor  to  induce  him  to  refuse  bankruptcy  cer- 
tificate, 222 
In  proceeding*  relative  to  election*. 

for  perjury  before  committee  of  house  of  commons  concerning  bribe* 
ry,224 

In  civil  proceeding*  relative  to  arbitration*,  228 

before  arbitrators  by  quaker  on  his  affirmation,  228 
in  affidavit  in  C.  P.  on  shewing  cause  against  rule  nisi,  for  setting 
aside  award,  231 
In  penal  action*  and  criminal  cote*  on  eitinmary  proceeding*. , 
in  information  before  magistrate, %>6 

before  justices  on  information  for  selling  spirits  without  licence,  238 
in  filiating  child  before  justice  of  peace,  240 
for  perjury  in  swearing  articles  ot  peace  before  session,  241 

in  criminal  ca*e*t  in  proceeding*  before  trial 
for  perjury  before  justices  in  swearing  that  prosecutor  had  assaulted 

defendant,  &c.,  344 
in  answers  to  interrogatories  in  K.  B.  246 
in  affidavit  of  service  of  notice  to  try  traverse,  247 
For  perjury  in  criminal  proceeding*  on  trial*  &c. 

ia  gtvmg  evidence  on  trial  at  Westminster-hall  of  indictment  for  per- 
jury, 249 
the  like  in  another  form,  251 
in  giving  evidence  on  trial  of  criminal  information,  at  ******  &c 

Kent,  2*3 
on  trial  of  psjsoner  at  Admiralty  sessions  fer  murder,  2£4 

Vot.  II.  b 
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on  trial  at  Westminster  sessions,  255 

on  trial  for  grand  larceny  at  quarter  sessions,  258 

on  trial  for  assault  at  Guildhall  sessions,  219 
Tor  perjury  in  criminal  proceeding t  after  trial. 

in  affidavit  in  K.  B.,  in  mitigation  of  punishment  after  conviction,  260 
For  perjury  on  statute^  SEliz.  c.  9. 

in  affidavit,  sworn  before  commissioner  in  country,  to  increase  costs, 
262 
For  subornation  of  perjury. 

for  procuring  woman  to  swear  bastard  child  to  one  J.  P.,  264 

for  subornation  on  'rial  of  highway  robbery,  266 
For  attempts  to  suborn. 

for  endeavouring  to  persuade  women  to  commit  perjury  in  swearing 
child  to  an  innocent  person,  268 

the  like  in  another  form,  269 

for  endeavouring  to  suborn  person  to  give  evidence  at  assizes,   270 
For  felonious  perjury. 

for  taking  false  oath  in  order  to  obtain  administration  of  seaman,  271 


CHAP.  X. 

INDICTMENTS,  &c.  FOR  OFFENCES  AGAINST  PUBLIC  PEACE,— 

ASIUOTS,  &c. 

FOR  RIOTS,  See. 

for  feloniously  and  riotously  beginning  to  demolish  house,   272 
common  form  of  indictment  for  riot,  with  notes,   273 
for  riotously  assembling  to  prevent  execution  of  revenue  acts,  276 
for  tumultuously  assembling  to  prevent  execution  of  turnpike  road 

act,  277 
endeavouring  to  rescue  persons  apprehended  for  attempting  to  cut 

down  turnpike  gate,  278 
for    riotously  kicking  about  foot-ball    in    town  of  Kingston  upon 

Thames,  279 
for  common  nuisance  in  kicking  about  foot- ball,  279 
for  riot  in  Covent  Garden  theatre  to  prevent  acting  of  play,  279    ' 
for  compelling  manager  to  come  upon  stage  and  discharge  Macklin 

the  actor,  280 
that  proprietors  retained,  &c.  and  that  defendants  made  riot  and 

compelled  them  to  dismiss,  &c.  283 
for  riot  in  play-house  anor  preventing  performance  of  play,   284 
Tor  riot  at  common  law   and  assault  on   individual,    284 
for  riot,  assault,  and  false  imprisonment  and  for  obtaining  money  to 

procure  his  freedom,    285 
for  disturbance,  &c.  generally,  285 
for  riotously  assembling  and  hanging  man  in  effigy,   286 
for  riot  and  pulling  down  out-house  at  common  law,  287 
for  assembly  with  cutlasses,  &c.  breaking  into  warehouse,  making 

noise,  breaking  furniture,  and  making  divers  assaults,  287 
for  riot  in  house  and  assaulting  lodger,  288 
for  riotously  entering  plaintiff's  bouse  and  shop  and  throwing  shop 

goods  into  street,   289 
for  not  and  assault  in  dwelling  house,  and  removing  goods,  289 
*    against  three  for  riot  before  house  and  -shooting  off  gun  through 

windows  and  threatening  to  shoot  owner,  290 
for  inciting  to  beat,  291  #' 
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for  inciting  to  a  riot,    291  / 

for  inciting  persons  to  assemble  to  make  a  riot,  291 


CHAP.  XI. 

INDICTMENTS  FOR  OFFENCES  AGAINST  PUBLIC  TRADE. 
AGAINST  BANKRUPTS. 

against    bankrupts  for  concealing  effects  on   5  Geo.  II.    293 
on  5  Geo.  II.  against  bankrupt  for  neglecting  to  surrender  himself 
or  to  give  information,  &c.  301 

FOR  RAISING  PRICE  OF  PROVISIONS. 

By  faUe  rumons,  jfc.  304  • 

for  various  offences  tending  to  raise  price  of  hops,  304 

for  spreading  false  rumors  to  enhance  price  of  hops,  stating  ru« 
mors,  304 

for  raising  rumours  generally  without  stating  them,  306 

persuading  dealers  not  to  bring  hops  to  market  but  to  reserve 
them,  307 

engrossing,  by  buying  with  intent  to  sell  again  at  exorbitant  profit,  307 

the  like,  stating  other  contracts,  307 

other  offences,  307 

for  various  offences  tending  to  raise  price  of  bops,  308 

purchasing  hops  by  forehand  bargains,  308 

buying  large  quantities  of  hops  of  divers  persons  named  with  intent 
to  re-sell  them  at  unreasonable  profit,  308 

buying  all  growth  of  hops  in  several  parishes,  with  the  like  intent,  308 

for  buying  hops  of  persons  named  with  same  intent,  308,  309 

buying  by  forehand  bargains,  309 

persuading  persons  not  to  carry  hops  to  market,  309 

engrossing  by  buying  of  persons  unknown,  310 

for  buying  of  persons  unknown,  210 
By  forestalling. 

by  forestalling  lambs  on  way  to  public  market,  311 

like  for  forestalling  cows,  by  buying  of  several  persons,  3 IS 
By  engrouing. 

for  engrossing,  313 

like  in  another  form,  313 
By  regrating,  314 

for  regrating  wheat,  314 

for  regrating— another  offence,  315 

different  offences,  317 

FOR  USURY  AND  ILLEGAL  BROKERAGE. 

for  usury,  318 

for  receiving  more  than  proper  sum  for  procuring  annuity,  Sap 
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CHAP.  XII. 

INDICTMENTS,  &c.  FOR  OFFENCES  AGAINST  PUBLIC  HEALTH. 
FOR  BREACH  OF  QUARANTINE. 

against  pilot  for  returning  from  ship  before  he  had   performed 
quarantine,  320 

FOR  EXPOSING  PERSONS  WITH  INFECTIOUS  DISORDERS. 

for  exposing  child  infected  with  small-pox  m  public  streets,  322 
against  surgeon  for  causing  children  who  had  been  inoculated,  to  be 
carried  through  public  streets,  324 
FOR  SELLING  UNWHOLESOME   PROVISIONS. 

against  contractor  for  supplying  marines  in  Chatham  barracks,  for 

selling  unwholesome  bread,  325 
for  delivery  of  bad  bread  to  great   number  of  non-commissioned 

officers,  &c.  326 
for  supplying  hospital  with  unwholesome  bread,   328 
for  selling  bread  mixed  with  alum,  328 

SELLING  FOQD  OF   INSUFFICIENT  WEIGHT. 

again 6t  baker   who  contracted  with   guardian  of  poor  of  Norwich, 
for  delivering  bread  short  weight,  329 


CltAP.    XIII. 

INDICTMBirr8,   feci  FOR  OFFENCES   AGAINST  PUBLIC  POLICE 

ANO  ECONOMY. 

TOR  NOT  REPAIRING  HIGHWAYS. 
Preliminary  note*. 

of  offence,  332 

modes  of  prosecution,  336 

indictment  and  presentment,  form  of,  337 

pleas,  340 

replications,  342 

of  a  view,  342 

new  trial,  343 

judgment,  343 

cost,  344 
Precedent*  of  indictment^  &e./or  not  repairing  highway*. 

against  inhabitants  of  parish  for  not  repairing  highway,  344 

presentment  of  judge,  &.c  of  highway  being  out  of  repair,  346 

against  inhabitants  of  a  parish   situate   in   two  counties,   for  not 
repairing  part  of  highway  lying  in  one  of  the  counties,  346 

against  parish   for  not  repairing   three    distinct    parts    of    high- 
way, 347 

against  inhabitants  of  parish,  for  not  repairing  pack  and  prime 
way,  448 

against  division  of  parish  for  not  reparing  highway,  349 

against  township  for  not  repairing  road,  351 

against  township  for  not  repairing  road  made  by  act  of  parlia- 
ment, 352 


*•• 
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against  individual  bound  to  repair,  ratione  tenure,  353 
against  scavengers  for  not  cleansing  streets,  354 

FOR  HOT  REPAIRING  BRIDGES. 

I'relimmttry  note*. 
as  to  offence,  355 
nudes  of  prosecution,  357 
indictment,  358 
pleas,  &c.  358 
trial,  359 
judgment,  360 
Precedent*  of  indictment*,  Uc.for  not  repairing  bridge*. 
against  county  for  suffering  bridge  to  decay,  360 
like,  more  formal,  361 
where   bridge  lies  in  two    counties,    against   one    of  them  for 

neglecting  to  repair  its  own  proportion,  362 
against   county  for   not  maintaining  and  widening  public   bridge 

and  keeping  battlements  of  sufficient  height,  363 
presentment  of  bridge  at  quarter  session,    which    county   ought 

to  repair,  365 
against  individual  for  not  repairing  bridge  which  he  ought  to  do 

ratione  tenurx,  366 
against  individual  bound  ratione  tenurx  to  repair,  for  suffering  bridge 

to  decay,  366 
for  suffering  bridge  tQ  be  out  of  repair  and  unsafe,  366 
for  leaving  parapet  wall  prostrate,  so  that  passage  is  dangerous, 

367 
for  not  repairing  house  near  common  sewer  and  bridge,  368 
for  not  repairing  highway  within  distance  of  300  feet  from  bridge, 

368 

INDICTMENTS,  fee.  TOR  NOT  REPAIRING  WATER-COURSES,  &e. 

against  corporation  of  city  for  not  cleansing  water  course,  369 
for  suffering  port  to  be   so  filled  with  rocks,  stones,  &c.  as    to 
prevent  ships  from  entering  it,  371 

INDICTMENTS,  &e.  FOR  NUISANCES  TO  HIGHWAYS  BY  ACTUAL  OBSTRUC* 
TION. 

for  erecting  and  keeping  shut  gate  across  highway,  372 
for  locking  and  fastening  gate  erected  in  common  public  road,  373 
another  form  for  erecting  and    keeping  shut  gate  across  high- 
way, 375 
for  obstructing  footway  in  defendant's  close,  by  pulling  down  style 

and  erecting  hedge,  wall,  fee.  across  way,  375 
for  digging  ditch  and  raising  hedge  across  highway,  376 
for  putting  and  continuing  posts  and  chains  across  footway,  376 
for  erecting  and  continuing  building  on  common  footway,  377 
for  obstructing  highway  in  various  forms,  378 
for  continuing  building  on  highway,  378 
for  building  wall,  379 

for  digging  up  road  and  placing  materials  for  building,  379 
for  taking  up  pavement  of  street  and  erecting  portico,  and  narrow- 
ing foot-path,  379 
for  building  on  highway  and  narrowing  it,  379 
for  building  shed  or  porch  projecting  on  highway,  383 
for  continuing  hedge  formerly  erected  by  person  unknown,  across 

pack  and  prime  way,  383 
for  continuing  gate  on  highway,  384 
for  stopping  up  foot-way  without  stating  mode,  385 


XIV  ANALYTICAL  TABLE. 

for  making  hobs  in  fool-way,  386 

for  digging  hole  in  public  street,  387 

for  digging  horse  pond  and  erecting  cistern  in  common  passage,  587 

for  cutting  gap  in  bank  which  confined  water  in  water  course  and 

overflowed  highway,  588 
against  nightmen  for  laying  soil  in  streets,  389 
for  shooting  dirt  in  highway,  339 
for  laying  rubbish  in  square,  whereby  coach  overturned  and  caused 

death,  389 
for  laying  rubbish  in  carriage  way  to  church,  391 
for  digging  up  pavement,  391 

for  destroying  pavement  of  public  highway,  &c.  392 
for  laying  timber  in  highway,  393 

for  placing  tw;)  carts  for  selling  goods  in  public  street,  393 
for  suffering  empty  drays  to  remain  in  street,  393 
for  letting  waggon  stand  in  street,  394 
for  bailing  bull  in  market  place,  being  king's  highway,  395 
for  letting  off  lire-works  in  public  street,  395 
for  driving  cattle,  &c.  killing  them  and  leaving  their  skins,  Sec.  near 

Newgate  market,  396 
for  causing  offensive  smells,  &c    398 
for  obstruction  of  highway  only,   398 
for  driving  cattle  in  the  street,  399 

INDICTMENTS,  &c  FOR  NUISANCES  TO  WATER  COURSES,  &c.  BY  OBSTRUC- 
TION. 

*  for  making  embankments  and  narrowing  Thames,  400 
for  making  embankment  or  wharf  projecting  into  Thames,  403 
for  stopping  water  course,  whereby  water  overflowed  highway,  405 
for  erecting  ledges  and  dams  in  Thames,  and  injuring  navigation, 

406 
for  continuing  ledges  and  dams  erected  by  others,  406 
for  nuisance  in  diverting  water  course  running  into  public  pond,  406 
for  nuisance  and  obstruction  on  Thames,  by  keeping  vessel  sunk 

there,  407 

INDICTMENTS,  &c.    FOR  NUISANCES  NEAR  TO  HIGHWAYS,  HOUSES,  See.  400 

for  keeping  unruly  bull  in  field,  through  which  there  was  public  foot- 
way, 400 

for  keeping  furious  dog  unmuzzled  near  highway,  410 

for  nuisance  in  keeping  pack  of  hounds,  and  placing  carrion  near  road 
whereby  air  was  infected,  410 

for  placing  carrion  near  highway,  412 

for  continuing  carrion  near  highway  which  had  been  placed  by  per* 
sons  unknown,  413 

for  placing  offal  merely,   413 

for  keeping  dogs  which  made  noises  in  night,  414 

for  keeping  hogs  near  public  street,   415 

for  killing  sheep  near  highway  and  leaving  carcasses,  &c  there,  415 

against  butcher,  for  using  his  shop  as  slaughter-house  in  public  mar- 
ket, 416 

for  erecting  furnace  with  boiler  and  using  k  for  boiling  tripe  and  offal 
of  beasts,  417 

on  road  act  for  erecting  necessary  house  near  public  highway,  that 
it  became  common  nuisance  contrary  to  act,  419 

for  laying  dung,  &c.  in  public  market,  whereby  air  was  infected  and 
passengers  annoyed,  420 

for  boiling  bullocks'  blood  for  making  colors,  420 

for  making  hartshorn  in  building  erected  near  public  street*  461 
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for  erecting  building,  &c  for  purpose  of  making  hartshorn  therein,  421 
for  continuing  building,  8tc.  before  built  by  persons  unknown,  422 
for  erecting  and  continuing  soap  manufactory  near  highway,  423 
for  continuing  only,  424 

for  keeping  copper-smith's  shop  so  as  to  annoy  neighbourhood,  425 
for  carrying  trade  of  brazier  so  near  several  dwelling-houses  as  to  be 

nuisance,  426 
for  cutting  down  and  destroying  turnpike  gate,  427 

FRAUDS  RELATIVE  TO  HIGHWAYS 

against  surveyor  of  highways  for  using  materials  obtained  for  repair- 
ing them  on  his  own  premises,  and  employing  public  laborers, 
&c.  428 

INDICTMENTS  FOR  MOT  REPAIRING  GAOLS. 

against  mortgagee  in  possession  of  gaol  liberty  and  hundred  court 
for  not  repairing  it,  whereby  prisoners  therein  could  not  be  kept 
safely,  430 
against  mayor  and  burgesses  for  not  repairing  Gloucester  gaol,  450 

INDICTMENTS,  gee.  FOR  ILLEGAL  COMPANIES. 

on  6  Geo.  I.  for  raising  subscriptions  to  set  on  foot  company,  for 

purpose  of  selling  bread,  432 
for  acting  as  if  they  had  a  charter  from  the  Crown,  433 

INDICTMENTS  FOR  KEEPING  UNLICENSED  ALEHOUSES,  GAMING  HOUSES,  &e. 

for  keeping  alehouse  without  license,  434 

for  selling  ale  and  beer  on  Sunday,  434 

for  keeping  unlicensed  dancing  house,  435 

for  nuisance  at  common  law,  435 

for  keeping  house  for  cock  fighting,  &c.  436 

for  keeping  common  gaming  house,  436 

for  keeping  £.  O.  table,  436 

for  keeping  common  gaming  house  to  play  at  faro,  438 

second  count;  certain  common  gaming  room  and  place,  438 

for  keeping  common  gaming  house  for  billiards,  439  , 

INDICTMENTS  FOR  UNLAWFUL  GAMING. 

for  winning  more  than  10/.  at  a  sitting,  440 
for  same  offence  on  two  days,  440 

for  winning  20/.  within  twenty-four  hours  at  back-gammon,  441 
for  winning  more  than  10/.  at  one  sitting,  by  betting  on  side  of  ano- 
ther player,  442 
for  winning  more  than  20/.  within  twenty-four  hours  by  betting,  424 
for  losing  more  than  twenty  pounds  within  twenty -four  hours,  442 
on  9  Ann,  for  winning  above  ten  pounds  ai  cards  at  one  time  and 

sitting,  443 
for  fraudulently  winning  money  at  dice,  434 

INDICTMENTS  FOR  SELLING  OFFICES,  BRIBERY,  «cc  444. 

for  agreeing  to  receive  office  of  distributor  of  sumps  for  county,  ou 
condition  of  allowing  former  possessor  to  have  profits  for  life 


for  attempting  to  bribe  first  lord  of  treasury,  in  order  to  procure 

reversion  of  office  in  Jamaica,  447 
for  proposing  to  minister,  that  if  he  would  procure  office,  defendant 

would  pay  5000/.  into  hands  of  third  per&on,  452 
for  similar  offence,  and  undertaking  to  lodge  security  for  5000/.  in 

hands  of  M.F. If.  452 
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against  revenue  officer,  for  giving  up  good*  forfeited  and  taking 

bribe    453 
for  receiving  bribe,  456 
for   offering  to   bribe  revenue  officers  to  give  up  and  to  refrain  from 

seizing  goods,  458 
for  offering  bribe*  to  revenue  officer!,  459 
against  officer  for  receiving  preaenta  in  India,  460 

INDICTMENTS,   he.    FOR  OFFENCES  RELATING  TO  THE   POOR  AMD    POOR 

uni 
for  carrying  two  paupers  to  pariah  where  they  had  no  settlement! 

where  one  died,  461 
for  bringing  woman  into  pariah   where  she  had  no  settlement  and 

where   she  died,  and   parishioners  put  to  eipence  in  burning 

her,  463 
for  lodging  inmate  who  was  delivered  of  bastard  child,  which  became 

chargeable  to  liberty,  463 
against  overseer  for  applying  money  received  from  earnings  of  poor 

in  workhouse  to  his  own  use,  and  giving-  in  false  account*,  463 
against  oveneer  for  making  up  false  accounts  and  verifying  them  on 

oath,  465 

INDICTMENTS,    &c.  FOR  ILLEGAL  MARRIAGES,  BIGAMY,  tic.  Wl 

for  solemnizing  matrimony  without  licence,  &c.  467 

against  parish  clerk  for  single  felony  in  deceiving  clergyman  to  make 

false  entry  of  banns  when  none  had  been  published,  467 
against  parish  clerk  for  making  false  entry  of  publication  of  banns, 

467-8 
for    misdemeanour  in  procuring   marriage   with    minor  by    false 

allegations,  468 
against  duchess  of  Kingston  for  bigamy,  471 
against  man  for  having  two  wives  a  tssjne  time,  473 
for  marrying  second  wife  former  being  living,  473 


ISDICTMEXTS  RELATIVE  TO  PERSONAL  FROPERTT,  SLAUGHTERING  HORSES. 

for  slaughtering  horse  without  giving  notice  to  inspector  of  slaughter 

houses,  474 


CHAP.  XIV. 


FOR  HOMICIDE  AND  MURDER  AGAINST  PRINCIPALS,  4H 
Preliminary  niter, 
the  offence,  475 
modes  nf  prosecution,  485 
•lw  indictment,  486 
iding^of grand jurj,  492 
>e  evidence,   492 
«  verdict,  493 
ntence  and  punishment,  494 


FOR  OFFENCES  AGAINST  PFRSON.    .  XVII 

JEirr  TREASON. 

offence,  495 

indictment,  496 

petit  treason  punished  as  murder  in  Pennsylvania,  note,  496 

evidence,  497 

sentence,  498 

FOR  MURDER  ON  THE  STATUTE  OP  STABBING,  1  Jae.  1.  I.  t. 

offence,  499 
indictment,  501 

MURDER  OF  ILLEGITIMATE  CHILDREN. 

offence,  502 

PRECEDENTS  OF  INDICTMENTS  FOR  MURDER. 

General  form  of  indictment  for  murder,  503 
By  shooting. 

by  shooting  with  pistol  in  belly,  of  which  party  immediately  died,  505 

by  shooting  with  pistol  where  party  died  immediately*— ano  therform, 
506 

against  several,  one  as  principal,  in  first  degree,  and  others  as  aiders 
and  abettors  for  shooting  on  shore  person  who  died  within  admi- 
ralty jurisdiction,  506 

against  principals  in  first  and  in  second  degree,  and  accessary  before 
act  for  murder  by  shooting  with  pistol  where  murder  was  com- 
mitted in  one  county  and  accessary  procured  in  another,  508 

for  murder  by  shootine—against  two;  one  as  principal  in  first  de- 
gree, and  other  as  being  present  aiding  and  assisting,  509 
By  stabbing  and  cutting,  510 

at  common  law  for  murder  by  stabbing  with  sword  in  belly,  510 

by  stabbing  with  knife,  510 

by  cutting  throat,  when  deceased  was  taken  to  London  hospital  from 
parish  where  blow  was  given  and  these  died,  511 

by  throwing  knife,  511 
My  striking  and  beating,  Sec. 

by  casting  stone,  512 

at  admiralty  sessions,  by  striking  with  piece  of  wood,  513 

by  throwing  overboard  and  drowning,  513 

in  court  of  admiralty— by  striking  with  bucket,  514 

by  striking  with  pair  of  bellows,  514 

against  principals  in  first  and  second  degree  for  murder  by  striking 
with  poker,  515 

for  striking  wife  with  poker,  515 

by  beating  with  fists,  and  kicking  on  ground,  516 

against  principal  in  second  degree  by  beating  with  stick  on  temple, 
party  who  actually  gave  blow  being  unknown,  517 

by  striking  with  stick,  choaking,  squeezing,  and  pressing,  &c.  against 
principals  in  first  and  second  degree,  518 

for  striking,  518 

for  squeezing,  518 

by  blows  and  squeezing,  518 

by  beating  with  hands  about  head  and  temples,  519 

by  striking,  throwing  to  the  ground,  and  kicking,  519 

by  wilfully  riding  over  person  with  horse,  520 

by  strangling  and  afterwards  throwing  into  river,  530 

by  strangling  with  rope  against  principal,  in  first  and  second  degree, 
531 

by  strangling  with  handkerchief  with  aid  of  person  unknown,  52%, 

for  murder  of  bastard  child,  522 

Vol-  II.  c 
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by  folding  in  cloth,  522 

for  throwing  child  into  privy,  whereby  it  was  smothered,  522 

for  killing  by  strangling,  523 

against  married  woman  for  murder  of  her  own  male  child  bv  strang- 
ling it,  523  J  * 
for  murder  of  a  female  child,  524 
for  murder  of  her  own  infant  child  by  strangling  it,  524 
for  murder  of  her  own  infant  male  child  by  hiding  and  starring  it,  524' 
for  murder  of  her  own  female  child  by  hiding  and  starving  it,  524 
for  murder  of  her  own  infant  child  by  hiding  and  starving  it,  524 
for  murder  of  infant  child,  unknown,  by  strangling  it,  525 
against  woman  for  drowning  her  own  cbild  in  pond,  525' 
by  forcing  to  drink  spirits  to  excess,  525 
by  forcing  sick  person  into  street,  526 

against  warden  of  Fleet  and  his  deputy  for  murder,  by  confining  pri- 
soner in  unwholesome  room,  527 
lly  poisoning,  cruel  treatment,  &c. 

against  woman  for  murder  of  her  father  by  intermixing  arsenic  with 

tea  and  water-gruel,  of  which  he  drank  at  several  times,  528 
for  secretly  conveying  poison  to  deceased,  530 
for  murder,  by  placing  poison  so  as  to  be  mistaken  for  medicine,  lay- 

ing  offence  in  two  counts,  531 
by  sending  poison,  532 

for  murder  of  apprentice,  where  death  was  caused  by  starving,  533 
by  confining  apprentice  and  starving  him  to  deal)),  534 

INDICTMENTS  FOR  PETIT  TREASON. 

for  petit  treason,  where  servant  strangled  master,  535 
against  servant  for  murder  and  petty  treason,  in  one  count,  535 
for  petty  treason  against  woman  for  poisoning  her  husband,  536 
for  petty  treason  against  wife  by  killing  her  husband  with  pin  of  win- 
dow-shutter, 537 
for  murder  and  petty  treason  hy  shooting,  viz.  against  person  who 
shot  for  murder,  and  against  widow  of  deceased,  who  aided  and 
assisted,  for  petty  treason,  538 

INDICTMENTS  FOR  MURDER  ON  STATUTE  OF  STABBING,  1  Jac.  1.  c.  8 
on  1  Jac.  1.  c.  8.  for  subbing,  539 
for  abetting,  540 

INDICTMENTS  FOR  MANSLAUGHTER. 

against  driver  of  cart  for  manslaughter,  540 

INDICTMENTS  FOR  MAYHEM. 

Preliminary  note*. 

offence  at  common  law,  541 
offence  on  statutes,  542 
indictment,  544 

INDICTMENT  FOR  SLITTING  NOSE  ON  COVEN TRT  ACT. 

on  Coventry  act,  22  and  23  Car.  2.  c.  1.  for  felony  by  slitting  nose, 
and  against  aider  and  abettor,  544 

INDICTMENTS  FOR  MALICIOUSLY  CUTTING,  SHOOTING  AT,  &c. 

on  4S  Geo.  III.  for  maliciously  cutting  prosecutor,  546 

for  maliciously  shooting  at  and  cutting,  under  43  Geo.  III.  547 

for  Booting  at  prosecutor  irf  dwelling  house,  viz.  against  person  who 

shot,  and  two  others  for  aiding  and  abetting,  on  9  Geo.  I.  c.  22. 

548  ^ 

first  count,  stating  assault  by  ail  parties ;  that  J.  S.  shot,  and  two 
others  aided,  &c.  in  dwelling-house,  549 
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FOR  OFFENCES  AGAINST  PERSON.  xfa 

^toZ^SSO***  **  *  PartiCS  "h0t  at  Pro8ecutop  *  dwelling. 

font8±^dVd^^^^^^ 

for  -j^^*  I«~ »  with  pistol,  Lying  offence  in  two  count,  on 
first  count,  for  shooting  with  loaded  pistol,  551 

f^Z  r  °r  *°°^n*  ™&ollt  8tatinS  P*»"ol  to  be  charged,  551 
for  maliciously  shooting  person  in  dwelling-house,  552 
for  maliciously  shooting  in  public  street,  552 

T« wGfi?-  UL  °'  58'  V'  fop  *hooiinS  at  Prosecutor,  552 

against  three  persons  for  assaulting  and  cutting  &c  with  in****  *^ 

on  Afzr/r^^^  *s« 

on  *>  ueo.  UI.  c.  58.  s.  1.  for  levelling  gun  at  prosecutor,  553 

FOR  ATTEMPTS  TO  MURDER  BY  POISON,  554 

against  servant  for  putting  corrosive  mercury  sublimate  into  tea  k* 
tie  with  intent  to  poison  her  master,  554      TOn,wc  TOto  tea-ket- 
for  putung  white  arsenic  into  brandy  and  giving  it  to  person  to  drink, 

for  felopy  in  attempt  to  poison,  on  43  Geo.  III.  555 

INDICTMENTS  FOR  GIVING  DRUGS,  &C.  TO  PRODUCE  ABORTION,  55* 

for  administering  savin  to  woman  quick  with  child  with  intent  to  ««, 
cure  abortion,  on  43  Geo.  III.  555  * t0  pro" 

°n  "15^^  «  quick  with  child 

"  ^A  ^5iSr8l,,  "*  *  »"—  •"-*■  to  ~ 
^  C°^e,D55?W  f0F  ""^  ^  »d«ninigtering,  &c.  to  cause  miscar- 

FOR  ROBBERY. 
Preliminary  notes. 

offence,  564 

indictment,  565 

punishment,  565 

Precedents  of  indictments  and  information*. 
for  robbery,  566 

fZ  -^  ?n  Wwav »«*  **"**«  book,  money,  and  bill,  566 
for  robbery  m  dwelling-house,  567  ' 

for  assault  with  intent  to  rob  by  menaces,  &c.  fcc.  567 
the  like  with  offensive  weapons,  569 

FOR  RAPES. 

Preliminary  notes t  570 

offences,  570 

principals  and  accessaries,  591 
bail,  571  * 

indictment,  572 
what  evidence  will  suffice,  572 
what  witnesses  are  competent,  573 
punishment,  574 

on  children  within  age  of  consent,  574 
offence,  574 
indictment,  S75 
evidence,  575 
Precedent*  ofindictm*nu%  for  Bapee  of  women. 
indictment  for  rape,  876 
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for  carnally  knowing  and  abusing  female  child  under  age  of  ten 
year*,  577. 

IKDICTHKHTS  FOR  ASSAULTS  WITH  INTENT  TO  RAVISH. 

for  nuking  uiuilt  on  single  woman  with  intent  to  rsvisb,  577 
for  assault  on  married  woman  with  intent  to  commit  rape,  578 
•gainst  two  persons  for  assaulting  married  woman,  with  intent  that 

one  of  them  should  ravish  her,  578 
for  assault  on  infant  under  ten  years  of  age,  with  intent  carnally  to 

know  her,  578 

ISDICTMRNTfi  FOB  FOHCI1LE  ABDUCTION  OF  WOMEN. 

for  felony  in  taking  woman  having  substance,  and  against  her  will, 
.  under  sUt.  3  Hen.  VII.,  578 

nTOICTMENTS  FOB  ASSAULTS,  «tc  AT  COMMON  LAW. 

for  common  assault,  582 

aecond  count  for  another  assault,  582 

fos  throwing  on  floor  and  kicking,  583 

for  beating  out  eve,  583 

for  like  snd  testing  hair  off  prosecutor's  head  by  roots,  534 

for  assault  snd  encouraging  dog  to  bite,  584 

for  assault  with  walking  stick,  584 

for  riding  over  person  with  horse,  585 

for  driving  coach  against  prosecutor's  chaise,  585 

for  driving  cart  against  chaise,  and  throwing  driver  from  it,  386 

for  asssult  and  presenting  loaded  gun,  and  threatening  to  fire  it,  588 

for  violent  assault  and  wounding  plaintiff  with  a  bayonet,  588 

for  asssaulting  driver  of  chaise, 'and  with  the  off  wheel  overturning 

chaise,  587 
for  driving  cart  against  chariot,  and  breaking  back  of  one  of  the 

horses  drawing  chariot,  587 
for  making  aasault  and  taking  away  a  receipt,  589 
for  violent  assault  on  clergyman,  590 
for  violent  bruising  with  Gat,  596 
for  similar  injury  whereby  prosecutor  was  prevented  from  doing  his 

duty  as  clerk,  he.  590 
for  common  assault,  591 
for  aaaault  with  intent  to  murder,  591 
for  assault  with  drawn  sword  with  intent  to  murder,  591 
for  casting  into  pond  of  water  with  intent  to  suffocate,  593 
for  beating  and  ill-treating  parish  apprentice,  and  keeping  her  from 

necessary  food,  592 
for  stripping  apprentice,  whipping  her,  and  keeping  her  without  food, 

593 
for  compelling  apprentice  to  go  naked  into  frozen  rivulet,  593 
for  holding  apprentice  near  to  large  fire  and  scorching  and  throwing 

her  against  ground,  593 
for  not  providing  sufficient  food  for  servant  of  tender  age,  594 
for  assaulting  woman  quick  with  child  so  that  child  was  brought 

forth  dead,  595 
for  assaulting  one  of  collectors  of  turnpike  in  execution  of  his  office, 

595 
for  assaulting  constable  in  execution  of  office,  596 
for  assaulting  gamekeeper  in  execution  of  duty,  596 
for  assault  on  account  of  money  won  at  play,  597 
like  in  more  concise  form,  597 
on  6  Geo.  I.  for  assaulting  person  on  highway  and  defacing  garments, 

597 
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INDICTMENTS,  &c.  FOR  ASSAULTS  AND  FALSE  IMPRISONMENTS. 

for  assault  and  false  imprisonment,  599 

the  like,  and  obtaining  five  guineas  for  discharge,  600 

like  and  obtaining  note  for  discharge,  600 

against  commander  in  chief  of  one  of  East  India  provinces,  for  assault, 
and  imprisoning  prosecutor  for  ten  months,  600 

for  assault  and  demanding  of  prosecutor,  either  to  sign  note  for  pay- 
ment of  money  or  to  fight  a  duel,  602 

for  imprisonment  and  demanding  of  prosecutor  to  sign  note  or  to 
fight  duel,  and  threatening  to  shoot  him,  6G3 

for  pointing  pistol  at  prosecutor  and  threatening  to  shoot  him,  603 

for  challenge/ 604  * 

for  common  false  imprisonment,  604 

for  assaulting,  menacing  with  loss  of  life,  and  throwing  into  dungeon 
in  Exeter  castle,  and  keeping  him  imprisoned  there,  604 

for  assault  and  false  imprisonment  within  palace,  605 

INDICTMENTS  FOR  THREATS  AT  COMMON  LAW. 

for  extorting  money  under  pretence  of  prosecuting  for  unnatural 

crime,  607 
for  obtaining  money  by  threatening  to  have  party  imprisoned  and  pil- 

lored  for  perjury,  608 

INDICTMENTS  FOR  THREATENING  LETTERS-FELONY  ON  STATUTES, 

on  9  Geo.  I.  for  sending  threatening  letter  with  fictitious  name  sub- 
scribed thereto,  demanding  money,  609 
for  sending  letter  threatening  to  charge  capital  felony,  612 
for  sending  letter  charging  prosecutor  with  sodomy,  614 

INDICTMENTS  AND  INFORMATIONS  FOR  CHALLENGES. 

for  sending  written  challenge,  614 
for  sending  challenge  by  letter  to  a  magistrate,  616 
second  count  not  setting  out  letter,  618 
another  precedent  fpr  sending  written  challenge,  618 
for  sending  challenge  in  letter,.  619 

for  sending  challenge  to  prosecutor  and  posting  him  as  a  coward,  619 
for  carrying  a  challenge,  630 
for  delivering  written  challenge,  622 

for  delivering  written  challenge  as  by  desire  of  a  third  person,  623 
tor  provoking  prosecutor  to  fight,  623 

against  justice  of  peace  for  writing  and  delivering  challenge  to  ano- 
ther justice  at  instance  of  third  person,  623. 
for  writing  and  delivering  challenges,  623 
for  delivering  written  challenge  as  from  third  person,  628 
for  provoking  and  inciting  prosecutor  to  fight,  623 
for  verbally  challenging  justice  of  peace  to  fight,  623 
for  personal  challenge  to  fight  duel,  625 
for  verbal  challenge  to  fight  and  violent  assault,  627 
for  writing  letter  inciting  another  to  send  challenge,  6£9 
for  assaulting  and  provoking  to  fight,  630 
for  sending  challenge  about  money  lost  at  play,  630 

INDICTMENTS   FOR  MALA  PRAXIS. 

against  midwife  who  had  engaged  the  delivering  of  woman,  killing 
her  by  bad  treatment,  631 

INDICTMENTS  FOR  LIBELS. 
Preliminary  Notes. 

offence,  634 

modes  of  prosecution,  640 

indictment  or  information,  640 
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charge,  Sec.  641 
evidence,  what  sufficient,  644 
verdict,  645 
judgment,  646 

PRECEDENTS  OF  INDICTMENTS,  &c  FOR  LIBEIA 

1.  written  tlander. 

for  tibel  on  king,  647 

for  libel  in  Portuguese  language  on  Portuguese  ambassador,  imputing 
dishonesty,  647 

for  libelling  Sir  W.  Garrow  in  his  conduct  of  cause,  649 

Against  printer  of  newspaper  for  publishing  advertisement  by  married 
woman  offering  to  become  mistress,  652 

common  form  of  indictment  for  libel  on  private  individual,  653 

for  publishing  only,  654 

for  writing  and  sending  letter  to  prosecutor  accusing  him  of  theft, 
654 

for  writing  and  sending  ludicrous  verses  accusing  prosecutrix  of  ty- 
ranny, &c.and  sending  in  form  of  letter,  655 

for  writing  and  sending  libel  tq  prosecutrix,  656 

for  writing  and  publishing,  656 

for  libel  on  attorney  contained  in  letter,  6*6 

for  composing  and  publishing  libel,  656 

for  publishing  only,  656 

for  libel  on  attorney  in  form  of  address  to  judge,  charging  him  with 
suppressing  evidence,  &c.  656 

for  publishing  libel  against  three  justices,  church  wardens,  &c.  658 

for  libel  by  surgeon  against  dissenting  preacher,  659 

2.  for  libels  in  picture*,  print*  and  ejfyiet. 

indictments  for  libel  and  libellous  pictures,  660 

for  libelling  prosecutor  and  his  wife  in  obscene  verses  and  pictures, 

631 
for  libel  in  a  print,  663 

for  drowning  in  effigy  collectors  of  assessed  taxes,  664 
tor  libel  by  hanging  prosecutor  in  effigy,  667 
for  publishing  ex  parte  statement  of  preliminary  examinations  before 

magistrate  previous  to  his  committing  person  for  offence,  668 
for  libel  on  person  who  was  dead,  671 

3.  for  verbal  slander,  672 

for  insulting  commissioners  of  property  tax,  672 


CHAP.   XV. 

FOR  OFFENCES  AGAINST  PERSONAL  PROPERTY. 

LARCENY. 

Preliminary  Note*. 
the  offence,  674 
f  the  degrees  of  larceny,  682 
the  things  in  respect  of  which  larceny  may  be  committed,  684 
by  whom  larceny  may  be  committed,  anjl  how  it  U  aggravated  by 

situation  of  offender,  694 
of  larceny  from  particular  places,  699 
stealing  from  person,  704 
requisites  of  indictment,  706 


FOR  OFFENCES  AGAINST  PERSONAL  PROPERTY.  XXiH 

trial,  &c.  712 
punishment  of  larceny,  712 
Accessaries  and  receivers  of  stolen  gosds,  713 
offences,  713 
indictment,  72  W 
evidence,  722 

PRECEDENTS  OF  INDICTMENTS  FOR  LARCENY,  EMBEZZLEMENT,  AND  RECEI- 
VING, See. 

Against  principals  and  accessaries. 

general  form  of  indictment  at  common  lav  for  grand  larceny  in  steal- 
ing property  of  different  persons,  723 

for  stealing  bay,  723 

for  stealing  sacks  of  wheat,  723 

stealing  sacks  of  wheat  meal,  733 

stealing  guineas,  723 

stealing  wool,  724 

stealing  silver  spoons,  724 

stealing  articles  of  various  kinds  belonging  to  hospital,  724 

for  stealing  boxes,  shoes,  pocketbook,  sugar  and  kettles,  724 

for  receiving  stolen  goods,  on  4  and  5  W.  and  M.  c.  9.  s.  4.  725 

against  accessary  for  receiving  stolen  goods  in  one  county,  when  prin- 
cipal was  convicted  in  another,  725 

for  misdemeanour  in  receiving  stolen  goods  as  accessary  chief  felon 
being  unknown,  on  22  Geo.  if.  c.  58.  726 

for  having  naval  stores  found  in  custody,  on  9  and  10  W.  111.  c.  41. 
b.  2. 727 
With  respect  to  tldng  taken. 

stealing  shrubs  in  night  time  from  garden,  on  6  Geo.  III.  729 

for  single  felony  in  stealing  lead  affixed  to  dwelling-house,  on  4  Geo. 
II.  c.  32.  720 

against  aider  and  assister,  730 

against  receiver  of  stolen  lead,  730 

stealing  lead  affixed  to  church,  on  4  Geo.  II.  c.  32.  730 

{he  like  where  property  in  lead  in  rector,  730 

where  property  of  lead  in  churchwarden  of  parish,  730 

where  property  in  inhabitants  and  parishioners,  73t 

for  stealing  lead  from  off  church,  Sec.  generally,  731 

receiving  stolen  lead  before  conviction  of  principal  felon,  731 

for  receiving,  &c.  generally,  731 

receiving,  &c.  under  its  value,  731 

for  stealing  bills  of  exchange,  being  in  payment  for  duties,  on  2  Geo. 
11.732 

where  property  in  his  majesty,  732 

where  property  in  individual,  733 

property  in  several  persons,  733 

tor  stealing  promissory  note  on  2  Geo.  If.  734 

for  stealing  bill  of  exchange  on  2  Geo.  II.  734 

for  stealing  bank  note  on  2  Geo.  II.  734 

for  stealing  promissory  notes  on  2  Geo.  II.  735 

stealing  stamps,  735 

stealing  stamps  in  more  general  form,  735 

for  taking  oysters,  Sec.  from  fishery,  735 

on  48  Geo  III.  for  stealing  oysters,  737 

for  stealing  a  gelding,  737 

for  sheep  stealing  against  principals  and  receiver  of  stolen  sheep,  737 

for  killing  sheep  with  intent  to  steal  carcases,  on  14  Geo.  II.  c.  6.  s.  1. 
738 

for  milking  cow  and  stealing  milk,  738 
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for  stealing  letter  containing  bills  of  exchange  tent  by  post,  on 

7  Geo.  111.   738 
for  stealing  letter  out  of  bag,  739 

for  stealing  packet  out  of  bag  containing  bills  of  exchange,  739 
for  stealing  packet  out  of  bag,  739  0 

for  stealing  woollen  cloth  from  tenters,  739 
for  stealing  linen  from  bleaching  croft  on  18  Geo.  II.  740 
Person  by  whom  committed,  980 

against  servant  for  embezzling  his  master's  goods,  on  31  Hen.  V11I. 

740 
against  cashier  of  bank  for  embezzling  exchequer  bills,  on  15  Geo. 

III.  741 
against  clerk  of  country  bankers  for  embezzling,  on  39  Geo.  HI.  742 
where  property  in  banker  and  executors  of  other  deceased  partners, 

744 
for  embezzling  notes  and  money,  745 
for  embezzling  property  of  widow  and  her  husband's  other  executors, 

746 
for  embezzling  bank  notes  laying  property  in  widow,  746 
against  bill  broker  for  embezzling  bill  delivered  to  be  discounted,  747 
capital  felony  on  7  Geo.  HI.  c.  50.  against  letter-carrier  for  secreting 

letters  containing  bank  note,  748 
for  single  felony  on  3  and  4  W.  and  M.  c.  9.  s.  5.  for  stealing  goods 

let  by  contract  to  be  used  with  lodging,  749 
For  larceny  in  particular  place*,  750 

for  stealing  bill  of  exchange  in  dwelling-house  on  12  Ann.  750 

like  in  common  form,  751 

on  12  Ann,  c.  7.  for  stealing  articles  in  dwelling  house,  751 

on  39  EHz*.  for  breaking  into  dwelling-house  in  day  time,  no  person 

being  therein,  and  stealing  to  amount  of  5*.  751 
for  stealing  in  shop,  coach  house,  &c.  to  value  of  5*.  752 
for  breaking  into  house  in  day  time,  some  person  being  therein,  and 

putting  him  in  fear,  752 
for  stealing  in  dwelling-house,  and  putting  in  fear  owner,  being 

therein,  without  breaking,  753 
against  abettor  and  procurer,  753 
for  stealing  from  church,  754 
For  larceny  from  per  ton,  754 

on  48  Geo.  111.  for  stealing  from  person,  754 

INDICTMENTS  FOR  SOLICITATIONS  TO  STEAL  AND  EMBEZZLE* 

for  enticing  apprentice  to  embezzle  master's  goods,  755 
for  soliciting  servant  to  embezzle  master's  goods,  755 


INDICTMENTS  FOR  CHEATS  AND  FRAUDS. 

1.  Preliminarv  notet, 

offence  of  cheating  and  fraud  at  common  law,  750 
offence  of  cheating  and' fraud  by  statutes,  758 
indictment,  form  of,  761 
punishment,  762 

INDICTMENTS  FOR  DECEIT  AND  FALSE  PRETENCES  AT  COMMON  LAW. 

for  selling  by  false  weights  and  measures,  763 
for  defrauding  by  counterfeiting  post  mark,  764 
for  obtaining  money  under  pretence  of  being  collectors  of  income- 
tax,  764 


j 
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INDICTMENTS  *OR  DECEITS  AND  FALSE  PRETENCES  ON  STATUTES. 

for  defrauding  by  counterfeit  letter  and  false  tokens  upon  S3  Hen.  V11L 

c.  1.  765 
for  selling  beer  in  casks  short  of  measure  contrary  to  23  Hen.  VIII. 

766 
on  30  Geo.  II.  for  obtaining  goods  from  tradesman  under  pretence 

of  being  servant  to  customer,  767  * 

on  30  Geo.  II.  for  obtaining  goods  under  false  pretences  as  merchants 

of  good  fortune,  768 
on  30  Geo.  II*  fo*  obtaining  good*  on  pretence  that  he  was  reconf» 

mended  by  partner,  769 
for  pretending  child  to  be  pauper  and  thereby  obtaining  money,  771 
for  drawing  upon  person  who  prisoner  pretended  was  indebted  to 

bim,  and  that  he  was  a  gentleman  of  fortune,  772 
for  obtaining  money  under  false  pretences,  that  paper  was  good 

note  of  hand,  774 
for  pretending  to  justice,  that  defendant  was  not  apprentice!  thereby 

obtaining  money  to  enlist,  774 
against  member  of  club  for  obtaining  money  belonging  to  members 

under  false  pretences,  776 
for  obtaining  more  than  sum  due  for  carriage  of  parcel  by  producing 

false  ticket,  777 
for  obtaining  two  bills  of  exchange  under  pretence  of  getting  same 

discounted,  77&. 


JOR  FORGERY. 

freUrtdnary  notes, 

in  respect  of  what  things  forgery  may  be  committed  at  common  law, 

780 
in  respect  of  what  things  forgery  may  be  committed  by  statutes,  781 
writings  relating  to  public  funds  and  stocks  of  public  companies, 

782 
notes  and  securities  of  bank  of  England  and  other  public  companies, 

783 
South  sea  company,  786 
East  India  company,  786 

plate  glass  manufactory,  and  London  and  royal  exchange  assurance 

company,  786 
stamps,  786 

official  paper  securities  and  documents,  788 

private  papers,  securities,  and  documents,  790 

notes  of  prorate  bankers,  794 

for  forging  office  copy  of  certificate  of  accountant  general,  and' re- 
ceipt of  cashier  of  bank,  974 

how  far  thing  forged  must  be  such  as  if  genuine  will  be  vafid,  and 
how  far  h  must  have  proper  stamp,  795 
r  be  making  is  sufficient,  799 

w         aat  intent  forgery  must  be  coiriinittedj  7W 

ac .     jaries,  aiders,  and  abettors,  800 

requisite*  oflndfctment,  800 

venae,  800 

indictment,  form  of,  800 

court  in  which  to  prosecute,  804' 

evidence,  804 

punishment,  805 

Vol,  II.  * 
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PRECEDENTS  OF  INDICTMENTS  FOR  FORGERY  AT  COMMON  LAV. 

for  forgery  6.  fa.  and  taking  goods  in  execution,  806 

for  forgery  and  publishing,  &c.  806 

for  publishing,  &c.  807 

for  forging  indorsement  on  certificate  in  name  of  Duke  of  Bucking- 
ham concerning  quantity  of  alum  charged  to  Duke's  account. 
807 

against  bailiff  for  adding  his  own  name  to  warrant  directed  to  another 
bailiff  only,  and  arresting  prosecutor,  &c.  808 

PRECEDENTS  OF  INDICTMENTS  FOR  FORGERY  ON  STATUTES. 
Bank  note*  and  securitie*  qf  public  companiet,  MO 

for  forging  bank  of  England  note,  and  uttering  same,  810 

on  15  Geo.  II.  or  45  Geo.  111.  for  forging  bank  notes,  810 

on  same  acts  for  disposing  and  putting  away,  810 

for  forging  promissory  note  on  45  Geo.  111.  with  intent  to  defraud 
bank,  811 

on  45  Geo.  III.  for  disposing  and  putting  away  promissory  note  with 

like  intent,  81 1 
where  intent  to  defraud  individual,  811 
on  45  Geo.  111.  for  having  forged  bank  notes  in  possession  without 

lawful  excuse,  knowing  same  to  be  forged,  813 
for  altering  bank  note  by  changing  fifteen  into  fifty,  and  uttering  it 

when  altered,  813 
for  disposing  of  and  putting  away  altered  bank  note  as  true,  813 
on  33  Geo.  111.  for  forging  transfer  of  stock,  814 
against  clerk  of  south  sea  company  for  altering  warrant  of  company 

for  payment  of  annuity,  816 
for  uttering  and  publishing  with  like  intent,  818 
for  forging  hand  writing  of  report  office  in  chancery,  to  office  copy  of 

report  of  accountant  general  of  certain  monies,  &c.  paid  into 

bank  of  Kngland,  and  office  copy  of  certificate  of  one  of  cashiers 

of  bank,  on  12  Geo.  II.  c.  32.  s.  9.  818 
for  forging  office  copy  of  certificate  of  accountant  general,  and  re- 
ceipt of  cashier  of  bank,  819 
for  forging  and  uttering  stamps,  820 
for  forging  aud  making  mark  for  denoting  duty  of  2/.  820 
for  forging  mark  denoting  duty,  821 
for  forging  stamp,  821 
for  forcing  hat  stamps,  823 
for  forging  deed  of  bargain,  and  sale  of  freehold  estates  upon  5  Eli;. 

c.  14.  824 
for  forging  release,  82$ 

for  publishing  indenture  of  bargain  and  sale  for  year,  826 
forging  bond  signed  with  mark,  with  intent  to  defraud  executors. 

826 

forging  and  uttering  bond  with  intent  to  defraud  two  different  per- 
sons, 828 

for  forging  bond,  828 

for  uttering  knowing  it  to  be  forged,  828 

indictment  forging  and  uttering  a  will,  829 

for  forging  will  of  copyhold  premises,  and  personally  to  defraud 
coheiresses,  831 

indictment  for  forgery  and  uttering  bill  of  exchange,  acceptance,  tnd 

indorsement,  834 
for  forging  promissory  note,  837 

for  forging  and  uttering  order  for  delivery  of  goods,  837 
for  forging  and  publishing  a  receipt,  840 
fcr  forging  receipt  of  aim  ire  office  society,  840 


INDICTMENTS  FOR  OFFENCES  TO  HEAL  PROPERTY.    XXVli 

INDICTMENTS  FOB  PERSONATING. 

Preliminary  notes. 
offence,  &c.  843 

Indictment*  for  personating. 

for  personating  proprietor  of  stock,  847 

for  personating  bail  before  commissioner  in  country,  845 


INDICTMENTS  FOR  MALICIOUSLY  KILLING,  &e.  ANIMALS. 

for  capital  felony  in  killing  gelding,  849 

capital  felony,  for  maiming  cows,  850 

on  same  act  for  maiming  gelding  in  field,  in  another  form,  850 

on  same  act  for  poisoning,  850 


CHAP.  XVI. 
INDICTMENTS  FOR  OFFENCES  TO  REAL  PROPERTY. 

FOR  BURGLARY. 
Preliminary  notes. 

offence,  853 

place  in  which  burglary  may  be  committed,  853 

indictment,  859 

plea,  863 

verdict,  863 

punishment,  864 

rewards,  864 
Precedent*  of  indictments  fir  burglary 9  864 

for  burglary  laying  intent  to  steal  as  well  as  actual  theft,  864 

for  burglary  with  intent  to  steal,  865 

against  principal  and  accessaries   before  fact*  for  stealing  plat* 
Iron  Magdalen  college  chapel,  865 

lor  sacrilege,  866 

for  burglary  with  intent  to  steal*  and  actual  stealing  to  value  of  40*. 
in  dwelling  house,  866 

on  12  Ann,  c.  7.  for  burglary  in  breaking  oat  of  house*  9&T 

for  burglary  in  breaking  in  with  intent  4*  commit  folony^aod 
out,  op.  13  Ana*  *  7. 867 


FOR  ARSON 

PreUminary  note*. 

onence,  866 

indictmont,  872 

evidence,  873  * 

punfshnent,  873 
Pr4cedent9  of  indictments  fir  of  ion,  8T4 

for  setting  fire  to  dwelling  house,  874 

on  9  Geo.  I.  c.  S3,  for  wilfully  burning  house  of  anotfer,  874 

on  same  act  for  setting  fire  to  hay  stack,  874 

en90eo.L  0,23.  for  sttttog  fire  to  placet  of  eoiifinemettt  in  htafOflbj 
•75 
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on  9  Ceo.  I.  c.  22.  for  feloniously  procuring  person  the  promise  of 
nvmey  to  join  in  setting  fire  to  hay  stack,  875 

for  felony  on  9  Geo.  III.  c.  28.  for  setting  fire  to  cotton  mill,    *75 

for  misdemeanour  at  common  law  setting  fire  to  floor  in  defendant's 
own  house,  876 

at  common  law  against  lodger  for  setting  fire  to  part  of  wainscot 
with  intent  to  burn  rooms  occupied,  877 

for  misdemeanor  in  attempting  to  burn  his  own  house,  878 

for  felony  on  43  Geo.  III.  c.  58.*.  1.  for  setting  fire  to  bouse  in  pri- 
soner's own  possession,  880 

on  12  Geo.  III.  c.  24.  for  felony  in  setting  fire  to  king's  stores  in  rope 
house  dock  yard.  880 

TOR  MALICIOUS  MISCHIEF  TO  REAL  PROPERTY. 

for  felony  in  breaking  down  head  and  mound  of  fish  pond  whereby 

fish  were  lost,  881      ^ 
on  9  Geo.  1.  c.  22.  felony  in  maliciously  cutting  down  trees,  growing 

for  ornament,  882 
on  22  Geo.  HI.  for  forcibly  entering  dwelling  house  with  intent  to  cut 

serge  in  looms,  and  for  cutting  same,  882 

FOR  FORCIBLE  ENTRIES  AND  DETAINERS. 

Preliminary  note; 

offence,  883 

indictment,  885 

plea,  887 

award  of  restitution,  887 
Precedents,  indictment*  for  forcible  entry  and  detainer*,  887 

indictments  at  common  law  for  forcible  entry  and  expulsion  from 
possession,  887 

for  forcible  entry  and  detainer  on  statutes,  888  ■ 

for  forcible  entry  into  freehold,  on  5  and  15  K.  2.  889 

at  common  law  for  entering  public  house,  and  making  noise,  889 


QHAP-  XVII. 

F*ftor«eifep8  ablative  to  ships  and  sea.  : 

ROR  RttACY,  Sec 

PreHminary  note*. 
off  nee,  891 
indictment,  894 
precedent*  of  Indictment*, 

.  against  several  persona  for  piratically  taking  and  caipying.  away  a 
ship  with  its  tackle,  &c.  and  certain  goods  on  board  same,  895 
for  piracy,  by  causing  revolt  in  merchant  ship,  and,  running  away 

with  goods,  &c.  896 
for  stealing  and  ruaning  away  with  ship  tackle,  &c.  995 
running  away  with  ship's  boat,  897 

against  seaman  for  running  away  with,  boat  belonging  to  ship*  under 
command  of  one  of  his  majesty's  subjects,  898 
.    for  assault  qjfc  captain  of  ajnp  with  intent  tp.murdee  him,  and  acme  of 
his  crew  who  had  mutinied  against  bun*  &9<8 
$T  felony  in  adrojsalty  court,  00  4  Geo  J.  c,  J&  e»  3,  fop  taking  afctp, 
nanng  merchandize  on  board,  900 


< 

I 
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for  sinking  ship  te  defraud  underwriters,  900 
for  stealing  from  ship  wrecked  in  Wales,  901 
for  felony,  stealing  feo  the  vsine  of  forty  abJUingi  ia  ship  and  on  navi- 
'     gable  wtr,  903 


CHAP.  XVIII. 

« 

IVDICTMBtfTS  PQft  CXXHtnaACT. 

* 

Preliminary  note*. 
offence,  901 

modes  of  prosecution,  908 
indictment,  90S 
evidence,  910 
new  trial,  &c.  910 
punishment,  910 
Precedent*  of  indictment*  fir  conspiracy. 
general  form  of,  911 
for  conspiracy  to  release  man  from  custody  of  marshal,  by  becoming 

bail  under  fictitious  names,  911 
for  conspiracy  to  cause  sheriff's  officer  to  arrest  wrong  person,  See. 
•  by  personating  party  against  whom  writ  was  issued,  914  \ 

for  conspiracy  by  persons  confined  in  K.  B.  for  debt  to  effect  their 

own  escape  and  that  of  others,  916 
against  several  prisoners  for  riot  in  K.  B.  prison,  and  attempting  to 

blow  up  wall  thereof  with  gunpowder,  fcc.  91? 
for  beginning  to  break  down  part  of  wall,  917  <• 

for  making  hole  in  wall  and  placing  gunpowder  in  it,  918 
for  conspiracy  to  persuade  a  man  not  to  give  evidence  against  one 

committed  for  putting  off  bad  money,  918 
against  two  persons  for  conspiring  that  one  of  Xhem  should  rob  the 

other  with  intent  to  charge  hundred,  934 
for  conspiring  to  cheat  his  majesty  by  producing  false  dice  to  be  play* 

ed  with,  935 
for  conspiracy  and  producing  false  dice,  935        » 
for  conspiracy  to  seduce  artificers  and  to  convey  machinery  to  foreign 

parts,  936 
for  conspiracy  among  journeymen  to  raise  wages,  and  lessen  time  of 

labour,  936 
against  several  salt  makers  for  conspiring  to  enhance  price  of  salt, 

937 
against  journeymen  serge  weavers  for  refusing  to  work  for  master  who  " 

had  employed  man  contrary  to  certain  rules  entered  into  by  con** 

spiracy,  930 
for  conspiracy  by  journeymen  manufacturers  to  raise  price  of  labour, 

he.  and  breaking  open  prison,  931   x 
against  master  rone  makers  for  conspiracy  not  to  employ  journeymen 

who  had  left  last  master  without  consent,  934 
lor  conspiracy  to  hold  a  man  to  bail  for  sum  of  1100Z-,  934 
for  conspiracy  to  indict  innocent  man  of  perjury,  936 
for  indicting  person  for  forging  stamps,  940 
for  conspiracy  to  charge  man  with  having  stolen  goods  from  one  of 

conspirators  and  thereby  obtaining  promissory  note  and  money 

from  prosecutor,  941 
.  ftr  conspiracy  to  charge  person  with  being  father  of  bastard  cbifcL 

943 
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for  conspiracy  and  defrauding;  person  of  SOL  under  pretence  of  pro* 

curing  his  ton  an  office,  943. 
for  conspiracy  to  charge  a  man  .with  receiving  stolen  goods,  and 

thereby  obtaining  money  for.  compounding  same,  Ice.  945  * 
for  conspiring  to  charge  man  with  rape,  and  indicting  hiiri,  946 
for  conspiring  to  charge  man  with  committing  unnatural  crime,  &o* 

948 
at  common  law,  for  conspiracy  to  defraud  prosecutor  of  50601.  worth 

of  bills  of  exchange  under  pretence  or  getting  them-  discounted, 

949 
for  general  conspiracy  to  defraud,  stating  no  overt  acts,  950 
for  conspiracy  by  defendant  to  obtain  possession  of  wool,  by  pretend- 
ing to  be  merchants,  &c  951 
for  conspiracy  by  curate  and  officers  of  parish  to  defraud  sufferers  by 

fire  of  money  collected  by  brief  for  their  relief,  953 
for  conspiracy  to*  break  into  dwelling  house  with  felonious  intent  to 

steal  goods  therein,  956 
lor  conspiracy  to  pull  down  wall,  &c.  957 
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CHITTY'S 


CRIMINAL  LAW. 


CHAPTER  I. 


THE  USUAL  COMMENCEMENTS  AND  CONCLUSIONS 
t)F  INDICTMENTS,  INFORMATIONS,  AND  CORO- 
NER'S INQUESTS. 

MIDDLESEX.     The  jurors  for  our  lord  the  king  upon  their  Com* 
oath  present,  that  Ehzabeth  Powell,  late  of  the  parish  of  Saint  JUSJtrf fa. 
Paul,  Covent  Garden,  in  the  county  of  Middlesex,  (a)  widow,  on  dictment 
the  twentieth  day  of  February,  in  the  forty-seventh  year  of  the  for*^J|lJJon$ 
reign  of  our  sovereign  lord  George  the  Third,  by  the  grace  of  county  of 
God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King,for  an  0fm 
defender  of  the  faith,  with  force  and  arms  at  the -said  parish  of  fence  com- 
Saint  Paul,  Covent  Garden,  in  the  said  county  of  Middlesex,  did  0f  tne  city 

&c.     [State  offence.]  and  liberty 

L  J  ofWest- 

minster. 

Middlesex.    The  jurors  for  our  lord  the  king  upon  their  oath  Com- 
present,  that  A.  B.  late  of  the  parish  of  Saint  Martin  in  the  fields,  mence- 

in  the  county  of  Middlesex,  yeoman,  8cc.     [Proceed  a*  above*"]    dictment " 

at  sessions 
for  county  of  Middlesex,  for  an  offence  committed 
within  city  and  liberty  of  Westminster.  (M 


(a)  It  is  generally  preferable  to  sions  for  Middlesex,  for  an  offence 

state  the  defendant's  addition  of  place  committed  within  the  city  and  liber- 

in  the  parish  or  place  where  the  of-  ty  of  Westminster,  except  the  pre- 

fence  was  committed,    ante  1  vol.  cinct  of  Saint  Martin  le  Grand,  Lon- 

210*.  don.    See  Cro.  C.  C.  7  Ed.  36,  37.— 

(6)  This  is  the  proper  form  of  com-  8  Ed.  14. 
mencement  of  indictment  at  the  sea- 

Vol.  II.  A 


2  COMMENCEMENTS   AND   CONCLUSIONS 

Com-  City,  borough,  and  town  of  WestminsO  The  jurors  for  our  lord 
mentof  in-  tcr>  *n  tnc  county  °f  Middlesex.  i  the  king  upon  their  oath 
xlictment  *present,  that  A.  B.  late  of  the  parish  of  Saint  Martin  in  the  fields, 
for  tffe  city  within  the  liberty  of  the  dean  and  chapter  of  the  collegiate  church 
and  liberty  0f  Saint  Peter,  Westminster,  the  city,  borough,  and  town  of 
minsterfor  Westminster,  in  the  county  of  Middlesex,  yeoman,  &c.  on,  &c. 

an  offence  wfon  force  and  arms  at  the   parish  aforesaid,  and  within  the  li- 

commit-  .  .      «f 

ted  within  berty  aforesaid,  in  the  city,  borough,  and  town  of  Westminster 

8*"?e  bu*   aforesaid,  in  the  county  of  Middlesex  aforesaid,  did,  &c.     [State 

Martin's  le  offence.'] 
Grand,  (c) 

L  2]  Essex,  (to  wit.)    The  jurors  for  our  lord  the  king  upon  their. 

Coin- 
mence-      oath  present,  that  C.  D.  late  of  the  parish  of       ■  ,  in  the  county 

went  of  an  0f  Essex,  (<?)  labourer,  on  the  thirty-first  day  of  December,  in 
at  the  assi-  the  fifty-sixth  year  of  the  reign  of  our  sovereign  lord  George  the 

neral^r-  Third>  bv  the  Srace  of  God  of  the  United  Kingdom  of  Great  Bri- 
ter  ses-      tain  and  Ireland,  King,  defender  of  the  faith,  (/)  with  force  and 
sions.  (rf;  arms  at  the  parish  of  —  aforesaid,  in  the  county  of  Essex  afore- 
said, &c.     [State  offence.'] 

tk   I'k-  Essex,  (to  wit*)    The  jurors  for  our  lord  the  king  upon  their 

with  an  oath  present,  that  John  Richardson,  late  of  the  parish  of  — ,  in 
tusof Tar- tne  countv  °f  Essex,  labourer,  otherwise  called  John  Baldwin, 
name,  (g)  on,  8c c. 

__    ...  Essex,  (to  wit.)     The  jurors  for  our  lord  the  king  upan  their 

The  like  ,*«.»<**         *•»  •  .      r  •« 

with  an      oath  present,  that  C.  D.  late  of  the  parish  of ,  in  the  county 

alias  addi-  #0f  Essex,  gentleman,  otherwise  called  C.  D.  late  of  the  same 
tion  of  de-  °  * 

gree.  (A)    place,  esquire,  on,  &c. 

[•3] 

The  like  a-      Essex,  (to  wit.)    The  jurors  for  our  lord  the  king  upon  their 

gainst  a  fe-  oath  present,  that  E,  D.  wife  of  C.  D.  late  of  the  parish  of——, 

me  covert         ,  c «  „ 

indicted     1D  tne  county  of  Essex,  yeoman,  on,  &c. 
separately. 

(0         . 

(c)  A*  to  this  form  see  Cro.  C.  C.  before  the  alias  dictur,  ante  1  to! 

7  Ed.  37.  120V 

(</)  Cro.  C.  C.  8  Ed.  45.  (h)  Fost.  5. 

(e)  It  is  usual  and  better  to  state  (i) Ante  1  rol.210*.  2  Hale,  176, 7. 

defendant's  addition  or  county  where  Cro.  C.  C  8  Ed.  35.    Bac.  Ab.  Mis- 

Tie  resides,  see  reason,  ante  1  vol.  nosraer,  B.  4    Cro.  Eliz.  198.  750. 

210*.  2  Inst.  669.     Hawk.  b.  2.  c.  23.  a. 

(/)  This  is  the  present  style.  1% 

(g)  The  addition  should  always  be 
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Essex,  (to  wit)     The  jurors  for  our  lord  tbe  king  upon  their  The  like 

oath  present,  that  C.  D.  late  of  the  parish  of ,  in  the  county  *f  ra"  de*** 

of  Essex,  labourer,  E«  F.  late  of  the  same  place,  labourer,  and  fondants. 
G.  H.  late  of  the  same  place,  sergemaker,  on,  Sec. 

Admiralty  of  England.     The  jurors  for  our  sovereign  lord  the  indict- 

king  upon  their  oath  present,  that  C.  D.  late  of ,  mariner,  on,  mentfop 

Sec.  with  force  and  arms  upon  the  high  sea,  near  the  coast  of  Ma-  within  the 
labar,  in  the  East  Indies,  and  within  the  jurisdiction  of  the  Ad-  £^j£ty 
miralty  of  England,  in  and  on  board  of  a  certain  ship,  called  the  tion*  (!) 
Adventure  galley  (whereof  the  said  C.  D.  was  then  and  there 
commander)  then  and  there  being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did,  Sec.  [State  the  offence  and  every  fact  to 
have  haflflened  within  the  jurisdiction  of  the  Admiralty  of  England 
qf ore  said,  and  if  for  murder  conclude  as  follows  :]  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  afore- 
said C.  D.  him  the  said  A.  B.  upon  the  high  sea  aforesaid,  in  the 
ship  aforesaid,  and  within  the  jurisdiction  of  the  admiralty  of 
England  aforesaid,  in  manner  and  form  aforesaid,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  kill  and  murder  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  (n)  aforesaid,  do  fur-  Com- 

ther  present  that  that  the  said  C.  D.  on,  &c.  with  force  and  arms, mcnce- 

at,  &c.  aforesaid,  Sec.  [State  the  offence*]  second  or 

subsequent  count,  (m) 

[The  grand  inquest  of  the  United  States  of  America,  inquir-  [Com- 
ing for  the  Eastern  District  of  Pennsylvania,  upon  their  oaths  mence- 

,  *    «    ,  n  mentofaa 

and  solemn  affirmations,  do  present,  that  A.  B.  late  of  the  county  indict- 

of  Montgomery,  in  the  said  District,  yeoman,  on  the  first  day  of  "?en^.m  . 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  Court  of 
seventeen,  at  Montgomery  county,  in  the  said  District,  within  the  slates1  for 

jurisdiction  of  this  court,  with  force  and  arms  did,  Sec.  [$tatc  the  the  East- 
_.         -  em  Dia- 

offenct.}  trict  0f 

Pennsylvania.] 

(i)  In  Hawk.  b.  2.  c.  25.  s.  76,  it  is  Cro.  L.  4  Ed.  388.  569.  .3  Ed.  432. 

said  to  be  safer  to  repeat  the  addi-  648. 

tion  of  place  after  the  name  of  each  (w)  Cro.  C.  C.  8  Ed.  45. 

defendant,  1  Bulatr.  183.  Bae.  Ab.  (n)  When  a  second  offence  is  al- 

Indictment,  G.  2.  but  see  Fost  5.  ledged  in  the  same  indictment  it 

(0  Cro.  C.  C.  8  Ed.  443.  447.    7  should   be  prefaced   with  a  super 

Ed.  700. 707.  Starkie,  367*  1  Leach  sacramentum  suum  ulterius  praesen- 
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[Com* .         [The  grand  inquest  for  the  county  of  Philadelphia,  on  tbeif 

^"^"fftn  oaths  and  affirmations,  do  present,  that  A.  B.  late  of  the  said 

indict-       county,  yeoman,  on  the  first  day  of  January,  fee.  at  the  county 

the  Quar-  aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force  and 

ter  Set-     arms,  &c.  [State  the  offence.'] 
aions  of 

Philadelphia  county.] 

[Com-  [The  grand  inquest  of  the  commonwealth  of  Pennsylvania,  in- 

mence-  quiring  for  the  city  of  Philadelphia,  upon  their  oaths  and  aflirma- 
indict-  Uons  respectively  do  present,  that  A.  B,  late  of  the  said  city,  yeo- 
ment  in  TOanj  on  ^t  grgt  ^ay  of  March,  in  the  year  of  our  Lord  one  thou- 
or*s  Court  sand  eight  hundred  and  fifteen,  at  the  city  of  Philadelphia,  and 

of  mul17  within  thc  Ju™diction  of  this  court>  did>  &c-  lState  tht  off*1"'] 
delphia.] 


ommon        *n  contemPt  of  our  mM  lord  the  king  and  his  laws,  to  the  evil 
conclusion  "example  of  all  others  in  the  like  case  offending,  and  against  the 

dictment    Peacc  °f  our  said  lord  the  king,  his  crown,  and  dignity, 
or  second  eount  at  common  law.  (o) 
[*4] 

The  like        To  the  great  scandal,  infamy,  disgrace,  and  damage  of  the  said 

where  the 

offence       A.  B.  to  the  evil  and  pernicious  example  of  all  others  in  the  like 

has  been    case  offending,  in  contempt  of  our  said  lord  the  king  and  his  laws, 

particular-  . 

ly  injuri-    and  against  the  peace  of  our  said  lord  the  king,  his  crown,  and 

oustban    dienitv. 
individual.  U4bimJa 

(P) 

Conclu-  In  contempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil 

dictment1"  examP^e  °f  all  others  in  the  like  case  offending,  contrary  to  the 
or  count     duty  of  the  allegiance  of  him  the  said  C.  D.  against  the  form  of 
•on.  (a)     tne  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown,  and  dignity. 

Common        Against  the  form  of  the  statute  (or  "  statutes")  in  such  case 
conclusion  made  and  provided,  and  against  the  peace  of  our  said  lord  the  king, 

ment  or    his  crown,  and  dignity, 
second  count  on  a  statute,  (r) 

tant  per  Holt  in  Granburn's  Case,  4        (j>)  In  case  of  libel  or  other  of- 

St.  Tr    686.    6  St.  Tr.  App.  56.    2  fence  more  particularly  affecting  an 

Satk*  632     Holt,  687.  individual,  the  form  may  be  as  above, 

(o)  >ee  ante  1  vol  245*.  6».  Cro.  C.  ante lv.  245*.  Cro.  C.  C  8  Ed.  256, 7. 
C.  8  Ed.  45.    The  conclusions  vary        (a)  6  Wentw.  357. 
according  to  the  nature  of  the  of-        (r)  Ante  1  vol.  290*,  1*,  2*.  Crfl. 

fence.  C.  C  8  Ed,  45. 
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[Contrary  to  the  act  of  Congress  in  such  case  made  and  pro-  [Concta- 
vided,  to  the  evil  example  of  all  others  in  the  like  case  offending,  jndSct-  ** 

and  against  the  peace  and  dimity  of  the  United  States  of  Atne-  roent  in 
.      I8  r  *  the  Circuit 

rica.J  Couri  of 

the  United  State*,  for  the  Eastern  District  of  Pennsylvania.] 

[To  the  evil  example  of  all  others  in  the  like  case  offending,  [Conclu- 

and   contrary  to  the  form  of  the  act  of  general  assembly,  in  JJ^.  ** 

such  case  made  and  provided,  and  against  the  peace  and  dignity  ment  in 
•  _  .-,  the  Quar- 

of  the  commonwealth  of  Pennsylvania. J  teT  Ses. 

4  wont  of  the  County  of  Philadelphia.] 

Essex,  (to  wit.)    The  jurors  for  our  lord  the  king  upon  their  Indict- 
oath  present,  that  C.  D.  late  of,  &c  and  £.  F.  late  of;  8cc.  on,  &c.  ^d/^  * 
with  force  and  arms  at,  &c.  in  and  upon  one  A.  B.  in  the  peace  of  against 
God,  and  of  our  said  lord  the  king,  then  and  there  being,  felo-  in  first  de- 
niously,  and  wilfully,  and  of  their  malice  aforethought,  did  make  gree  and* 
an  assault,  and  that  the  said  C.  D.  a  certain  gun  called  a  carbine  \n  second 
of  the  value  of  10/.  then  and  there  charged  with  gunpowder,  and  degree.(*) 
a  leaden  bullet,  which  said  gun,  he  the  said  C.  D.  in  both  his 
hands,  then  and  there  had  and  held  at  and  against  the  said  A.  B. 
then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  shoot  off  and  discharge,  and  that  the  said  C.  D.  with  the 
leaden  bullet  aforesaid,  by  means  of  shooting  off  and  discharging 
the  said  gun  so  loaded  to,  at,  and  against  the  said  A.  B.  as  afore- 
said, did  then,  and  there,  feloniously,  wilfully,  and  of  bis  malice 
'aforethought,  strike,  penetrate,  and  wound  the  said  A.  B.  in  and     [*5] 
upon  the  right  side  of  the  head  of  him  the  said  A.  B.  near  his 
ifeht  temple,  giving  to  him  the  said  A.  B.  then  and  there,  with 
the  leaden  bullet  aforesaid,  by  means  of  shooting  off  and  dis- 
charging the  said  gun  so  loaded,  to,  at,  and  against  the  said  A.  B. 
and  by  such  striking,  penetrating,  and  wounding  the  said  A.  B.  as 
aforesaid,  one  mortal  wound,  in  and  through  the  head  of  him  the 
said  A.  B.  of  which  said  mortal  wound  the  said  A.  B.  did  then, 
and  there,  instantly  die ;  and  that  the  said  £.  F.  then  and  there,  Offence  of 
feloniously,  wilfully,  and  of  his  malice  aforethought,  was  present,  pat  jn^.1 
aiding,  helping,  abetting,  comforting,  assisting,  and  maintaining,  cond  de- 
the  said  C.  D.  in  the  felony  and  murder  aforesaid,  in  manner  and  ^^* 


(«)  See  Forms  and  law,  1  Leach  And  as  to  indictments  against  prin- 
360.  388.  515.  2  East  P.  C.  516.  1  cipals  in  first  and  second  degree,  see 
Hale,  531, 2.  Andr.  195.   Fott.  130.    ante  1  vol  259%  260%  268%  9*. 


0  COMMENCEMENTS  AND  CONCLUSIONS 

form  aforesaid  to  do  and  commit.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  C.  D.  and  £.  F.  him,  the 
said  A.  B.,  in  manner  and  form  aforesaid,  feloniously,  wilfully, 
and  of  their  malice  aforesaid,  did  kill  and  murder,  against  the 
peace  of  our  said  lord  the  king,  his  crown,  and  dignity. 

Common        \After  framing  the  indictment  against  the  principal  in  the  usual 

ment  a-     form*  at  the  foot,  proceed  as  follows.]     And  the  jurors  aforesaid, 

gainst  an    upon  their  oath  aforesaid,  do  further  present,  that  I.  K.  late  of, 

before  the  &c-  labourer,  before  the  said  felony,  (or  «  felony  and  murder/'  or 

fact  to       <(  burglary ,"  &c.  as  the  case  is)  was  committed  in  form  aforesaid, 

murder,  ♦ 

burglary,   to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  did  unlawfully  and  felo- 

or  felony.  ni0U8iy  counsel,  aid,  abet,  and  procure  (or  if  for  murder,  iC  did 

feloniously  and  maliciously  incite,  move,  procure,  aid,  counsel, 

hire,  and  command")  the  said  C.  D.  to  do  and  commit  the  said 

felony,  (or,  "  the  said  felony  and  murder,99)  in  manner  and  form 

aforesaid,  against  the  peace  of  our  said  lord  the  king,  his  crown, 

and  dignity.  (And  if  against  a  statute,  add  "  and  against  the  form 

of  the  statute,  in  such  case  made  and  provided/9) 

Indict-  \After  framing  the  indictment  against  the  principal,  in  the  usual 

ment  a-  form,  at  the  foot  proceed  as  follows.]  And  the  jurors  aforesaid, 
accessary  upon  their  oath  aforesaid,  do  further  present,  that  I.  K.  late  of, 
bow-'**  ^c#  kbourer,  well  knowing  the  said  C.  D.  to  have  done  and  com- 
the  prlnci-  mitted  the  said  felony  and  burglary  {according  to  the  fact),  *in  form 
(V)  °"  &f°resaid,  afterwards,  to  wit,  on,  fcc.  with  force  and  arms,  at,  &c. 
[*6]      him  the  said  C.  D.  did  feloniously  receive,  harbour,  and  maintain 

against  the  peace  of  our  said  lord  the  king,  his  crown,  and 

dignity. 


(0  See  Forms  1  Leach,  401.  515.  appear  that  he  was  present  aiding 

1098,  9.    Cro.  C  C  8  Ed.  48.  7  Ed.  and  abetting,  l*Leach,  515. 

132.  2  Starkie,  456.  See  1  vol.  262*.  (  u)  See  form  Cro.  C.  C.  8  Ed.  48. 

272*.  as  to  the  law  and  necessary  al-  2  Starkie,  456.    Aa  to  the  law  and 

legations*'    The  accessary  cannot  be  necessary  averments,  ante    1  vol. 

convicted  on  this  indictment,  if  it  264#.  272*,  3*. 


OF  IKBICTMBNTS. 


INFORMATIONS,  EX  OFFICIO,  BY  ATTORNEY  GE- 
NERAL. 

Michaelmas  Term,  in  the  56th  year  of  the  reign 
of  king  George  the  Third. 

Middlesex,  (to  wit.)    Be  it  remembered,  that  A.  B.  esquire,  Infbrma- 
attorney  general  of  our  sovereign  lord  the  now  king,  who  for  our  attorney  ° 
said  lord  the  king  prosecutes  in  this  behalf  in  his  proper  person  8tj^ra* ex 
comes  here  into  the  court  of  our  said  lord  the  king,  before  the 
king  himself  at  Westminster,  in  the  county  of  Middlesex,  on  — 

next,  after  — in  this  same  term,  and  for  our  said  lord  the  king 

gives  the  court  here  to  understand  and  be  informed  that  C.  D. 
late  of  ,  yeoman,  on,  Sec.  [describe  the  offence  precisely  as 

in  an  indictment,  and  conclude  each  count  the  same  as  an  indict* 
merit  ante  3  to  5,  and  \f  there  he  several  count*  commence  each  a* 
follow  and  conclude  the  information  as  below. ~\ 

And  the  said  attorney  general  of  our  said  lord  the  king,  who  Second 
prosecutes  as  aforesaid,  further  gives  the  court  here  to  understand  thewme. 
and  be  informed  that  the  said  C.  D.  cm,  fee.  [state  the  offence  as  (y) 

in  a  second  count  in  an  indictment,  and  conclude  the  whole  as  ■ 
/allows.'] 

Whereupon  the  said  attorney  general  of  our  said  lord  the  king,  Conclu- 
who  for  our  said  lord  the  king  in  this  behalf  prosecutes,  for  our  fo^aticm^* 
said  lord  the  king  prays  the  consideration  of  the  court  here  in  the 
premises,  and  that  due  process  of  law  may  be  awarded  against 
the  said  C.  D.  in  this  behalf,  to  make  him  answer  to  our  said  lord 
the  king,  touching  and  concerning  the  premises  aforesaid,  Sec. 


(*)  See  form  2  Ld.  Raym,  1461.  8.  ante  lvol.    If  by  solicitor  general 

SUrkie    367.    Difference  between  during  vacancy,  see  4  Burr.  2553,  4. 

information  by  attorney  general  ex  2576,7.  * 

officio  and  one  in  the  crown  office,  in        (y)  See  form  of  second  count,  2 

the  name  of  the  master  9  East.  527,  Ld.  Raym.  1462. 


[*8] 


COMMENCEMENTS  AJTD  CONCLUSIONS 


[*/]  *FORM  OF  CORONER'S  INQUEST. 

Inquiti-  Middlesex.     An  inquisition  indented,  taken  for  our  sovereign 

muider      lord  the  king'  at  thc  Parish  of "  in  the  County  of the  — 

against       day  of  —  in  the  —  year  of  thc  reign  of  —  before  A.  If. 

and  aiders  *gentleman>  °«e  °f  the  coroners  (b)  of  our  said  lord  the  king,  for  the 
and  abet-   county  aforesaid,  upon  the  view  of  the  body  of  C.  D.  then  and 

tWT*8l      there  tyink  dead  uP°n  thc  oaths  (0  of  E- F- G-  H  L  K-  &c-  [*'*'• 
ing  all  the  names]  good  and  lawful  men  of  the  county  aforesaid, 

duly  chosen,  and  who  being  then  and  there  duly  sworn,  and  charged 
to  inquire  for  our  said  lord  the  king,  when,  where,  how,  and  after 
what  manner,  the  said  C.  D.  came  to  his  death,  do  say  upon  their 
oath  that  one  L.  M.  late  of  —  aforesaid,  gentleman,  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the.  See.  with  force  and  arms,  at  &c. 
in,  and  upon  the  aforesaid  C.  D.  in  the  peace  of  God,  and  of  the 
said  lord  the  king,  then  and  there  being  feloniously,  wilfully,  and 
of  his  *i  aalice  forethought,  did  make  an  assault,  and  that  the  afore- 
said L.  M.  then  and  there  with  a  certain  drawn  sword  made  of 
iron  and  steel  of  the  value  of  5*.  which  he  the  said  L.  M.  then 
and  there  had,  and  held  in  his  right  hand ;  the  aforesaid  C.  D.  in 
and  upon  the  left  part  of  the  belly  of  the  said  CD  a  little 
above  the  navel  of  the  said  C.  D.  then  and  there  violently,  felo- 
niously, wilfully,  and  of  his  malice  forethought,  thrust,  stab, 
and  penetrate,  and  that  the  said  C.  D.  with  the  sword  aforesaid, 
by  the  thrusting,  stabbing,  and  penetrating  aforesaid,  did  then  and 
there  give  unto  him  the  said  C.  D.  in  and  upon  the  aforesaid  left 
part  of  the  belly  of  the  said  C.  D.  a  little  above  the  navel  of  the 
said  C.  D.  one  mortal  wound  of  the  breadth  of  half  an  inch,  and  of 
the  depth  of  three  inches,  of  which  said  mortal  wound  the  afore" 
said  C.  D.  then  and  there  instantly  died,  and  so  the  said  L.  M. 
then  and  there  in  manner  and  by  the  means  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  forethought  did  kill  and  murder  the  said 


(a)  As  to  prosecutions  founded  on  (b)  This  seems  necessary,  Hawk, 

a  coroner's  inquest,  ante  1  vol.  163*.  b.  2.  c.  25.  s.  119. 

See  forms  Bum.  J.  Coroner,VL  Cro.  (c)  Hawk.  b.  2  c.  25.  8.  126.     1 

C.  C.  8  Ed.  238.  Williams,  J.  Coroner-  Sid.  140.    1  Keb.  498. 
IV.    Imp.  Off.  Cor.  1  Ed.  68,  &c  2 
Ed.  467.    2  Starkie,  356. 
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C.  D.  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity.  <  And  the  said  jurors  further  say  upon  their  oath* 
aforesaid,  that  N.  O.  of  — — ,  yeoman,  and  P.  Q.  of  - ,  yeo- 
man, were  feloniously  present  with  drawn  swords  at  the  time  of 
the  felony  and  murder  aforesaid,  in  form  aforesaid  committed,  that 
is  to  say,  on  the  said,  Sec.  at  — —  aforesaid,  in  the  county  afore- 
said,  then  and  there  comforting,  abetting,  and  aiding  the  said  L. 
M.  to  do  and  commit  the  felony  and  murder  aforesaid,  in  manner 
aforesaid,  against  the  peace  of  our  said,  lord  the  king,  his  crown 
and  dignity.  And  moreover,  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  L.  M.  N.  O.  and  P  Q.  had  not, 
nor  any  of  them  had,  nor  as  yet  have  or  hath,  any  goods  or  chat- 
tels, lands  or  tenements,  within  the  county  aforesaid,  or  else- 
where, to  the  knowledge  of  the  said  jurors.  [Or,  "  And  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  L. 
M.  A.  B.  at  the  time  of  the  doing  and  committing  of  the  felony 
and  murder  aforesaid,  had  goods  and  chattels  contained  in  the  in- 
ventory to  this  inquisition  annexed,  which  remain  in  the  custody 
of  B.  C."] 

In  witness  whereof,  as  well  the  aforesaid  coroner  as  the  jurors 
aforesaid,  have  to  this  inquisition  put  their  seals  on  the  day  and 
year  and  at  the  place  first  abovementioned. 

A.  B.        Coroner. 

CD." 

E.  F. 

G  H.  [>    Jurors. 

I.   K.  [ 

&c.    J 


•INFORMATIONS,  QUI  TAM,  AT  SESSIONS.  [#H] 

Westmoreland.     Be  it  remembered,  that  A,  B.  of-—,  in  the  Inform*. 
county  of—-,  gentleman,  who,  as  well  for  our  sovereign  lord  JJJjJJ8,t?11 
the  now  king  as  for  himself,  doth  prosecute  in  this  behalf,  com-  quarter 
eth  before  the  justices  of  our  said  lord  the  king,  assigned  to  keep  Tj^10118" 
the  *peace  of  our  said  lord  the  king,  in  and  for  the  said  county  of    [*12] 
Westmoreland ;  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanours  in  the  said  county  commit- 

A)  See  form  Cro.  C.C.8  £d.  937.  Burn  J.  Information.      Williams  J. 
Information. 

Vol.  II.  B 
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ted,  at  their  general  quarter  sessions  of  the  peace,  holden  at         ■» 
in  and  for  the  said  county,  on  ,  the  —  day  of  ,  in  the  — 

year  of  the  reign  of,  &c.  in  his  proper  person,  and  as  well  for  our 
said  lord  the  king  as  for  himself,  giveth  the  court  here  to  under- 

stand  and  be  informed,  that  C.  D.  late  of  the  parish  of ,  in 

the  county  of  Westmoreland,  yeoman,  on,  Sec.  at,  Sec.  aforesaid, 
not  regarding  the  laws  and  statutes  of  our  said  lord  the  king,  but 
intending  to,  &c.  with  force  and  arms  8c c.  {here  insert  the  offence 
wth  the  same  precision  qs  in  an  indictment)  against  the  form  of 
the  statute  in  that  case  made  and  provided,  whereupon  the  afore- 
said A.  B.,  as  well  for  the  said  lord  the  king  as  for  himself,  pray- 
eth  the  advice  of  the  court  in  the  premises ;  and  that  the  afore- 
said C.  D.  may  forfeit  the  sum  of  L.  ,  according  to  the  form 
of  the  statute  aforesaid,  and  that  he  the  same  A.  B.  may  have 
one  moiety  thereof,  according  to  the  form  of  the  said  statute ; 
and  also  that  the  aforesaid  C.  D.  may  come  here  into  court  to 
answer  concerning  the  premises,  and  there  are  pledges  of  pro- 
secuting, to  wit,  John  Doe  and  Richard  Roe ;  and  hereupon  it  is 
commanded  to  the  said  C.  D.  that  all  other  things  omitted  and  all 
excuses  laid  aside,  he  be  in  his  proper  person  at  the  next  general 
quarter  sessions  of  the  peace  to  be  holden  for  the  said  county,  to 
answer  as  well  to  the  said  lord  the  king  as  to  the  said  A.  B.  who, 
as  well  for  the  said  lord  the  king  as  for  himself,  doth  prosecute 
of  and  concerning  the  premises,  and  further  to  do  and  receive 
what  the  said  court  shall  consider  in  this  behalf. 


*CHAPTER  H.  [*13] 

m 

INDICTMENTS,  &c.  FOR  OFFENCES  AGAINST  GOD, 
RELIGION,  AND  PUBLIC  WORSHIP. 

MIDDDESEX.     The  jurors  for  our  lord  the  king  upon  their  Indict- 
oath  present,  that  T.  D.  late  of,  8cc.  not  having  the  fear  of  God  J^mon 
before  his  eyes,  but  being  moved  and  seduced  by  the  instigation  law  for  • 
of  the  devil,,  and  contriving  and  intending  to  scandalize  and  vilify  blasphemy 
the  *true  and  Christian  religion,  as  received  and  publicly  profess-  of  God,our 
ed  within  this  realm  of  England  ;  and  to  blaspheme  God  and  our  tne  Hojy 

Lord  Jesus  Christ,  the  Saviour  of  the  world,  on,  &c.  at,  &c.  afore-  Ghost,  (a) 

r*141 
said,  having  and  holding  in  his  hands  a  certain  cup  of  wine,  un-    L       J 

lawfully,  wickedly,  and  blasphemously,  in  the  presence  and  hear- 
ing of  divers  liege  subjects  of  our  said  lord  the  king,  spoke,  pro- 
nounced, and  with  a  loud  voice  published  these  profane  and  blas- 
phemous words  following,  that  is  to  say,  "  Here's  a  health  to 


(a)  See  Precedents,  Trem.  P.  C.  may  hold ;  and  shall  for  the  second  be 
225,  6  Blasphemy  against  God  or  rendered  incapable  of  bringing  any 
the  Christian  religion,  is  indictable  action,  being  guardian,  executor,  le- 
at  common  law,  1  East.  P.  C.  3.  3  gatee  or  purchaser  of  lands,  and  shall 
Keb.  607.  2  VVoodes,  512.  4  91a.  suffer  imprisonment  without  bail. — 
C.  59.  Bac.  Ab.  Heresy.  C  1  Stra.  But  provided  the  delinquent  shall, 
416.  2  Stra.  789.  As  to  the  nature  within  four  months  after  the  first  con- 
of  the  punishment,  see  3  Keb.  621.  viction,  publicly  renounce  his  errors 
1  Bla.  R.  395.  With  respect  to  li-  in  open  court,  he  shall  be  discharged 
bels  or  verbal  slanders  on  the  Trini-  for  that  once  from  all  disabilities.  This 
ty,  see  1  Stra.  416  and  2  Stra.  789. —  statute  was  repealed,  as  far  as  it  af- 
It  was  enacted  by  9  and  10  Wm.  III.  fects  Unitarian  only,  by  53  Geo.  III. 
c.  32  that  if  any  person  professing  c.  160.  Prosecutions  for  reviling  the 
the  Christian  Religion,  shall  by  writ-  Trinity  seem  to  have  been  generally 
ing,  printing,  teaching  or  advised  framed  on  the  construction  of  the 
speaking,  deny  any  one  of  the  per-  common  law.  Against  persons  de- 
sons  of  the  Holy  TftiviTYtobe  God,  nying  the  Scripture*  to  be  the  word 
or  shall  assert  or  maintain  that  there  of  God,  the  statute  9  and  10  Wm. 
are  more  Gods  than  Ore,  or  shall  III.  still  continues  in  force.  [By  an 
deny  the  Christian  religion  to  be  true,  act  of  the  assembly  of  Pennsylvania, 
or  the  Holy  Scriptures  of  the  Old  passed  in  1700,  wilfully  blaspheming 
and  New  Testament  to  be  of  Divine  or  speaking  loosely  and  profanely  of 
Authority,  and  shall  be  convicted  Almighty  God,  Christ  Jesus,  the 
thereof  upon  indictment  or  informa-  Holy  Spirit,  or  the  Scriptures  of  truth, 
tion,  in  any  of  his  Majesty's  courts  at  is  punishable  by  a  fine  often  pounds  : 
Westminster,  he  shall  for  the  first  and  by  the  act  of  April  22,  1794,  any 
offence,  be  rendered  incapable  of  profane  oath  is  subject  to  a  fine  of 
holding  any  office,  or  forfeit  any  he  thirty-four  certs.] 


IS  FOR   OFPENCE9   AGAINST 

Father,  Son,  and  Holy  Ghost,"  (meaning  Almighty  God,  Jesus 
Christ,  the  Saviour  of  the  world,  and  the  Holy  Spirit,)  and  im- 
mediately thereupon,  then  and  there  drank  the  wine  from  the  said 
cup,  to  the  great  dishonour  of  Almighty  God,  in  contempt  and 
disgrace  of  the  Holy  Trinity,  to  the  great  scandal  of  the  profes- 
sion of  the  Christian  Religion,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity.  (6) 

Indict-  *[Commencement  of  indictment  as  ante,  2,]  that  C.  D.  late  of, 

m  «L«1  &c.  butcher,  on,  Sec.  and  continually  afterwards  until  the  day  of 
common  '  *  •  * 

lawagainst  the  taking  of  this  inquisition  at,  &c.  was  and  yet  is  a  common 
breaker  &  saDDatn  breaker  and  prophaner  of  the  Lord's  day,  commonly  call- 
prophaner  *d  Sunday,  and  that  the  said  C.  D.  on  the  said,  Sec.  being  the 
Lord's  day  Lord's  day,  and  on  divers  other  days  and  times  being  the  Lord's 

in  keeping  days,  during  the  time  aforesaid,  at,  &c.  in  a  certain  place  there 

open  shop.  . 

(c)  called  Clare  market,  did  keep  a  common  public  and  open  shop, 

[*20]     and  in  the  same  shop  did  then  and  on  the  said  other  days  and 

times,  being  the  Lord's  days,  there  openly  and  publicly  sell  and 

expose  to  sale,  flesh  meat,  to  divers  persons  to  the  jurors  afore- 

(b)  See  precedents  of  indict-  sell  snoods  on  a  Sunday,  but  publicly 
ments  for  written  libels  on  the  Chris-  keeping  an  open  shop  seems  to  be  in- 
tian  religion,  Trem.  P.  C.  43.  45. —  dictable,  see  4  Bla.  C.  63*.  1  East. 
3  Mod.  68.  Co.  Ent.  352,  3.  and  pre-  P.  C.  5.  It  is  said  in  Hawk.  b.  1. 
cedents  of  indictments  for  verbal  c.  6.  sect.  6.  that  the  selling  meat  on 
slander  on  Christian  religion,  West,  a  Sunday  is  no  offence  at  the  com- 
334,355.  Cro.  Jac.  421.  2  Rol.  mon  law,  yet,  that  if  the  offender 
Ab.  78.  Precedent  of  indictment  on  keep  open  shop,  the  usual  method  is 
1  Eliz.  c  2.  for  using  other  prayers  to  indict  at  the  sessions  for  the  nuis- 
in  the  Church  than  in  the  Prayer  ance.  The  13  Geo.  III.  c.  80.  enacts 
Book,  2  Show.  437.  3  Mod.  79.—  that  a  party  may  be  indicted  at  the 
This  statute  was  repealed  as  far  as  sessions  for  the  third  offence  in  kill, 
relates  to  Protestant  Dissenters  ing  game  on  a  Sunday  or  Christmas 
and  Catholics,  by  31  Geo.  III.  c.  32.  Day.  But  most  of  the  various  acts 
s.  3.  ^  of  prophaning  the  Sabbath,  are  pun- 

(c)  See  the  precedent  in  Cro.  C  ishable  summarily  before  magistrates, 
C.  7  Ed.  529.  omitted  in  the  8th.—  see  Burn,  Williams,  and  Dickenson's 
At  to  the  offence,  according  to  2  Stra.  Justices,  title   "  Lord's  Day,"   and 
702.    2  Sess.  C-  224.     1  Taunt.  134.    Hawk.  b.  1.  c.  6.  &  Car.  2.  c  7f. 
it  is  not  an  offence  at  common  law  to 


*  Pennsylvania.— By  an  act  of  assembly  paued  April  1,  1810,  the  sale  of  all  kindi  of 
•pirituoui  liquors,  beer  or  cyder,  at  or  near  places  of  public  worship,  is  prohibited,  and  a 
penalty  of  Twenty  Dollars  is  incurred  for  such  offences.     Purdon.  Ab.  N.  Ed.  576. 

t  The  aet  of  assembly  of  Pennsylvania  (ires  to  justices  of  the  peace  authority  to  pun- 
ish Sabbath  breakers.  See  Smith**  Laws,  vol.  — ,  page  —  But  a  justice  of  the  peace,  who 
has  an  imperfect  view  of  persons  at  work  on  Sunday,  cannot  forcibly  enter  the  premises 
where  the  offence  may  be  committed,  in  order  to  obtain  testimony  to  convict  the  offen- 
ders.   1  Sergeant  and  Rawb'i  Rep.  page  347. 
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said  as  yet  unknown,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  to  the  common  nuisance  of  all  the  liege  subjects 
of  our  said  lord  the  king,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

♦[Commencement  of  indictment  as  ante,  2,3  on,  Sec.  being  Sun-  Indict- 

day,  with  force  and  arms  at,  &c.  in  the  parish  church  there  dur-  ™*™*  ** 
'*  ,  '  *  common 

ing  the  celebration  of  divine  service,  the  bench  of  one  A.  B.  gen-  law  for 
tleman,  there  being,  from  its  ancient  and  proper  place  unlawful-  ^^r  ata" 
lj,  and  unjustly  did  take  and  remove,  and  also  then  and  there,  church,  & 
with  force  and  arms  unlawfully,  unjustly,  and  irreverently,  did  tjJ*  cur^ 
disturb  and  hinder  one  £.  F.,  clerk,  then  being  curate  of  the  whilst 
parish  church  aforesaid,  and  in  the  execution  of  his  office,  and  in  vine  ser- 
the  reading  of  divine  service,  in  contempt  of  the  laws  of  this  *'**•  W) 
realm,  to  the  evil  example  of  all  others  in  the  like  case  offending,    L       -" 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 


(4)  See  the  precedent,  Trero.  P.  C.  339. 


[*35]  ^CHAPTER  III. 


INDICTMENTS,  e^c.  for  offences  against  mo 

RALITY  AND  DECENCY. 


For  dig-         MIDDLESEX.     The  jurors  for  our  lord  the  king  upon  their 

ging  up      oath  present,  that  C.  D.  late  of,  &c.  on,  Sec.  with  force  and  arms, 

and  carry" 

ingawaya&x-  at, /&c.  aforesaid,  the  church-yard  of  and  belonging  to  the 

dead  body  parisn  church  of  the  same  parish  there  situate,  unlawfully,  volun- 
church       tarily,  and  wilfully  did  break  and  enter,  and  the  grave  there,  in 
yard-  (a)  wnicl)  one  A.  B.  deceased  had  lately  before  then  been  interred  and 
then  was,  with  force  and  arms  unlawfully,  voluntarily,  wilfully,  and 
indecently  did  dig  open,  and  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  with  force  and  arms  at  the  parish  aforesaid,  in 
the  county  aforesaid,   the  body  of  her,  the  said  A.  B.  out  of  the 
grave  aforesaid,  unlawfully,  voluntarily,  wilfully,  and  indecently, 
did  take   and  carry  away,  to  the  great  indecency  of  Christian 
burial,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 
For  keep-       *That  C.  D.  late  of,  8cc.  on,  &c.  and  on  divers  other  days  and 

ing  a  baw-  •times  between  that  day  and  the  day  of  taking  this  inqusition,  with 
dy  house 

[*38" 

[#39]     . 

(a)  See  form  Cro.  C-  C-  8  Ed.  to  prevent  a  burial,  2  T- R.  734.  and 
108.  This  is  indictable  as  a  misde-  next  precedent,  and  it  is  a  misde- 
meanour at  common  law,  2  T.  R.  meanour  to  arrest  a  dead  body  and 
733*  Leach.  C-  L.  4  Ed.  497-  S.  thereby  prevent  a  burial  in  due  time, 
C.  2  East.  P«  C  652.  2  Bla.  C  4  East.  465.  See  how  the  duty  to 
429.  4  Bla.  C-  236.  1  Hale,  515.  bury  dead  bodies  cast  on  shore  is 
As  to  t^e  right  and  duty  to  bury,  enforced  by  48  Geo.  III.  c  75*  If 
Com.  Dig*  Cemetery,  B>  Wilies,  the  shroud,  coffin,  &c  be  stolen,  an 
538,  where  an  information  was  indictment  for  the  felony  is  sustain  - 
granted  by  K.  B.  against  a  rector  able,  2  East.  P.  C  652.  1  Hale, 
for  not  burying  a  poor  parishioner*  515.  4  Bla-  C-  236. 
An  indictment  lies  for  a  conspiracy 


^ 
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force  and  arms,  at,  &c.  aforesaid,  a  certain  6ommon  bawdy  house,  (c)  or  <*tor 
•unlawfully  and  wickedly  did  keep  and  maintain  ;  and  in  the  said  house.  (6) 

[*40] 
(6)  This  is  the  common  printed  bles  to  prosecute,  and  who  on  their 
form  used  in  Middlesex,  see  other  pu-suing  the  offenders  to  conviction, 
forms  in  Cro.  C-  C  8  Ed.  302,  Burn,  shall  have  all  reasonable  expences 
J*  Lewdness.  2  Burr.  1233.  held  paid,  and  the  said  inhabitants  re* 
flood  West.  237.  323-  325.  326.  338.  ceive  ten  pounds  each  as  a  reward 
355.  It  is  not  necessary  to  state  from  the  overseers  of  the  poor.  And 
particulars  as  the  names  of  those  on  the  constables  entering  into  a  re- 
who  frequented  the  house,  2  Burr,  cognizance  to  prosecute,  the  persons 
1232.  IT- R.  752.  754.  But  evi-  accused  may  be  bound  over  to  ap- 
dence  of  particular  instances  of  ii-  pear  at  the  quarter  sessions  or  as- 
licit  intercourse  may  be  given  under  sizes.  A  constable  neglecting  his 
the  general  charge,  2  A  tic.  339.  it  is  duty  forfeits  twenty  pounds.  Any 
not  however  necessary  to  prove  who  person  managing  a  house  oi  ill-fame 
frequents  the  house,  for  that  may  be  shall  be  taken  to  be  the  keeper 
impossible*  and  if  any  unknown  per-  thereof.  Evidence  on  trial  may  be 
sons  are  proved  to  be  there,  bchav-  given  by  persons  though  they  inha- 
ing  disorderly,  it  is  sufficient  to  sup-  bit  the  same  parish,  or  have  entered 
port  the  indictment  1  T*  R.  754.*  into  a  recognizance  at  the  coin- 
Any  number  of  persons  may  be  in-  men<*ement  of  the  action,  and  no 
eluded  in  the  same  indictment  for  indictment  shall  be  removed  by  cer- 
keeping  different  disorderly  houses,  tior:  j-i. 

stating  that  they  "  severally"  kept*  In  2  Lord  Raymond*  1197.  and  1 
&c.  2  Hale,  173,  4.  8  East.  47.  Salk.  382.  it  was  held  that  no  indict- 
As  to  this  offence  in  general.  Bac-  ment  would  lie  for  being  a  common 
Ab-  Nuisances,  A.  Hawk,  b*  1.  c  bawd,  though  unquestion'  bly  it 
74.  Burn.  J.  tit.  Lewdness.  Wil-  would  tor  keeping  a  disorderly 
liams  J.  Bawdy-houses*  Pick.  J.  house,  and  that  a  bare  solicitation  of 
Lewdness.  4  Bla.  Com.  64,  65.  n.  chastity  is  not  indictable.  In  the 
12*  25  Geo.  II*  c.  36.  s*  5.  s.  9-  same  case  it  was  also  resolved  that 
Keeping  a  house  of  ill-fame  and  en-  if  a  person  be  only  a  lodger  and 
couraging  suspicious  or  disorderly  make  use  of  her  room  for  disorderly 
persons  to  report  thither  is  an  offence  purposes,  she  would  be  guilty  of 
punishable  at  common  law  with  fine  keeping  a  bawdy  house  as  much  as 
and  imprisonment  or  other  infamous  if  she  were  the  proprietor  of  the 
punishment  in  the  discretion  of  the  whole  house.  In  1  Salk.  384.  it  was 
court,  usually  imprisonment  in  case  decided  that  a  wife  as  well  as  a 
of  a  married  woman,  and  the  offen-  husband  may  be  indicted  for  keeping 
ders  may  be  prosecuted  by  info  ma-  a  disorderly  house  because  the 
tion  or  indictment.  Hawk*  b*  1>  c>  charge  does  not  respect  the  owner* 
74.  K.  T.  Hardw.  278.  The  sta-  ship  but  the  criminal  management  of 
tute  of  25  Geo.  II.  c-  36.  provides  the  house.  The  indictment  is  re- 
that  unliccnced  places  of  public  en-  movable  at  instance  of  prosecutor 
tertainment  shall  be  considered  as  but  not  of  defendant,  5  T.  R.  626. 
disorderly  places,  and  punished  as  As  to  open  fornication,  see  prece- 
the  law  directs,  and  for  the  encou-  dent,  West.  339.  1  Bla.  R.  439. 
ragement  of  prosecutions  against  Hawk.  b.  2.  c  61.  s-  4.  Wood's 
the  keepers  of  houses  of  ill-fame,  Inst.  b.  3-  c  3. 
enacts  that  any  two  inhabitants  of  a  (c)  Semble,  it  is  necessary  to 
parish  paying'  scot  and  bearing  lot,  state  the  local  situation,  and  there- 
on entering  into  a  recognizance  to  fore  it  may  be  prudent  here  to  say 
give  evidence,  may  compel  consta-  "  situate*"  &£•  1  T.  R.  754* 


•  Pemurrlvairia.  The  defendant  wu  charged  with  keeping  a  disorderly  house,  and  after 
a  witneaa  for  the  prosecution  had  proved  several  facts  tending  to  show  the  offence  to  have 
been  committed ;  h  was  held,  that  it  was  illegal  to  ask  the  witness,  *'  Whether  the  house  was 
not  matter  of  gencml  complaint  by  the  neif^ibooj*M  disturbing  tbem.n  ^Commonwealth  r. 
Stewart,  Sergeant  fie  Rawle's  Reports,  342. 
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house,  for  filthy  lucre  and  gab,  divers  evil-disposed  persons,  as 
well  men  as  women,  and  whores,  on  the  days  and  times  aforesaid, 
as  well  in  the  night  as  in  the  day,  there  unlawfully  and  wickedly 
did  receive  and  entertain,  and  in  which  said  house,  the  said  evil- 
disposed  persons  and  whdres,  by  the  consent  and  procurement  of 
the  said  C.  D.  on  the  days  and  times  aforesaid,  there  did  commit 
whoredom  and  fornication,  whereby  divers  unlawful  assemblies, 
riots,  routs,  affrays,  disturbances,  and  violations  of  the  peace  of 
our  said  lord  the  king,  and  dreadful  filthy  and  lewd  offences  in  the 
same  house,  on  the  days  and  times  aforesaid,  as  well  in  the  night 
as  in  the  day,  were  there  committed  and  perpetrated,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king,  in  manifest  destruction,  ruination,  and  subversion  of 
^  youth,  and  other  people  in  their  manners,  conversation,  estate,  and- 
Second  obedience,  and  against  the  peace,  fee.  And  the  jurors  aforesaid, 
eoant  for    UDOn  |nejr  Q||tn  afore8aid,  do  further  present,  that  the  said  C.  D. 

disorderly  on,  &c.  aforesaid,  and  on  the  other  days  and  times  aforesaid,  with 
ouse.  force  and  arms  at,  Sec.  aforesaid,  a  certain  eommon,  ill-governed, 
and  disorderly  house,  unlawfully  and  wickedly  did  keep  and  main- 
tain, and  in  the  said  house,  for  filthy  lucre  and  gain,  certain  evil- 
disposed  persons,  as  well  men  as  women,  of  evil  name,  fame,  and 
conversation,  to  frequent  and  come  together  on  the  days  and  times 
aforesaid,  there  unlawfully  and  wickedly  did  cause  and  procure, 
and  the  said  persons  in  the  said  house  at  unlawful  times,  as  well 
in  the  night  as  in  the  day,  on  the  days  and  times  aforesaid,  there  to 
be  and  remain  drinking,  tippling,  cursing,  swearing,  quarrelling, 
and  otherwise  misbehaving  themselves,  unlawfully  and  wickedly 
did  permit  and  suffer,  See.     [Conclusion  as  in  first  count  J] 

The  like        [Commencement  of  indictment  as  ante  2.]     That  A.  H.  late 

for  keep-    ^   ^c.  on?  &c   an(j  OQ  divers  other  days  and  times,  between 

mg  a  dig-  ... 

orderly      that  day  and  the  day  of  the  taking  of  this  inquisition,  with  force  and 

house.  (</)  arms  atj  &c#  ^j  keCp  aDCj  maintain  and  vet  doth  keep  and  main- 
tain a  certain  common,  ill-governed,  and  disorderly  house,  and  in 
the  said  house,  for  his  own  lucre  and  gain,  certain  persons  as  well 
men  as  women,  of  evil  name  and  fame,  and  of  dishonest  conver- 
sation, to  frequent  and  come  together,  then,  and  on  the  said  other 


(d)  See  form  Cro*  C  C  8  Ed.    1233.  and  notes  to  the  last  prece- 
302.  and  Burn.  J.  Lewdness*  2  Burr.    dent. 
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<fays  and  times,  there  unlawfully  and  wilfully  did  cause  and  pro- 
cure, and  the  said  men  and  women  in  the  said  house,  at  unlawful 
times,  as  well  in  the  night  as  in  the  day,  then,  and  on  the  said 
other  days  and  "times  there  to  he  and  remain,  drinking,  tipling,  [*41] 
whoring,  and  misbehaving  themselves,  unlawfully,  and  wilfully 
did  permit,  and  yet  doth  permit,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king,  there 
inhabiting,  residing,  and  passing,  to  the  evil  example,  &c.  and 
also  against  the  peace,  &c.(l) 

[Commencement  of  indictment  as  ante  2.]  That  John  Crunden,  For  bath* 
the  younger,  late  of  Brighton  in  the  county  of  Sussex,  tailor,  J?*  Pub" 
being  a  person  of  a  wicked,  depraved,  and  abandoned  mind  and  public 
disposition,  and  wholly  lost  to  a  due  sense  of  decency  and  mo-  w;(rla£-. 
rality,  and  intending  as  much  as  in  him  lay  to  vitiate  and  corrupt  tationa. 
the  morals  of  his  Majesty's  liege  subjects  on,  &c.  with  force  and  '•'' 
arms  at,  fee.  aforesaid,  unlawfully,  wickedly,  deliberately,  and  wil- 
fully, did  expose  and  exhibit  himself  naked,  and  in  an  indecent 
posture  and  situation  near  to,  and  in*  front  of  divers  houses  of  the 
liege  subjects  of  our  said  lord  the  king,  situate  at,  &c.  aforesaid, 
and  also  near  to  a  certain,  public,  and  common,  king's  highway, 
there  and  also  in  the  presence  of  divers  liege  subjects  of  our  said 
lord  the  king,  both  male  and  female,  with  intent  to  vitiate  and  cor- 
rupt the  morals  of  his  Majesty's  liege  subjects,  to  the  great  scan- 
dal and  subversion  of  decency,  religion,  and  good  order,  to  the 
great  corruption  of  the  morals  and  manners  of  his  majesty's  liege 
subjects,  to  the  evil  example,  &c.  and  against  the  peace,  &c.  And  Second, 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, count# 
that  the  said  John  Crunden,  being  a  person  of  such  wicked,  de- 
praved, and  abandoned  mind  and  disposition,  as  aforesaid,  and  in- 
tending, as  aforesaid,  afterwards,  to  wit,  8tc.  aforesaid,  with  force. 


(1)    [Pennsylvania.      An  indict-  be  and  remain,    drinking,  tipling-, 

jnent  was  held  good  which  charged  and  misbehaving  themselves,  to  the 

the  defendant  with  "  keeping  a  dis-  great  damage  and  common  nuisance 

orderly  and  ill  governed  house,  and  of  all  the  liege  citizens  of  the  com- 

unlawfully  causing   and  procuring  monwealth,  there  inhabiting,  resi* 

for  his  own  lucre  and  gain,  certain  ding,  and  passing,  to  the  evil  exam* 

persons,  as  well  men  as  women,  of  pie,  &c     1  Sergeant  and  Rawle's 

evil  name  and  fame,  and  of  dishonest  Rep*  342*] 

conversation,  to  frequent  and  come        (f  YSee  the  case  2  Campb  89.  1 

together  in  his  said  house  at  unlaw-  Sid*  168.    1  Keb.  620*     1  Seas.  C 

ful  times,  as  well  in  the  night  as  in  231*    2  Stra*  790. 
the  day,  permitting  them  there  to 

Vol.  II.  C 
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and  arms,  at,  Sec.  aforesaid,  unlawfully,  wickedly,  deliberately,  and 
wilfully  did  expose  himself  naked,  to  divers  of  his  said  Majesty's 
liege  subjects,  to  the  great  scandal  and  subversion  of  religion  and 
good  order,  to  the  great  corruption  of  the  morals  and  manners  of 
his  majesty's  liege  subjects,  to  the  evil  example  of,  fee*  against 
the 'peace  of,  Sec. 
For  inde-       That  James  Bennett,  late  of,  &c.  being  a  person  of  most  wicked* 
centlyex-  jCW(j,  lascivious,  depraved,   and  abandoned  mind  and  disposition, 
Tate  parts  and  wholly  lost  to  all  sense  of  decency,  morality,  and  religion,  and 
v^ew.  i"L   intending  as  much  as  in  him  lay,  to  vitiate  and  corrupt  the  mo- 
rals of  his  majesty's  liege  subjects,  and  to  stir  up  and  excite  in 
[*42]     their  minds  filthy,  lewd,  and  unchaste  desires  and  inclinations,  *  on, 
&c.  with  force  and  arms  at,  &c.  unlawfully,  wickedly,  deliberately, 
and  wilfully,  did  expose  and  exhibit  his  private  parts,  in  a  most 
indecent  posture,  situation,  and  practice,  to  divers  of  the  liege 
subjects  both  male  and  female  of  our  said  lord  the  king,  with  in- 
tent to  vitiate  and  corrupt  the  morals  of  his  majesty's  liege  sub- 
jects, and  to  stir  up  and  excite  in  their  minds,  filthy,  lewd,  and 
unchaste  desires  and  inclinations,  to  the  great  scandal  and  subver- 
sion of  religion  and,  good  order,  to  the  great  corruption  of  the 
morals  and  manners  of  his  majesty's  liege  subjects,  to  the  evil 
Second      example  of,-  fee.  and  against  the  peace,  &c.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  James  Bennett,  being  a  person  of  such  wicked,  depraved, 
and  abandoned  mind,  and  disposition  as  aforesaid,  and  intending 
as  aforesaid,  afterwards,  to  wit,  on,  Sec.  aforesaid  with  force  and 
arms,  at,  Sec.  aforesaid,  unlawfully,  wickedly,  deliberately,  and 
wilfully  did  expose  and  exhibit  himself  naked,  to  divers  of  his  said 
majesty's  liege  subjects,  both  male  and  female,  &c.    [Conclusion 
as  in  first  count.] 
•Against  a       That  Edward  Rich,  late  of.  Sec.  bookseller,  being  a  person  of 
publisher  a  widrcd  and  depraved  mind  and  disposition,  and  most  unlawfully, 
obscene     wickedly,  and  impiously  devising,  contriving,  and  intending  to 
prints*  (A)  vitiate  and  corrupt  the  morals  of  all  the  subjects  of  our  said  pre- 
sent sovereign  lord  the  king,  and  to  debauch,  poison,  and  infect 
the  minds  of  all  the  youth  of  this  kingdom,  and  to  bring  them 
into  a  state  of  wickedness,  lewdness,  debauchery,  and  brutality, 


(g)  The  defendant  was  convict-       (A)  The  defendant  was  convicted 
ed.  and  imprisoned* 
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on,  &c«  with  force  and  arms,  at,  &c.  did  unlawfully,  wickedly, 
and  impiously  publish,  and  cause  .and  procure  to  be  published,  a 
certain  wicked,  nasty,  filthy,  bawdy,  and  obscene  libel,  entitled, 
"  The  Frisky  Songster,"  in  which  said  libel  are  contained  amongst 
other  things  divers  wicked,  false,  feigned,  lewd,  impious,  impure, 
gross,  bawdy,  and  obscene  matters,  that  is  to  say,  in  one  part 
thereof,  according  to  the  tenor  following,  viz.  [here  state  the 
voords^]  and  in  another  part  thereof,  (i)  according  to  the  tenor 
following,  viz.  [here  state  the  words.]  To  the  high  displeasure  of 
Almighty  God,  to  the  scandal  and  reproach  of  the  Christian  re- 
ligion, in  contempt  of  our  said  present  sovereign  lord  the  king, 
and  his  laws,  and  to  the  great  offence  of  all  civil  governments,  to 
the  evil  and  pernicious  example  of  all  others  in  the  like  case  of- 
fending, and  against  the  peace  of  our  said  lord  the  king,  his  , 
crown,  and  dignity.  Jlnd  the  jurors,  &c.  do  further  present  *that  Second 
the  said  ■  being  such  a  person,  as  aforesaid,  and  most  unlaw-  [#431 
fully,  wickedly,  and  impiously  devising,  contriving,  and  intending, 
as  aforesaid,  the  sooner  to  accomplish,  perfect,  and  bring  to  effect 
his  said  most  unlawful  and  wicked  purposes,  afterwards,  to  wit,  on, 
&c.  with  force  and  arms,  at,  Sec.  aforesaid,  a  certain  other  wicked, 
nasty,  filthy,  bawdy,  and  obscene  libel,  entitled,  w  The  Frisky 
Songster,"  did  unlawfully,  wickedly,  and  impiously  sell  and  pub- 
lish, and  did  cause  and  procure  to  be  sold  and  published,  in  which 
said  libel  last  abovementioned,  are  contained  amongst  other  things, 
divers  wicked,  false,  feigned,  impious,  impure,  bawdy,  and  obscene 
matters,  wherein  are  represented  the  most  gross  and  filthy  scenes 
of  lewdness  and  obscenity,  and  in  terms  and  expressions  not  fit  or 
proper  to  be  named  or  mentioned  in  any  language,  or  in  any  court 
of  justice,  and  most  manifestly  tending  to  scandalize  and  debase 
human  nature,  and  to  destroy  and  totally  to  deface  all  those  funda- 
mental principles  and  notions  of  modesty,  decency,  and  virtue, 
which  are  so  proper  and  necessary  to  be  kept  up  and  preserved  in 
all  civil  societies ;  by  the  publishing  of  which  said  libel  last  above- 
mentioned,  he  the  said  defendant  hath  most  unlawfully,  wickedly, 
and  impiously  attempted,  and  as  much  as  in  him  lay  endeavoured 
to  spoil  and  corrupt  the  morals  of  all  the  subjects  of  our  said 
present  sovereign  lord  the  king,  and  to  debauch,  poison,  and  infect 


(0  This  mode  of  stating  a  sepa-        (*)  Quere  if  this  count  be  sus* 
rate  part  is  necessary,  1  Campb.  352.    tainable* 
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Third 
count* 


[*44] 


Fifth 
count* 


the  minds  of  all  the  youth  of  this  kingdom,  and  to  bring  them  inta 
a  state  of  wickedness,  lewdness,  and  brutality,  t  to  the  high  dis- 
pleasure of  Almighty  God,  to  the  scandal  and  reproach  of  the 
Christian  religion ;  in  contempt  of  our  said  present  sovereign 
lord  the  king,  and  his  laws,  to  the  great  offence  of  all  civil  govern- 
ments, to  the  evil  and  pernicious  example  of  all  others,  in  the 
like  case  offending,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  —  being  such 
person  as  aforesaid,  most  unlawfully,  wickedly,  and  impiously  de- 
vising, contriving,  and  intending  as  aforesaid,  and  the  sooner  to 
accomplish,  perfect,  and  bring  to  effect  his  said  most  unlawful 
and  wicked  purposes,  afterwards,  that  is  to  say,  upon,  &c.  with 
force  and  arms,  at,  &c.  did  unlawfully,  wickedly,  and  impiously 
sell  and  publish,  and  cause  and  procure  to  be  sold  and  published, 
a  certain  other  wicked,  nasty,  filthy,  bawdy,  and  obscene  libel, 
entitled  t  "  The  Voluptuarian  Museum,"  in  which  said  last-men- 
tioned libel  are  contained  amongst  other  things  divers  wicked, 
false,  feigned,  lewd,  impious,  impure,  bawdy,  and  obscene  prints, 
representing  and  exhibiting  men  and  women  with  their  private 
parts  in  most  indecent  posture  and  attitudes,  and  representing 
men  and  women  in  the  act  of  carnal  copulation  in  various  attitudes 
•and  postures,  and  in  which  said  lastmentioned  libel  are  also  con- 
tained amongst  other  things  divers  wicked,  false,  feigned,  lewd, 
impious,  impure,  gross,  bawdy,  and  obscene  matters,  that  is  to 
say,  in  one  part  thereof,  according  to  the  tenor  following,  viz. 
[here  state  libellous  words']  and  in  another  part  of  the  said  last 
mentioned  libel,  according  to  the  tenor  following  [here  state  other 
libellous  matter]  to  the  high  displeasure,  &c.  [conclusion  as  in 
second  count  from  the  f»  There  was  a  fourth  count  for  another 
libel]  And  the  jurors,  &c.  that  the  said  defendant  being  such 
person  as  aforesaid,  and  most  unlawfully,  wickedly,  and  impious- 
ly devising,  contriving,  and  intending  as  aforesaid,  the  sooner  to 
accomplish,  perfect,  and  bring  to  effect  his  said  most  unlawful 
and  wicked  purposes,  afterwards,  to  wit,  on,  &c.  with  force  and 
arms  at,  &c.  a  certain  other  wicked,  nasty,  filthy,  bawdy,  and  ob- 
scene libel,  entitled,  "  The  Voluptuarian  Museum,"  did  unlaw- 
fully, wickedly,  and  impiously  publish  and  did  cause  and  procure 
to  be  published,  in  which  said  libel  last  abovementioned,are  moat 
unlawfully,  wickedly,  and  impudently  represented,  described,  and 
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exhibited  several  lewd,  gross,  nasty,  filthy,  and  obscene  figures  of 
men  and  women  as  well  in  the  act  of  carnal  copulation,  as  in  other 

jfc  most  lewd,  indecent,  and  unseemly  postures  and  attitudes,  not  fit 

or  proper  to  be  seen,  named,  or  mentioned  in  any  language  or  in 
any  nation  professing  the  Christian  religion;  to  the  high,  fee. 
[Conclude  as  in  second  count  from  the  t  ] 

[As  in  3d  count  to  the  f.J  "  Memoirs  of  a  Woman  of  Sixth 
Pleasure,"in  which  said  last-mentioned  libel  are  contained  amongst coun  * 
other  things,  divers,  wicked,  false,  feigned,  lewd,  impious,  impure, 
bawdy,  and  obscene  prints,  representing  and  exhibiting  men  and 
women,  with  their  private  parts  in  most  indecent  postures  am)  At- 
titudes, and  representing  and  exhibiting  men  and  women  in  the 
act  of  carnal  copulation  in  various  attitudes  and  postures*  And 
in  which  said  last-mentioned  libel  are  contained  amongst  other 
things,  divers  wicked,  false,  feigned,  lewd,  impious,  impure,  gopss, 
bawdy  and  obscene  matters,  that  is  to  say  in  one  part  thereof,  ac- 
cording to  the  tenor  following,  viz.  [here  state  libellous  matter^ 
and  conclude  as  in  second  count  from  the  f.  Two  other  counts 
like  2d  and  5  th  on  a  different  HbeL] 

That  Elizabeth  Powell,  late  of,  &c.  being  a  person  of  a  wicked  For  puh- 
and  depraved  mind  and  disposition,  and  most  unlawfully,  wicked-  J^^^11 
ly,  and  impiously  devising,  contriving,  and  intending  to  vitiate  libel  and 
and  corrupt  the  moral*  of  all  the  subjects  of  our  said  present  printer/) 

^  sovereign  *  lord  the  king ;  and  to  debauch,  poison,  and  infect  the    [*45] 

minds  of  all  the  youth  of  this  kingdom,  and  to  bring  them  into  a 
state  of  wickedness,  lewdness,  debauchery,  and  impiety,  on,  Sec. 
with  force  and  arms,  at,  8cc.  did  unlawfully,  wickedly,  and  im- 
piously publish  and  sell,  and  cause  and  .procure  to  be  published 
%nd  sold,  a  certain  wicked,  nasty,  filthy,  bawdy,  impious,  and  ob- 
scene libel,  entitled,  «  The  History  of  Don  B  *  *  V  in  which 
said  libel  are  contained  amongst  other  things,  divers  wicked,  false, 
feigned,  lewd,  impious,  impure,  gross,  bawdy,  and  obscene  mat- 
ters, that  is  to  say  in  one  part  thereof;  according  to  the  tenor  fol- 
lowing, viz.  [here  set  out  libel]  .  And  in  another  part  thereof,  (m) 
according  to  the  tenor  following,  viz.  [here  state  the  other  libellous 
part']  to  the  high  displeasure  of  Almighty  God,  to  the  scandal 
and  reproach  of  the  Christian  religion)  in  contempt  of  our  said 


(/)  Defendant  confessed  the  In*    eminent  crown  lawyer* 
dktment  which  was  settled  by  an       (m)  X  Camp.  352.  ante  43.  p.  I 
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Second 
count* 


Third 
count* 


[*46] 


lord  the  king,  and  his  laws,  and  to  the  great  offence  of  all  civil 
governments,  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity*  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  present  that  the  said  Elizabeth  Powell  be- 
ing such  person  as  aforesaid,  and  most  unlawfully,  wickedly,  and 
impiously  contriving,  and  intending  as  aforesaid,  the  sooner  to  ac- 
complish, perfect,  and  bring  to  effect  her  said  most  unlawful, 
wicked,  and  impious  purposes,  afterwards,  to  wit,  on,  Sec.  with 
force  and  arms,  at,  &c.  aforesaid,  a  certain  other  wicked,  nasty, 
filtfcy,  bawdy,  impious  and  obscene  libel,  did  unlawfully,  wickedly, 
and  impiously  publish  and  sell,  and  did  cause  and  procure  to  be 
published  and  sold,  in  which  said  libel  last  abovementioned  are 
contained  amongst  other  things  divers  wicked,  false,  feigned,  im- 
pious, impure,  bawdy  and  obscene  matters,  wherein  are  repre- 
sented the  most  gross  and  filthy  scenes  of  lewdness  and  .obscenity, 
and  in  terms  and  expressions  not  Jit  or  firofier  to  be  named  or  men- 
tioned in  any  language  or  in  any  court  of  justice,  and  most  mani- 
festly* tending  to  scandalize  and  debase  human  nature,  and  to  de- 
stroy and  totally  subvert  all  principles  and  notions  of  modesty, 
decency,  and  virtue,  which  are  so  proper  and  necessary  to  be  kept 
up  and  preserved  in  all  civil  societies,  by  the  publishing  of  which 
said  lastmentioned  libel,  she  the  said  Elizabeth  Powell  hath  most 
unlawfully,  wickedly,  and  impiously  attempted,  and  as  much  as  in 
her  lay,  endeavoured  to  spoil  and  corrupt  the  morals  of  all  the 
subjects  of  our  said  lord  the  king,  and  to  debauch,  poison,  and 
infect  the  minds  of  all  the  youth  of  the  United  kingdom,  and  to 
bring  them  into  a  state  of  wickedness  and  lewdness;  to  the  high, 
&c.  [Conclusion  as  first  count.']  And  *  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  present,  that  the  said  E.  P.  being 
such  person  as  aforesaid,  and  most  unlawfully,  wickedly,  and  im- 
piously devising,  contriving  and  intending  as  aforesaid,  and  the 
sooner  to  accomplish,  perfect,  and  bring  to  effect  her  said  most 
unlawful  and  wicked  purposes,  afterwards,  that  is  to  say,  on,  fee. 
aforesaid,  wkh  force  and  arms  at,  Sec.  aforesaid,  did  unlawfully, 
wickedly,  and  impiously  publish  and  sell,  and  cause  and  procure 
to  be  published  and  sold,  a  certain  other  wicked,  nasty,  filthy, 
bawdy,  impious  and  obscene  libel,  entitled' u  The  History  of  Don 
B  *  *  *,"  in  which  said  last-mentioned  libel  are  contained  amongst 
other  things  divers  wicked,  false,  feigned,  lewd,  impious,  impure, 
unnatural;  bawdy,  and  obscene  prints,  representing  and  exhibiting 
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men  and  women  with  their  private  parts,  in  most  indecent  pos- 
tures and  attitudes,  and  representing  and  exhibiting  men  and  wo- 
men in  the  act  of  carnal  copulation,  in  various  attitudes  and  pos- 
tures, and  also  representing  and  exhibiting  men  in  the  act  of  com- 
mitting the  detestable  crime  of  sodomy.  [Conclusion  as  in  first 
count.']  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  fur-  Fourth 
ther  present,  that  the  said  Elizabeth  Powell,  being  such  person  as  count* 
aforesaid,  and  most  unlawfully,  wickedly,  and  impiously  contriv- 
ing, and  intending  as  aforesaid,  afterwards,  to  wit,  on,  Jkc.  with 
force  and  arms  at,  fee.  aforesaid,  a  certain  other  wicked,  nasty, 
filthy,  bawdy,  impious,  and  obscene  libel,  did  unlawfully,  wicked- 
ly, and  impiously  sell  and  cause  and  procure  to  be  sold,  in  which 
last  mentioned  libel  are  contained  amongst  other  things,  divers 
wicked,  false,  feigned,  lewd,  impious,  impure,  gross,  bawdy,  and 
obscene  matters,  in  substance  and  to  the  effect  following,  that  is 
to  say,  [here  set  out  the  libel.]  To  the  great  displeasure  of  Al- 
mighty God,  &c« 

That  6.  A.  late  of  London,  bookseller,  being  a  scandalous  and  For  expo.  v 

evil  disposed  person,  and  devising,  contriving,  and  intending  the  suj£  to  . 
morals  as  well  of  youth,  as  of  divers  other  liege  subjects  of  our  scene 
said  lord  the  king,  to  debauch  and  corrupt,  and  to  raise  and  create  pnnt'  ^ 
in  their  minds  inordinate  and  lustful  desires,  and  the  clergy  of  this 
kingdom  to  bring  into  great  contempt,  hatred,  scandal,  infamy,  and 
disgrace,  on,  Sec.  in  a  certain  open  and  public  shop  of  him  the  said 
G.  A.  there  situate,  unlawfully,  wickedly,  maliciously,  and  scanda- 
lously did  sell  and  utter  to  one  I.  A.  a  liege  subject  of  our  said 
lord  the  king,  a  certain  lewd,  wicked,  scandalous,  infamous,  and 
obscene  print  on  paper,  intituled,  "  The  parson  receiving  tythes 
*  in  kind,"  representing  a  man  in  the  habit  of  a  clergyman  in  an  [*47] 
obscene,  impudent,  and  indecent  posture  with  a  woman,  and  which 
said  lewd,  wicked,  scandalous,  infamous,  and  obscene  print  on 
paper,  is  contained  in  a  certain  printed  pamphlet  then  and  there 
uttered  and  sold  by  him  the  said  G.  A.  to  the  said  I.  A.,  intituled, 
"  The  Covent  Garden  Magazine  or  Amorous  Repository,  calcu- 
lated solely  for  the  entertainment  of  the  polite  world,  for  April, 
1773,"  to  the  manifest  corruption  and  subversion  of  youth  and 


(n)  See  form  Cro.  C-  C  8  Ed*  as  a  libel  by  information  or  incjict- 
260.  Cro.  C  A.  484.  This  is  an  ment,  2  Stra*  789.  1  Bam.  K.  B* 
«ffence  at  common  law,  punishable   29. 
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other  liege  subjects  of  our  said  lord  the  king,  in  their  manner* 
and  conversation,  to  the  great  scandal,  infamy,  and  disgrace  of  all 
the  clergy  of  this  kingdom,  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  evil,  fee.  and  against  the  peace,  Sec. 
Against       'That  J.  H.  late  of,  &c.  being  a  person  of  a  wicked  and  deprav- 

Drietoi^of  c<*  ™n^  an(*  disposition,  and  not  regarding  the  common  duties  of 
the  Meu-  morality  and  decency,  but  contriving  and  wickedly  intending,  as 

GaUervfbr  **r  as  *n  *"m  ^'  t0  debauch  anc*  corrupt  the  morals  as  well  of 
keeping  a  youth  as  of  divers  other  liege  subjects  of  our  said  lord  the  king; 
the  pur-     anc* to  ra*sc  an<*  create  in  their  minds  inordinate  and  lustful  de- 
pose of  ex-  sires,  on,  &c.  &c.  and  from  thence  until  the  day  of  taking  this  in- 
indecent     quisition,  with  force  and  arms  at,  Sec.  aforesaid,  unlawfully,  wick- 
er*8, ,     edly,  and  scandalously  did  keep  and  maintain  a  certain  room  in 
**       J     and  parcel  of  a  certain  house  there  situate,  for  the  purpose  of  ex- 
hibiting and  exposing  to  the  sight  and  view  of  any  person  or  per- 
sons Milling  and  desirous  of  seeing  the  same,  and  paying  for  their 
admission  into  the  said  room,  divers  lewd,  wicked,  scandalous, 
infamous,  bawdy,  and  obscene  prints ;  and  in  the  said  room,  on 
the  said,  &c.  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  taking  this  inquisition,  with  force  and  arms  at,  See. 
aforesaid,  unlawfully,  wickedly,  and  scandalously  for  lucre  and 
gain,  did  exhibit  and  expose  the  said  prints,  and  cause  the  same 
to  be  exhibited  and  exposed  to  the  sight  and  view  of  divers  and 
very  many  liege  subjects  of  our  said  lord  the  king,  in  contempt 
of  our  said  lord  the  king  and  his  laws,  in  violation  of  common 
decency  and  morality,  to  the  great  corruption  of  youth  and  in- 
crease of  lewdness,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
Second      said  lord  the  king,  his  crown  and  dignity.    And  the  jurors  afore- 

exhibiting  ******  °Pon  tnc*r  oatn  aforesaid,  do  further  present,  that  the  said 
the  prints  James  Hitchcock,  being  a  person  of  a  wicked  and  depraved  mind 
^  and  disposition,  and  not  regarding  the  common  duties  of  morality 

and  decency,  but  contriving  and  wickedly  intending  as  aforesaid, 
on  the  said,  &c.  and  on  divers  other  days,  fee.  with  force  and 
arms  at,  &c.  aforesaid,  did  unlawfully,  wickedly,  and  scandalous- 
ly exhibit  and  publish,  and  cause  to  be  exhibited  and  published 
for  lucre  and  gain,  in  a  certain  room  in  and  parcel  of  a  certain 
house  there  situate,  to  and  in  the  view  of  divers  and  very  many 
iiege  subjects  of  our  said  lord  the  king,  divers  wicked,  scandal- 
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mis,  bawdy,  and  obscene  prints,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  in  violation  of  common  decency,  fee.  Sec.  [as 
in  the  first.] 

That  J.  K.  late  of,  fee.  not  having  the  fear  of  God  before  his  For  bug- 
eyes, nor  regarding  the  order  of  nature,  but  being  moved  and  J^L]*^. 
•seduced  by  the  instigation  of  the  devil,  on,  &c.  with  force  and  25  Hen. 
arms  at,  &c.  (fi)  in  and  upon  one  T.  L.  a  youth  (?)  about  the  age  ^ 
of  seventeen  years,  then  and  their  being)  feloniously  (r)  did  make    [*49] 
an  assault,  and  then  and  there  feloniously,  wickedly,  diabolically, 
and  against  the  order  of  nature,  had  a  venereal  affair  with  the  said 
T.  L.,  and  then  and  there  carnally  knew  the  said  T.  L.,  and  then 
and  there  feloniously,  wickedly,  and  diabolically,  and  against  the 
order  of  nature,  with  the  said  T.  L.  did  commit  and  perpetrate 
that  detestable  and  abominable  («)  crime  of  buggery,  (t)  (not  to 
be  named  among  Christians,)  to  the  great  displeasure  of  Almigh- 
ty God,  to  the  great  scandal,  of  all  human  kind,  against  the  form 
of  the  statute,  &c.  and  against  the  peace,  &c. 

That  R.  Wiseman,  late  of,  &c.  not  having  the  fear  of  God  be-  For  sodo- 
fore  his  eyes,  nor  regarding  the  order  of  nature,  but  being  mov-  "ly  in.ano 
ed  and  seduced  by  diabolical  instigation,  on,  Sec.  with  force  and  on  25  Hen. 
arms  at,  &c.  in  a  certain  room  in  the  work-house,  then  situate  in  Y*  *'  c'   ' 
the  parish  aforesaid,  in  and  upon  one  J.  M.,  Spinster,  then  a  vir- 
gin of  eleven  years,  in  the  peace  of  God  and  our  said  lord  the 
king  then  and  there  being,  did  violently  and  feloniously  make  an 
assault,  and  then  and  there  the  said  J.  M.,  in  theyroom  aforesaid, 
did  wickedly,  diabolically,  feloniously,  and  against  the  order  of 


(o)  This  indictment  observing  tbe  the  dwelling  house  of  one  — — , 

notes  is  similar  to  that  in  Co.  Ent  there." 

351.  b.  which  was  settled  on  great        (?)    In  Co.  Ent.  351.  b.  "  male 

advice,  1  East.  P.  C.  480.  see  also  child." 

other  precedents  Cro.  CC.  8  Ed.  6.         (r)  In  Co.  Ent.  351.  b.  the  word 

West.  80.     Cro.  C.  C.  7  Ed.  230.*-  feloniously  is  here  omitted. 
Cro.  C.  A.  17.    This  offence  is  fe-        0)  In  Co.  Ent.  351.  "  ab  hominan- 

lony  without  clergy  by  25  Hen.  VIII.  rfuw,"  meaning  "  inhuman,"  but  now 

c  6.    5  Eliz  c.  17.     3  and  4  W.  and  usually  called  abominable. 
M.  c.  9*  s.  2.    As  to  the  decisions        (t)  In  Co.  Ent.  351.  "  called  bug. 

see  1  East.  P.  C.  480.  437.      Bac.  gery."    This  word  is  material,  Fast. 

Ab.  Sodomy.    Hawk.  b.  1.  e.  4.    1  424.    3  Inst  59.    1  East.  P.  C  480. 
Hale,  669, 670.    Com.  Dig.  Justices        («)  See  this  form  Cro.  C.  C.  7th 

S.  4.  Ed.  330.   An  indictment  lies  for  this 

(/>)  In  Co.  Ent  351.  b.  it  is  stated  offence  on  this  statute  Fortes.  R.  91. 

to  have  been  committed  "  to  wit,  in  see  notes  to  last  precedent. 

Vol.  II.  D 
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nature,  carnally  know  and  a  venereal  affair  in  the  fundament  of 
the  said  J.  M.,  then  and  there  had,  and  her  the  said  J.  M.  then 
and  there  wickedly,  diabolically,  feloniously,  and  againt  the  order 
of  nature,  in  the  said  fundament  of  her  the  said  J.  M.  then  and 
there  did  carnally  know,  and  that  sodomitical,  detestable,  and 
abominable  sin  called  buggery,  (not  to  be  named  among  Chris- 
tians,) then  and  there  with  the  said  J.  M.  wickedly,  diabolically, 
feloniously,  and  against  the  order  of  nature,  committed  and  per- 
petrated, to  the  great  displeasure  of  Almighty  God,  and  disgrace 
of  all  human  kind,  against  the  peace,  &c.  and  also  against  the 
form,  &c. 

Indict-  That  D.  P.  late  of*  &c.  not  having  the  fear  of  God  before  his 

bestiality,  cyes,  nor  regarding  the  order  of  nature,  but  being  moved  and 
on  25  Hen.  seduced  by  the  instigation  of  the  devil,  on,  &c.  with  force  and 
(xj  arms  *at,  Sec.  in  a  certain  cowhouse  there,  with  a  certain  black 

[*50]  cow  then  and  there  being,  feloniously,  wickedly,  diabolically,  and 
against  the  order  of  nature,  had  a  certain  venereal  and  carnal  in- 
tercourse, and  then  and  there  feloniously,  wickedly,  diabolically, 
*  and  against  the  order  of  nature,  carnally  knew  the  said  cow,  and 
then  and  there  feloniously,  wickedly,  and  diabolically,  and  against 
the  order  of  nature,  with  the  said  cow,  (y)  did  commit  and  per- 
petrate that  detestable  and  abominable  crime  of  buggery,  (not  to 
be  named  among  Christians,)  to  the  great  displeasure  of  Al- 
mighty God,  to  the  great  scandal  of  all  human  kind,  against  the 
form  of  the  statute,  &c.  and  against  the  peace,  Sec. 

For  an  as-  That  A.  B.  late  of,  Sec.  not  having  the  fear  of  God  before  his 
boy  with  c)'cs>  ou.t  being  moved  and  seduced  by  the  instigation  of  the  deyU, 
an  intent    on>  &c.  with  force  and  arms  at,  &c.  aforesaid,  in  and  upon  one 

sodomy.  J*  H.  (a)  in  the  peace  of  God  and  our  said  lord  the  king,  then  and 
(?) 


(*)  See  forms  Cro.  C.  A.  17.  Cro.  1  East.  P.  C.  437,  8,  9.  480.)  it  may 

C.  C.  8th  ed.  86.  and  the  notes  to  then  be  advisable  to  indict  for  the 

precedent,  ante.  48,  9.  assault  as  above,  and  a  count  may 

(y  )  In  Cro.  C.  A.  17.  the  words  be  added  like  the  next  precedent. 
tf  with  the  said  cow,"  are  omitted.  (a)  The  precedents  in  Cro.  C.  C. 

(z)  See  forms  Cro.  C.  C.  7  Ed.  7  Ed.  167.  and  Starkie  387.  here  say 

167.    8  Ed.  61.  if  it  be  apprehended  "  an  infant  of  the  age  of  10  years," 

that  the  two  acts  to  complete  the  ca-  but  this  is  unnecessary,  and  see  Cro, 

pital  offence  cannot  be  proved  (see  C.  C.  8  Ed.  61. 
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there  being,  did  make  an  assault,  (6)  with  an  intent!!  that  most 
horrid,  detestable,  and  sodpmitical  crime,  (among  Christians  not 
to  be  named,)  called  buggery,  with  the  said  J.  H.  against  the  or- 
der of  nature,  then  and  there  feloniously,  wickedly,  and  devilish- 
ly to  commit  and  do,  to  the  great  displeasure  of  Almighty  God, 
to  the  great  damage  of  the  said  J.  H.,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity.  \_A  count  for  a 
common  assault  may  fie  addcd^\  (c) 

That  the  said  C.  D.  being  a  person  of  a  most  wicked,  lewd,  For  so- 
and  abandoned  mind  and  disposition,  and  wholly  lost  to  all  senae  perJoIf  ta 

of  decency,  morality*  and  religion,  and  devising  and  intending,  as P*"1*^ de- 
u       •    f      i        *      •  •  i  l  ,r^  fendant  to 

much  as  in  him  lay,  to  vitiate  and  corrupt  the  morals  of  the  said  commit 

A.  B.,  and  to  stir  up  and  excite  in  his  mind  filthy,  lewd,  and  un-  b,}gg*ry 
.  .....  witu  lum» 

chaste  desires  and  inclinations,  on  the  day  and  year  aforesaid,  at  (d) 

the  parish  aforesaid,  in  the  county  aforesaid,  did  wickedly  and 
Unlawfully  solicit  *and  incite,  and  endeavour  to  persuade  the  said  [*51] 
A.  B.  to  permit  and  suffer  him  the  said  CD.  then  and  there  fe- 
loniously and  wickedly  to  commit  and  do  that  detestable  and  abo- 
minable crime,  (among  Christians  not  to  be  named,)  called  bug- 
gery, with  the  said  A.  B.,  against  the  order  of  nature,  to  the 
great  displeasure  of  Almighty  God,  to  the  great  damage  of  the 
said  A.  B.,  and  against  the  peace,  kc.         . 

[That  A.  B.  late  of  the  same  city,  yeoman,  C.  D.  late  of  the  [Forexhi- 

same  city,  yeoman,  E.  F.  late  of  the  same  city,  yeoman,  G.  H. obscene" 

late  of  the  same  city,  yeoman,  I.  K.  late  of  the  same  city,  yeo-  painting  of 

man,  and  L.  M.  also  of  the  same  city,  yeoman,  being  evil  dis-  M  jn(je. 

posed  persons,  and  devising,  contriving,  and  intending  the  morals, cent  JP01* 

t  ure. } 
as  well  of  youth,  as  of  divers  other  citizens  of  the  Commonwealth, 

to  debauch  ind  corrupt,  and  to  raise  and  create  in  their  minds 

inordinate  and  lustful  desires,  on  the  first  day  of  March,  in  the 

year  one  thousand  eight  hundred  and  fifteen,  at  the  city  of  Phila- 


(£)  The  precedents  in  Cro.  C.  C.  ter  omitted  when  they  do  not  accord 

7  Ed.  167.    Starkie,  387.  here  state  with  the  facts. 

M  and  him  the  said  J."  H.  then  and  (c\  Note  to  Cro.  C.  C.  7  Ed,  167. 

there  did  beat,  wound,  and  ilHreat,  (a)  Framed  on  principle  of  case 

so  that  his  life  was  greatly  despair-  in  2  East.  5.  two  other  counts  were 

«d  of,"  but  these  words  are  not  in  added  for  exposing   private  parts, 

Cro.  C.  C.  S  Ed,  61,  and  seem  bet-  ante  41- 
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delphia,  aforesaid,  and  within  the  jurisdiction  of  this  court*  in  a 
certain  house  there  situate,  unlawfully,  wickedly,  and  scandal- 
ously did  exhibit  and  shew  for  money,  to  persons  to  the  inquest 
aforesaid  unknown,  a  certain  lewd,  wicked,  scandalous,  infam- 
ous, and  obscene  painting,  representing  a  man  in  an  obscene,  im- 
pudent, and  indecent  posture  with  a  woman,  to  the  manifest  cor* 
ruption  and  subversion  of  youth,  and  of  other  citizens  of  this  Com- 
monwealth, to  the  evil  example  of  all  othets  in  like  case  offendV 
ing,  and  against  the  peace  and  dignity  of  the  Commonwealth  of 
Pennsylvania.]  (1) 


[*52]  ^CHAPTER  IV, 


INDICTMENTS,  Wc.  FOR  OFFENCES  AGAINST  LAW 

OF  NATIONS. 


For  a  libel       [COMMENCEMENT  of  information  as  ante,  6,  and  then 
on  the      '  proceed  as  follows  :]  that  before,  and  at  the  times  of  the  print- 
then  cjiief  ing  and  publication  of  the  scandalous,  malicious,  and  defamatory 
France,      libels  and  libellous  matters  and  things  hereinafter  next  mentioned, 
Bona-        there  subsisted,  and  now  subsists  friendship  and  peace  between 
tending  to  our  sovereign  lord  the  king  and  the  French  republic,  and  the  sub- 
cpe*tf  ^js*  jects  of  our  said  lord  the  king,  and  the  citizens  of  the  said  re- 
tween  this  public,  and  that  before  and  at  those  times  citizen  Napoleon  Bo- 
and*^      napartc  was  and  is  yet  first  consul  of  the  said  French  republic, 
France.(a)  and  as  such  the  chief  magistrate  of  the  same,  to  wit,  at  the  parish 
of  Saint  Anne,  within  the  liberty  of  Westminster,  in  the  county 
of  Middlesex  ;  and  the  said  attorney  general  of  our  said  lord  the 
king,  further  giveth  the  court  here  to  understand  and  be  inform- 
ed, that  Jean  Peltier,  late  of  Westminster,  in  the  county  of  Mid- 


(1)  [This  indictment  was  found  in  (a)  Information  against   Peltier, 

the  Mayor's  court  of  the  city  of  Phil-  filed  Mich.  T.  43  Geo.  III.    The  li- 

adelphia,  and  removed  by  certiorari  bel  must  be  set  forth  in  the  foreign 

to  the  Supreme  court,  where  the  de-  language,  and  then  translated,  6  T. 

fendants  were  convicted.   A  motion  H.  162.  but  as  to  the  translation,  see 

for  arrest  of  judgment  was  made,  1  Saund.  342.  a.  note  2. 
and  the  verdict  was  affirmed.] 
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fUesex,  gentleman*  well  knowing  the  premises  aforesaid,  but  be- 
ing a  malicious  and  ill  disposed  person,  and  unlawfully  and  ma- 
lidously  devising  and  intending  to  traduce,  defame,  and  vilify  the 
said  Napoleon  Bonaparte,  and  to  bring  him  into  great  hatred  and 
contempt,  as  well  among  the  liege  subjects  of  our  said  lord  the 
king  as  among  the  citizens  of  the  said  republic,  and  to  excite  and 
provoke  the  citizens  of  the  said  republic,  by  force  *and  arms,  to  f  *53] 
deprive  the  said  Napoleon  Bonaparte  of  his  consular  office  and 
magistracy  in  the  said  republic,  and  to  kill  and  destroy  the  said 
N.  B. ;  and  also  unlawfully  and  maliciously  devising  as  much  as 
in  him  the  said  Jean  Peltier  lay,  to  interrupt,  disturb,  and  destroy 
the  friendship  and  peace  subsisting  between  our  said  lord  the 
king  and  his  subjects,  and  the  said  N.  B.,  the  French  republic, 
and  the  citizens  of  the  same  republic,  and  to  excite  animosity, 
jealousy,  and  hatred  in  the  said  N.  B.  against  our  said  lord  the 
king  and  his  subjects,  on,  Sec.  at,  8cc.  unlawfully  and  malicious- 
ly did  print  and  publish,  and  cause  and  procure  to  be  printed  and 
and  published,  a  most  scandalous  and  malicious  libel,  contain- 
ing therein,  among  other  things,  divers  scandalous  and  malicious 
matters  in  the  French  language,  of  and  concerning  the  said  N. 
B.  (that  is  to  say)  in  one  part  thereof  to  the  tenor  following,  to 
wit,  Quelle  templtes,  he. ;  [here  state  a  part  of  the  libellous  mai- 
ler in  French]  and  in  another  part  (6)  thereof  to  the  tenor  follow- 
ing, i.  e.  Deja  dans  sa  rage,  &c. ;  [here  another  fiart  of  the  lu 
bellous  matter  in  French  was  stated]  which  said  scandalous  and 
malicious  words  in  the  French  language  first  above  mentioned 
and  set  forth,  being  translated  into  the  English  language,  were 
and  are  of  the  same  signification  and  meaning  as  these  English 
words  following,  viz.  What  frightful  tempests  growl,  &c, ; 
[here  set  forth  the  translation]  and  which  said  scandalous  and 
malicious  words  in  the  French  language  last  above  mentioned 
and  set  forth,  being  translated  into  the  English  language,  were 
and  are  of  the  same  signification  and  meaning  as  these  English 
words  following,  that  is  to  say,  Already  in  his  insolent  rage 
the  despot,  (meaning  the  said  Bonaparte)  desires,  &c.  [here 
set  forth  the  translation  of  this  second  libellous  fiart]  to  the  great 


(6)  When  different  parts  of  a  li-    should  be  thus  described,  1  CainpV 

bel  nut  foil., -tiring  each  other  are  set    352. 
ou«  sa  v  ic  c'Jw^,  each  distinct  part 
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scandal,  disgrace,  and  danger  of  the  said  N.  B.,  to  the  great 
danger  of  creating  discord  between  our  said  lord  the  king  and  his 
subjects,  and  the  said  N.  B.,  the  French  republic,  and  the  oiti* 
zens  of  the  said  republic,  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  evil  example,  Sec.  and  against  the  peace,  fcc. 
Second  jfn(i  the  S9l\^  attorney  general  of  our  said  lord  the  king,  for  our 
said  lord  the  king,  further  giveth  the  court  here  to  understand* 
and  be  informed,  that  the  said  Jean  Peltier,  so  being  such  person 
as  aforesaid,  and  unlawfully  and  maliciously  devising  and  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on,  fcc.  at,  Sec.  aforesaid,  un- 
lawfully and  maliciously  did  print  and  publish,  and  cause  and  pro* 
cure  to  be  printed  and  published,  a  certain  other  scandalous  and 
[*54]  malicious  libel,  containing  *  the  rein,  among  other  things,  divers 
other  scandalous  and  malicious  matters  in  the  French  language, 
of  and  concerning  the  said  N.  B.,  in  the  form  of  an  address  to  the 
French  people,  according  to  the  tenor  following,  i.  e.  Citoyens,  la 
douceur  [here  state  a  different  part  of  the  libef\  which  said  scan- 
dalous and  malicious  words  in  the  French  language,  last  before 
mentioned  and  set  forth,  being  translated  into  the  English  lan- 
guage, were  and  are  of  the  same  signification  and  meaning  as- 
these  English  words  following,  that  is  to  say,  Citizens,  the  mild- 
ness of  character  and  probity  that  distinguish  you  among  all  na- 
tions occasion,  &c.  [here  set  forth  translation^  to  the  great  scan- 
dal, disgrace,  and  danger  of  the  said  N.  B.,  the  French  republic, 
und  the  citizens  of  the  said  republic,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  in  contempt  of  our  said  lord  the 
king,  and  his  laws,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity.  [There  were  three  other  counts 
stating  other  parts  of  the  libel  in  the  same  manner.^  (1) 

[Indict-  [That  A.  B.  late  of  the  city  of  Philadelphia,  in  the  said  district, 
th^Cireuit  surSeon»  De*n£  an  evil,  designing,  and  disorderly  person,  and  of 
Court  of  wicked  and  malicious  mind,  and  not  regarding  the  laws  of  the 
States l  e  sa^  United  States,  nor  fearing  the  penalties  therein  contained,  on 
Pennayl-  the  twenty-sixth  day  of  March,  in  the  year  of  our  Lord  one  thou- 
trict,  for    sana*  eight  hundred  and  ten,  at  the  city  aforesaid,  in  the  district 

offering       _______^ _„ __ ^__ — _^, 

violence  to  "~  .  " 

the  person  .  (l)  [j.  Peltier  was  convicted  on  ceedings  or  indictment,  but  because 

of  a  public  th'ls  indictment,  but  the  case  was  of  a  change  in  the  political  state  of 

nuniater. J  not  moved  after  his  conviction,  not  the  country.] 
because  of  any  defect  in  the  pro- 
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aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  in  and  upon  Andie  de  Dashcoff,  then  and  there  being  a 
public  minister,  to  wit,  the  charge  d'affaires  of  his  imperial  ma» 
jesty  the  emperor  ef  all  the  Russias,  near  the  said  United  States, 
then  and  there  being  in  the  peace  of  God,  and  of  the  said  United 
States,  in  a  dwelling  house  in  the  said  city  of  Philadelphia,  in  the 
said  district  of  Pennsylvania,  situate  then  and  there  being;  the 
said  dwelling  house  being  then  and  there  the  domicil  of  the  said 
Andie  de  Dashcoff,  then  and  there  being  a  public  minister  as 
aforesaid,  wilfully,  and  unlawfully,  did  make  an  assault.  And  that 
the  said  A.  B.  with  force  and  arms,  at  the  city  of  Philadelphia 
aforesaid,  in  the  district  aforesaid,  with  a  certain  pistol,  which  he 
the  said  A.  B.  in  his  right  hand  then  and  there  had  and  held,  and 
which  pistol  was  then  and  there  loaded  with  gunpowder  and  a 
leaden  bullet,  did  then  and  there  at  and  through  a  window  of  the 
said  dwelling  house,  into  a  room  of  the  said  dwelling  house,  wil- 
fully, and  unlawfully  shoot,  he  the  said  Andie  de  Dashcoff,  then 
and  there  being  a  public  minister,  as  aforesaid,  and  then  and 
there  being  in  the  said  room  of  the  said  dwelling  house,  and  then 
and  there  being  in  great  bodily  danger,  from  the  said  bullet,  so 
as  aforesaid,  by  the  said  A.  B.  then  and  there  shot  into  the  said. 
room  as  aforesaid.  And  other  wrongs  to  the  said  Andie  de  Dash- 
coff, then  and  there  being  a  public  minister  as  aforesaid,  did,  to 
his  great  damage,  in  violation  of.  the  law  of  nations,  against  the 
form  of  the  act  of  Congress,  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  said  United  States. 

And  the  grand  inquest  aforesaid,  inquiring  as  aforesaid,  upon 
their  respective  oaths  and  affirmations  aforesaid,  do  further  pre- 
sent, That  the  said  A.  B.  late  of  the  city  of  Philadelphia  afore- 
said, in  the  district  of  Pennsylvania  aforesaid,  surgeon,  being  an 
evil,  designing,  and  disorderly  person,  and  of  wicked  and  malici- 
ous mind,  and  not  regarding  the  laws  of  nations,  or  of  the  said 
United  States,  nor  fearing  the  pains  and  penalties  therein  con- 
tained, afterwards,  to  wit,  on  the  said  twenty-sixth  day  of  March,  _ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ten,  at 
the  city  of  Philadelphia  aforesaid,  in  the  district  of  Pennsylvania 
aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  did  infract  the  law  of  nations,  by  then  and  there  wilfully, 
and  unlawfully,  offering  violence  to  the  person  of  the  said  Andie 
de  Dashcoff,  then  and  there  being  a  public  minister,  to  wit,  the 
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charg6  d'affaires  of  his  imperial  majesty  the  emperor  of  all  the 
Russias,  near  the  said  United  Slates,  and  then  and  there  being  in 
the  peace  of  God  and  the  said  United  States.  And  that  the  said 
A.  B.  with  force  and  arms,  at  the  city  of  Philadelphia  aforesaid) 
in  the  district  aforesaid,  with  a  certain  pistol,  which  he  the  said 
A.  13.  in  his  right  hand  then  and  there  had  and  held,  and  which 
said  pistol  was  then  and  there  loaded  with  gunpowder  and  a  lead- 
en bullet,  then  and  there  through  a  window  of  a  dwelling  house, 
in  the  said  city  of  Philadelphia,  and  district  aforesaid,  situate  then 
and  there,  being  the  domicil  of  the  said  Andie  de  Dashcoff,  who 
was  then  and  there  public  minister  as  aforesaid,  into  a  room  of 
the  said  dwelling  house,  wilfully,  and  unlawfully  did  shoot ;  he 
the  said  Andie  de  Dashcoff,  then  and  there  being  a  public  minis* 
ter  as  aforesaid,  and  then  and  there  being  in  the  said  room  of  the 
said  dwelling  house,  and  then  and  there  being  in  great  personal 
danger  from  the  said  bullet  as  aforesaid,  by  the  said  A.  B.  shot 
into  the  said  room,  and  other  wrongs  to  the  said  Andie  de  Dash- 
coff,  then  and  there  did,  the  said  Andie  de  Dashcoff  being  then 
and  there  a  public  minister  as  aforesaid,  to  his  great  damage,  in- 
fracting the  law  of  nations,  and  against  the  form  of  the  act  of 
Congress  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  said  United  States.] 

For  a  libel      [Commencement  of  information  as  ante,  6.]    That  on,  &c.  and 
the  Rus^    before  there  was  and  yet  is  an  open  and  public  war  between  our 

vianam-     present  sovereign  lord  the  king  and  the  French  king,  and  also  on 

bassador 

of  having  the  same  day  and  year  last  mentioned,  there  was  and  yet  is  an 

sent  ad-  0pen  an(j  pUblic  war  between  our  present  sovereign  lord  the  king 
enemies  of  and  the  king  of  Spain,  and  that  on  the  same  day  and  year  and  b6- 
this  coun-  fore  hostilities  were  carried  on  by  our  said  sovereign  lord  the 
king  against  the  States  General  of  the  Untied  Provinces,  that  is 
to  say,  at  the  parish  of  Saint  Mary-le-Bow,  in  the  ward  of  Cheap, 
in  London  aforesaid.  And  the  said  attorney  general  of  our  said 
lord  the  king,  giveth  the  court  here  further  to  understand  and  be 
informed,  that  on,  8tc.  last  aforesaid,  and  before  there  was  and 


(c)  See  the  precedent  4  Wentw.  nations  and  ambassadors  in  general, 

410.  and  the  next  precedent* — for  see  4  Bla.  66  to  71.  Com.  Dig.  Am- 

breaking  safe  conduct,  see  West,  bassador* 
195.     As  to  offences  against  law  of 


hr 
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yet  is  a  strict  and  firm  friendship  between  our  said  present  sove- 
reign lord  the  king  and  her  imperial  majesty  the  empress  of  all 
the  Russias,  and  during  all  the  time  aforesaid,  there  was  and  yet 
is  a  mutual  intercourse  and  commerce  between  the  subjects  of 
our  said  present  sovereign  lord  the  king  and  the  subjects  of  her 
said  imperial  majesty,  in  the  exportation  out  of  this  kingdom  to 
the  dominions  of  her  imperial  majesty,  of  divers  productions  and 
\  manufactures}  from  the  dominions  of  our  said  present  sovereign 

lord  the  king  of  Great  Britain,  and  in  the  importation  into  this 
kingdom  from  the  dominions  of  her  said  imperial  majesty,  divers 
productions  and  manufactures  of  the  dominions  of  her  said  im- 
perial majesty,  for  the  use  of  the  navy  of  our  said  lord  the  pre- 

f  sent  king,  and  the  ships  of  *the  subjects  of  our  said  present  so-    [*££]] 

i 

vereign  lord  the  king  of  Great  Britain,  and  for  other  beneficial 
purposes :  and  that  his  excellency  John  Simolin,  a  subject  of  her 
said   imperial  majesty,  before  the  printing  and  publishing  the 
false,  scandalous,  infamous,  and  defamatory  libel  hereinafter  next 
mentioned,  had  been  sent  from  her  said  imperial  majesty  in  qua- 
lity of  her  said  imperial  majesty's  envoy  extraordinary  and  minis- 
ter plenipotentiary  to  our  said  present  sovereign  lord  the  king, 
to  preserve  and  cultivate  the  friendship  between  our  said  sove- 
reign lord  the  king  and  her  said  imperial  majesty,  and  to  main- 
tain the  said  mutual  intercourse  and  commerce  between  their 
subjects,  and  that  his  excellency  John  Simolin,  before  the  print- 
ing and  publishing  of  the  said  false,  scandalous,  infamous,  and 
defamatory  libel  hereinafter  next  mentioned,  to  wit,  on,  8cc.  was 
received  by  our  said  present  sovereign  lord  the  king,  in  quality 
of  envoy  extraordinary  and  minister  plenipotentiary  from  her  said 
imperial  majesty  to  our  said  present  sovereign  lord  the  king,  and 
from  thence,  until,  and  at  the  time  of  printing  and  publishing  of 
the  false,  scandalous,  infamous,  and  defamatory  libel  hereinafter 
next  mentioned,  resided,  and  still  doth  reside  within  this  king- 
dom, with  the  consent  of  our  said  present  sovereign  lord  the  king, 
in  quality  of  envoy  extraordinary  and  minister  plenipotentiary  from 
her  said  imperial  majesty  to  our  said  present  sovereign  lord  the 
king,  and  was  the  only  public  minister  during  that  time,  from  her 
said  imperial  majesty  to  our  said  present  sovereign  lord  the  king, 
resident  within  this  kingdom,  that  is  to  say,  at,  fee. ;  and  the  said 
attorney  general  of  our  said  lord  the  king  for  our  said  lord  the 
fcing,  further  giveth  the  court  here  further  to  understand  and  be 
Vol.  IL    *  E 
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informed,  that  before  the  printing  and  publishing  of  the  false* 
scandalous,  infamous,  and  defamatory  libel  hereinafter  next  men- 
tioned, that  is  to  say,  on,  &c.  and  in  the  morning  of  Thursday, 
&c.  in  the  same  year,  certain  false,  &c  reports  were  propagated 
of  intelligence  haying  been  given  by  his  said  excellency,  J.  S. 
during  his  residence  in  this  kingdom,  as  envoy  extraordinary  and 
minister  plenipotentiary  as  aforesaid,  to  the  said  enemies  of  our 
lord  the  king,  to  enable  them  the  better  to  conduct  themselves  in 
the  said  wars  in  -which  they  were  then  engaged  with  our  said  lord 
the  king,  that  is  to  say,  at,  fee. ;  and  the  said  attorney  general  of 
our  said  present  sovereign  lord  the  king  for  our  said  lord  the  king, 
giveth  the  court  here  further  to  understand  and  be  informed,  that 
John  Bew,  late  of  London,  printer,  being  a  person  of  a  wicked 
and  malicious  disposition,  and  disregarding  the  law  of  nations  and 
the  rights  and  privileges  of  public  ministers  of  foreign  princes 
and  states,  and  unlawfully  and  wickedly  and  maliciously  devising 
and  designing  to  traduce  and  vilify  the  reputation,  integrity,  and 
[*56]  honor  of  his  said  *excellency  J.  S.,  and  unjustly  and  wickedly  to 
insinuate  and  cause  it  to  be  believed  that  his  said  excellency  had 
disregarded  his  character  and  dignity  of  a  public  minister  from 
v  her  said  imperial  majesty  to  our  said  present  sovereign  lord  the 
king,  and  had  dishonourably  and  infamously  prostituted  the  same 
to  serve  the  enemies  of  our  said  present  sovereign  lord  the  king, 
and  to  confirm  as  far  as  in  him  the  said  J.  B.  lay,  the  said  false, 
Sec.  reports  propagated  concerning  his  said  excellency  as  afore-* 
said,  and  unjustly  and  wickedly  to  excite  and  create  unwarranta- 
ble and  injurious  jealousies  and  suspicions  of  the  conduct,  inte- 
grity, and  honor  of  his  said  excellency,  and  to  expose  him  to  con- 
tempt, and  most  maliciously  and  wickedly,  as  far  as  in  the  said 
J.  B.  lay,  to  interrupt  and  destroy  the  harmony  and  friendship 
which  happily  subsists  between  our  said  present  sovereign  lord 
the  king  and  her  said  imperial  majesty,  and  the  said  intercourse 
and  commerce  between  the  subjects  of  our  said  present  sovereign 
lord  the  king  and  the  subjects  of  her  said  imperial  majesty,  un- 
lawfully, wickedly,  and  maliciously,  during  the  time  of  the  said 
wars,  to  wit,  on,  &c.  with  force  and  arms,  at,  fee.  to  wit,  in  the 
parish  of,  Sec.  did  print  and  publish,  and  caused  and  procured  to 
be  printed  and  published,  a  certain  false,  &c.  libel,  intituled,  the 
General  Evening  Post,  (London)  from  Thursday,  January  18,  to 
Saturdayf  January  20,  1781,  No.  7317,  in  which  said  libel  of  and 
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concerning  his  said  excellency  J.  S.,  and  also  concerning  him  in 
his  character  of  such  public  minister  as  aforesaid,  from  her  said 
imperial  majesty  to  our  said  present  sovereign  lord  the  king,  re- 
specting the  said  false,  &c.  reports,  propagated  concerning  his 
said  excellency  as  aforesaid,  are  contained  among  other  things 
divers  false,  &c.  matter,  that  is  to  say,  in  one  part  thereof,  ac- 
cording to  the  tenor  following,  to  wit,  [here  set  out  HdeQ  to  the 
great  scandal,  injury,  and  disgrace  of  his  said  excellency  J.  S., 
to  the  great  reproach  and  ignominy  of  hi9  said  excellency,  in  his 
character  of  envoy  extraordinary  and  minister  plenipotentiary  as 
aforesaid,  in  violation  of  the  lair  of  nations,  and  of  the  protection 
and  security  which  public  ministers  of  foreign  princes  and  states 
ought  and  are  entitled  to  enjoy  in  this  kingdom,  in  contempt  of 
our  said  present  sovereign  lord  the  king  and  his  laws,  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  present  sovereign  lord  the  king, 
his  crown  and  dignity,  (1) 


*€5HAPTER  V.  [*6o] 

IJSTDICTMEJVTS,  life.   FOR  OFFEJYCES  AGJItfST  THE 
KIJVG,  GOVERWMEJStTt  JJVD  PUBLIC  OFFICERS. 

Preliminary  Observations  on  the  offence  of  High  Treason, 
Indictment,  Defence,  Evidence,  Judgment,  and  Punish- 
ment, (a) 

I.   AS  TO  THE  OFFESCE  OF  HIGH  TREASON,   SCe   1   East  P.  C. 

37  to  138,  4  Bla.  Com.  74,  to  93.  Com.  Dig.  Justices  K.  It  is 
principally  defined  and  regulated  by  the  stat.  25  Ed.  3  st.  5  c.  2. 
and  36  Geo.  III.  c.  7.  The  25th  Edw.  III.  st.  5.  c.  2.  declares 
it  to  be  high  treason  "  when  a  man  doth  compass  or  imagine  the 


MM* 


(1)  [In  the  London  Edition  this  jects  are  voluminous,  it  has  been 

indictment  contains  three  counts,  considered  preferable  to  state  them 

see  page  56t  57,  58.]  as  notes  preceding  the  forms  of  In- 

(a)  As  the  points  upon  these  sab-  dictment. 
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death  of  our  lord  the  king,  or  of  our  lady  his  queen*  or  of  their 
eldest  son  and  heir,  or  if  a  man  do  violate  the  king's  companion, 
or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the  king's 
eldest  son  and  heir,  or  if  a  man  do  levy  war  against  our  lord  the 
king  in  his  realm,  or  be  adherent  to  the  king's  enemies  in  his 
realm,  giving  to  them  aid  and  comfort  in  the  realm  or  elsewhere, 
and  thereof  be  proveably  (i.  e.  upon  sufficient  proof)  attainted  of 
open  deed  by  the  people  of  their  condition.  And  if  a  man 
counterfeit  the  king's  great  or  privy  seal,  or  his  money,  and  if  a 
man  bring  false  money  into  this  realm,  counterfeit  to  the  money 
of  England,  as  the  money  called  Lushburgh,  or  other  like  to  the 
[*61]  said  money  of  England,  knowing  the  money  to  be  false,  to  •mer- 
chandize, or  make  payment  in  deceit  of  our  lord  the  king,  and 
his  people,  and  if  a  man  slay  the  chancellor,  treasurer,  or  the 
king's  justices  of  the  one  bench,  or  the  other,  justices  in  eyre,  or 
justices  of  assize,  and  all  other  justices  assigned  to  hear  and  de- 
termine, being  in  their  places  during  their  offices."  The  statute 
36  Geo.  III.  c  7.  enacts  that  "  If  any  person  after  the  passing  of 
this  act,  during  the  natural  life  of  the  king,  and  until  the  end  of 
the  next  session  of  parliament,  after  a  demise  of  the  crown  shall, 
within  the  realm  or  without,  compass,  imagine,  invent,  devise,  or 
intend  death  or  destruction,  or  any  bodily  harm  leading  to  death 
or  destruction,  maim,  oc  wounding,  imprisonment  or  restraint  of 
the  person  of  the  king,  his  heirs  or  successors,  or  to  deprive  or 
depose  him  or  them  from  the  style,  honor,  or  kingly  name  bf  the 
imperial  crown  of  this  realm,  or  of  any  other  of  his  majesty's  do- 
minions or  countries,  or  to  levy  war  against  his  majesty,  his  heirs 
or  successors  within  this  realm,  in  order  by  force  or  constraint  to 
compel  him  or  them  to  change  his  or  their  measures  or  counsels, 
or  in  order  to  put  any  force  or  constraint  upon  or  to  intimidate  or 
overawe  both  or  either  houses  of  parliament,  or  to  move  or  stir 
any  foreigner  or  stranger  with  force  to  invade  this  realm,  or  any 
other  his  majesty's  dominions  or  countries  under  the  obeisance  of 
his  majesty,  his  heirs  and  successors,  and  such  compassings,  im- 
aginations, inventions,  devices,  or  intentions,  or  any  of  them  shall 
express,  utter,  or  declare,  by,  publishing  any  printing  or  writing, 
or  by  any  overt  act  or  deed,  being  legally  convicted  thereof,  by 
theoatha  of  two  lawful  and  credible  witnesses  upon  trial  or  other- 
wise convicted  or  attainted  by  due  course  of  law,  then  every  such 
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offender  shall  be  deemed,  declared,  and  adjudged  to  be  a  trai- 
tor. (1) 

The  following  is  the  analysis  of  the  distinct  heads  of  offence. 
1  East  P.  C.  57. 

1.  The  compassing  or  imagining  of  the  death  of  the  king. 

2.  Compassing  or  imagining  the  death  of  the  queen,  or  the 
eldest  son  and  heir  of  the  king  and  queen. 

3.  Violating  the  king's  wife  or  eldest  daughter  unmarried,  or 
the  wife  of  his  eldest  son  and  heir. 


(1)  [Treason  against  the  United  be  imprisoned,  not  exceeding  four 
'States  snail  consist  only,  in  levying  years,  and  fined,  not  exceeding  one 
war  against  them,  or  in  adhering  to  thousand  dollars.  Act  of  April  30, 
their  enemies,  giving  them  aid  and  1790.  2  vol.  Laws  17.  S.  92. 
comfort.  No  person  shall  be  ton-  Any  person  who  shall  be  accused 
victed  of  treason,  unless  on  the  testi-  and  indicted  of  treason,  shall  have  a 
mony  of  two  witnesses  to  the  same  copy  of  the  indictment,  and  a  list  of 
overt  act,  or  on  confession  in  open  the  jury  and  witnesses,  to  be  pro- 
court,  Const.  U.  S.  chap.  1.  sect.  7.  dueed  on  the  trial  for  proving  the 
art- 3.  said    indictment,   mentioning    the 

Congress  shall  have  power  to  de-  names  and  places  of  abode  of  such 
dare  the  punishment  of  treason,  but  witnesses  and  jury,  delivered  to  him 
no  attainder  of  treason  shall  work  at  least  three  entire  days  before  he 
corruption  of  blood  or  forfeiture,  ex*  shall  be  tried  for  the  same*  Laws 
cept  during  the  life  of  the  person  at-  U-  S.  vol.  2.  page  98. 
tainted.  Cons.  chap.  2.  sect.  8.  art.  3.  In  case*  punishable  with  death, 
Congress,  legislating  on  this  pro-  the  trial  shall  be  had  in  the  county 
vision  of  the  constitution,  have  en-  where  the  offence  was  committed, 
acted,  That  if  any  person  or  persons  or  when  that  cannot  be  done  without 
owing  allegiance  to  the  U.  States  great  inconvenience,twelve  petit  jur- 
of  America,  shall  levy  war  against  or*  at  least,  shall  be  summoned  from 
them,  or  shall  adhere  to  their  ene-  thence.  Laws  U.  S.  vol.  2.  page  67* 
roies,  giving  them  aid  and  comfort,  Going?  with  a  party  to  the  house  of 
within  the  United  States,  or  else-  an  excise  officer,  in  arms,  marshal- 
where,  and  shall  be  thereof  convic-  led  and  arrayed,  and  committing 
ted  on  confession  in  open  court,  or  other  acts  of  violence  and  devasta- 
on  the  testimony  of  two  witnesses  to  tion,  with  an  intention  to  suppress 
some  overt  act  of  the  treason,  where-  the  office  of  excise,  and  to  compel 
•f  he  or  they  shall  stand  indicted,  the  resignation  of  the  excise  officer, 
such  person  or  persons  shall  be  ad-  so  as  to  render  nul  and  void,  in  effect, 
judged  guilty  of  treason  against  the  an  act  of  Congress,  is  treason.  The 
United  States,  and  shall  suffer  death.    United    States  v.    Vigol.  2  Dall. 

If  any  person  or  persons,  having    Rep.  246,  7. 
knowledge  of  the  commission  of  any       If  the  object  of  an  insurrection  be> 
treason  against  the  United  States,    to  suppress  excise  offices,  and  to 
shall  conceal,  and  not  as  soon  as  may    prevent '  by  force  and  intimidation, 
be,  disclose  and  make  known,  the    the  execution  of  an  act  of  congress, 
same  to  the  president  of  the  United    the  offence  is  high  treason.     The 
States,  or  some  one  of  the  judges  or    U.  S.  v.  Mitchell.  2  Dall.  Rep.  355. 
justices  thereof,  or  to  the  president       The  charge  of  levying  war  is  not 
or  governor  of  a  particular  state,  or    of  itself  sufficient,  but  assembling, 
some  one  of  the  judges  or  justices    joining,  and  arraying  with  the  forces 
thereof,  such  person  or  persons,  on    of  the  enemy,  is  a  sufficient  overt  act 
conviction,  shall  be  adjudged  guilty    of  levying  war.    1  Dall.  Rep.  35.] 
•f  misprision  of  treason,  and  shall 
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4.  Levying  war  against  the  king  in  his  realm. 

5.  Adhering  to  the  king's  enemies* 

6.  Counterfeiting  the  king's  seals. 

7.  Killing  his  officers. 

8.  Concerning  the  coin. 

'   9.  Concerning  papists  and  the  king's  supremacy. 

10.  Concerning  the  succession  to  the  crown. 
[*62]    *H.  Seducing,  or  attempting  to  seduce  others  from  their  alle* 
giance. 

12.  Desertion  from  the  king's  forces. 

These  several  heads  of  offence  are  fully  commented  upon  in  1 
East  P.  C.  58  to  93.  Com.  Dig.  Justices  K.  And  the  following 
precedents  of  indictments  will  be  found  arranged  nearly  in  the 
same  order.  The  treason  must  be  established  by  proof  of  some 
overt  act  or  apertum  factum,  which  must  be  laid  in  the  indict* 
ment.    3  Inst.  5.    %  East  R.  1 1 .    6  East  R.  436. 

The  acts  to  establish  that  the  defendant  did  "  comfiass  or  ima- 
gine the  death  of  the  king"  as  high  treason  prohibited  by  25  Ed. 
3  st.  5.  c.  2.  are 

1st,  Actual  killing}  1  East.  P.  C.  59. 

2dly.  Preparing  means  of  death,  1  East.  P.  C.  58. 

3dly.  Consultation,  1  East  P.  C.  58. 

4thly.  Deposing  or  taking  possession  of  king  or  government, 
1  East  P.  C.  59. 

sthly.  Overawing  and  subverting  parliament,  1  East.  P.C.  60. 

6thly.  Levying  and  consulting  to  levy  war,  1  East  P.  C.  62. 

7thly.  By  constructive  levying  of  war,  1  East  P.  C.  63. 

The  acts  to  establish  that  the  defendant  did  "  levy  war  against 
the  king  in  his  realm,"  as  high  treason  prohibited  by  25  Ed.  3  st. 
5.  c.  2.  are  (1) 


(1)  [United  States.— As  to  what  force,  the  government  established 

constitutes  levying  war  against  the  by  the  United  States,  in  any  of  its 

United  States,  the  following  points  territories,  although   as  a  step  to 

have  been  decided :—  some  greater  projects,  amounts  to 

1.  To  constitute  d  levying  of  war,  levying  war. ~ Ibid. 

there  must  be  an  assemblage  of  per-  3.  The  marching  of  individuals  to 

sons  for  the  purpose  of  effecting  by  a  place  of  rendezvous  is  not  suffi- 

force,  a  treasonable  purpose.     En-  cient,  but  the  meeting  of  particular 

listment  of  men  to  serve  against  go-  bodies  of  men,  and  their  marching 

vernment,  is  not  sufficient.  4  Cranch  from  places  of  partial,  to  a  place  of 

Rep.  75.  general  rendezvous,  is  such  an  as- 

2.  Any  assemblage  of  rifen,  for  semblage  as  constitutes  levying  war* 
the  purpose  of  revolutionising,  by  4*  To  levy  war,  is  to  raise,  create, 


thb  Icing,  goyehnment,  8*c.  99 

1st.  All  insurrections  against  the  person  of  the  king,  whether 
they  he  to  dethrone,  imprison,  or  force  him  to  alter  his  measures 
of  government,  or  to  remove  evil  counsellors  from  about  him,  1 
East  P.  C.  66. 

2dly.  Holding  a  fort,  &c.  against  the  king,  1  East  P.  C.  68. 

3dly.  Joining  with  rebels  in  any  act  of  rebellion,  I  East  P.  C. 
70. 

4thly.  Giving  assistance  or  intelligence  to  rebels,  1  East  fi.  C. 
72. 

5thly.  Constructive  levying  war  by  insurrection  to  reform  sup- 

4 

posed  national  grievance,  &c.  (2)  1  East  P.  C.  72. 

The  acts  to  establish  that  the  defendant  was  "  adherent  to  the 
king's  enemies  in  his  realm,  giving  them  aid  and  comfort  in  the 
realm  or  elsewhere"  as  high  treason,  prohibited  by  25  Ed.  3  at* 
5.  c  3.  are  not  limited  or  defined,  but  are  principally 

1st.  Sending  information  to  enemy  of  the  state  of  forces,  fcc. 
1  East  P.  C.  78. 


make,  or  carry  on  war.    The  U.  S.  pearances,   does  not  constitute  the 

v.  Burr,  App  to  4  Cranch.  471.  fact  of  levying  war.— Ibid. 

5.  The  term,  "levying  war,"  is  11.  The  travelling  of  several  indi- 
used  in  the  Constitution  of  the  Un-  viduals  to  the  place  of  rendezvous, 
ited  States,  in  the  same  sense  in  either  separately  or  together,  but 
which  it  was  understood  in  England  not  in  military  form,  would  not  con- 
and  this  country,  to  have  been  used  stitute  levying  war.  The  act  must 
in  the  statute  25  Edward  III,  from  be  unequivocal  and  have  a  warlike 
which  it  is  borrowed. — Ibid.  appearance.— ito/.  485. 

6.  All  those  who  perform  the  va-  12.  War  can  only  be  levied  by  the 
rious  and  essential  military  parts  of  employment  of  actual  force.  Troops 
prosecuting  the  war,  which  must  be  must  be  embodied,  men  must  be 
assigned  to  different  persons,  may  openly  assembled. — Ibid  487. 

be  said  to  levy  war. — Ibid.  473.  13.  Arms  are  not  an  indispensable 

7.  Those  who  perform  a  part  in  requisite  to  levying  war,  nor  the  ac- 
the  prosecution  of  the  war,  may  cor-  tual  application  of  force  to  the  ob- 
rectly  be  said  to  levy  war.— Ibtd.  ject— Ibid.  488. 

8.  If  the  war  be  actually  levied,  if  14  Levying  war  is  an  act  com- 
the  accused  has  performed  a  part,  pounded  of  law  and  fact,  of  which 
J>ut  is  not  leagued  in  the  conspiracy,  the  jury,  aided  by  the  court,  must 
and  has  not  appeared  in  arms  against  judge.-— Ibid.  506. 

his  country,  he  is  not  a  traitor  .-Ibid,  15.  Appearing  at  the  head  of  an 

9.  The  assemblage  of  men,  which  army,  would  be  an  overt  act  of  levy- 
will  amount  to  the  levying  of  war,  ing  war.  So  also  detaching  a  mili- 
must  be  a  warlike  assemblage,  car*  tary  corps  from  it  for  military  pur- 
rying  the  appearance  of  such,  and  in  poses.— Ibid.  506.  ] 

a  situation  to  practise  hostility.- JfoU  (2)  [United  States. — Constructive 

480.  treason,    is  when    the  direct  and 

10.  An  assemblage  of  men,  with  a  avowed  object  is  not  the  destruction 
treasonable  design,  but  not  in  force,  of  the- sovereign  power.  U.  S.  v. 
nor  in  a  condition  to  attempt  the  de-  Burr.  App.  4  Cranch.  Rep.  476, 477, 
»ign§  nor  attended  with,  warlike  ap-  478, 479.  J 
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2dly.  Making  war  on  king's  allies.     I  East,  P.  C.  79. 

Sdly.  Sending  forces  to  assist  enemy.     1  East,  P.  C.  78. 

4thly.  Any  other  assistance. 
£*63]        The  acts  to  constitute  high  treason  under  36  Geo.  III.  c.  7.  *are 
"  within  the  realm,  or  without)  compassing,  imagining,  inventing! 
devising,  or  intending." 

1st*  "  Death  or  destruction,  or  any  bodily  harm  tending  to  death 
or  destruction,  maim,  or  wounding,  imprisonment  or  restraint  of 
the  person  of  the  king,  his  heirs  or  successors,"  or 

2dly.  "  To  deprive  or  depose  him  or  them  from  the  style, 
honour,  or  kingly  name  of  the  imperial  crown  of  this  realm  or  of 
any  other  of  his  majesty's  dominions  or  countries,"  or 

3dly.  "  To  levy  war  against  his  majesty,  his  heics,  or  succes- 
sors, within  this  realm,  in  order  by  force  or  constraint  to  compel 
him  or  them  to  change  his  or  their  measures  or  counsels,"  see  I 
East  P.  C.  63.  66.  67.  or 

4thly.  "  To  levy  such  war,  in  order  to  put  any  force  or  con- 
straint upon,  or  to  intimidate  or  overawe  both,  or  either  houses  of 
parliament,"  or 

5thly.  "  To  move  or  stir  any  foreigner  or  stranger  with  force  to 
invade  this  realm,  or  any  other  of  his  majesty's  dominions  or  coun- 
tries, and  in  the  obeisance  of  his  majesty,  his  heirs,  and  succes- 
sors," 1  East  P.  C.  63—78. 

«  Such  compassings,  imaginations,  inventions,  devises,  or  inten- 
tions, or  any  of  them  being  expressed,  uttered,  or  declared  by 
publishing  any  printing  or  writing,  or  by  any  overt  act  or  deed." 

II.  As  to  the  indictment.  The  vknue  must  be  laid  in  a 
county  in  which  an  overt  act  of  treason  can  be  proved,  but  after 
proof  of  an  overt  act  in  one  county,  evidence  may  be  given  of 
any  other  overt  acts  of  the  same  species  of  treason  in  other  coun- 
ties, I  East  P.  C.  125.  4  East  Rep.  171.  l.Burr.  647,  ante  1  vol. 
and  it  is  sufficient  to  lay  the  overt  act  at  any  place  in  the  county, 
though  it  be  proved  to  have  been  in  another  place,  1  East  P.  C. 
125.  In  stating  an  overt  act  in  sending  letters  to  enemy  abroad, 
it  is  better  to  state  that  the  letters  were  sent  from  the  place  where 
the  venue  is  laid  to  be  delivered,  in  parts  beyond  the  seas,  1  East 
P.  C.  1 24  ( 1 )  Intercepted  letters  are  received  as  overt  acts  of  trea- 

. j 

(1)  [Pennsylvania.    It  is  enough    setting  forth  the  particular  letter,  or 
to  lay  in  the  indictment,  tliat  the  de-    its  content!*    1  Dal*  Rep*  35*] 
ftndant  sent  intelligence,  without 
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son  in  the  county  in  which  they  were  written,  2  Camp*  506.  For 
treason  out  o£  the  realm,  the  commission  and  indictment  allege 
that  the  offence  was  committed  without  the  realm.  Piatt's  case, 
Leach,  ch.  4.  Ed.  157.(1) 

Every  indictment  for  high  treason  must  lay  the  offence  to  have 
been  committed  traitorously  ^  2  Lord  Raymond,  870.  Comb.  259. 
1  East  P.  C.  115.  and  should  conclude  against  the  duty  of  the  de- 
fendant's allegiance.  Comb.  259.  1  Lord  Raymond,  1,  2.  Salkeld, 
630.— 1  East,  P.  C.  115.  A  charge  of  doing  any  thing  seditiously, 
does  not  amount  to  a  charge  of  treason,  1  East,  P.  C.  11 5.  Where 
the  traitor  is  a  natural  born  subject,  it  is  usual  to  *  lay  the  offence    [#64] 
to  have  been  done  against  his  "  natural"  allegiance,  but  that  is 
not  necessary,  for  in  the  general  word  allegiance  is  comprised 
every  species,  of  it,  and  the  addition  of  the  word  "  natural"  is  im- 
proper, where  the  defendant  is  a  foreigner.     Yet  if  that  fact  ap- 
peared upon  the  face  of  the  indictment,  the  word ."  natural"  might 
be  rejected  as  repugnant,  and  surplusage.     1  East,  P.  C.  11 5. 
Holt,  686.  It  is  sufficient,  however,  if  the  species  of  treason  such 
as  compassing  the  king's  death  be  laid  to  be  done  "  traitorously," 
there  is  no  necessity  to  charge  every  separate  oven  act,  relating 
thereto  to  be  so  done.    And  it  is  sufficient  in  stating  such  several 
overt  acts  to  couple  them  together  by  an"  and"  without  repeat- 
ing "  that  .the  jury  further  present,"  &c.  or  the  like,  but  that  form 
is  the  proper  one  in  laying  distinct  species  of  treason,  1  East,  P. 
C.  116.  see  Holt,  686,  7.  4  Harg.  St.  Tr.  702. 

In  every  indictment  for  high  treason,  upon  the  Scat.  25  Ed.  III. 
for  compassing  the  death  of  the  king  or  of  such  of  his  family,  as 
are  therein  named,  or  for  levying  war  or  adhering  to  his  enemies, 

the  particular  species  of  treason  must  be  charged  in  the  very  terms 

» 

of  the  statute,  as  that  the  defendant  "  did  traitorously  compass  and 
imagine."  And  then  some  overt  act  must  be  laid  as  the  means 
made  use  of  to  effectuate  the  traitorous  purpose,  1  East,  P.  C. 
58.116.  2  East,  It.  6  East,  426.  1  Hale,  150.  Kel.  8.  For 
.  though  the  words  of  the  statute  "  and  thereof  be  proveably,"  (i.  e. 


(1)  [New- York.     The  offence  of  quashed.  2fc</.  Treason  maybe  com* 

adhering  and  giving  aid  and  coin-  nutted  against  the  state,  as  by  oppo- 

fort  to  the  public  enemies  of  the  sing  the  Taws,  or  forcibly  attempting 

United  States*  is  not  treason  against  to  overturn    or  usurp  the  govern- 

the  People  of  the  State  of  New-York,  ment,  &c.    Ibid.     Treason   against 

11  John.  Rep.  549.     An  indictment,  the  United  State*  is  not  cognisable  in 

charging  such  an  offence  will  be  the  State  Courts*  IbidA 

Vol..  II.  F                               * 
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on  sufficient  proof,)  "  attainted  by  open  deed/'  Sec,  come  imme- 
diately after  the  clause  of  adhering  to  the  king's  enemies,  yet  they 
refer  to  all  the  treasons  before  mentioned.  The  overt  acts  so 
laid,  are  in  truth,  the  charge,  to  which  the  prisoner  must  apply 
his  defence.  And,  therefore,  it  is  in  no  case  sufficient,  merely  to 
allege,  that  the  prisoner  "  compassed  the  king's  death,"  &c.  or, 
"  that  he  levied  war  against  him,"  or  "  adhered  to  his  enemies," 
for  upon  a  charge  so  general  and  indefinite,  he  cannot  know  what 
acts  he  is  to  defend.  The  particular  acts  of  compassing  and  ad- 
herence must  be  set  forth,  and  in  the  other  instance  it  must  be 
alleged,  that  he  assembled  with  a  multitude,  armed  and  arrayed 
in  a  warlike  manner,  and  levied  war,  1  East,  P.  C.  58,  116.  2 
past,  11.  6  East,  426.  1  Hale,  150.  Kel.  8.  The  indictment 
on  25  Ed.  III.  St.  5.  c.  2.  for  "  levying  war  against  the  king  in  his 
realm"  must  be  expressly  so  laid,  1  East,  P.  C.  66.  though  we 
have  seen  that  there  may  be  five  overt  acts  afterwards  laid.  The 
indictment  generally  charges,  that  the  defendants  were  armed, 
and  arrayed  in  a  warlike  manner,  and  where  the  case  admits  of  it> 
with  swords,  guns,  drums,  colours,  8c c.  (see  precedent,  post,  and 
Cro.  C.  A.  290.  Trem.  P.  C.  3.  Fost.  ch.  5.  but  this  does  not 
[#65]  seem  necessary,  *  1  East,  P.  C.  67,  116.  Levying  war  being  an 
overt  act  of  itself,  no  other  overt  act  need  be  alleged,  if  it  be  ex- 
pressly  shown  that  what  was  done  by  the  defendant,  was  in  a  war- 
like manner ;  but  merely  to  allege  that  the^  defendant  levied  war, 
would  not  suffice  on  this  statute,(l)  1  East,  P.  C.  11 6, 7.  Trem.  P. 
Q.  3.  In  an  indictment  on  25  Ed.  3.  st.  5.  c.  2.  for  "  Adhering  to 
the  king* 8  enemies  in  his  real?ny  giving  them  aid  and  comfort  in  the 
realm  or  elsewhere"  this  must  be  laid  as  the  offence,  though  we 
have  Been  that  there  may  be  several  overt  acts  establishing  such 
offence.  It  is  necessary  to  aver,  that  the  persons  adhered  to  were 
the  king's  enemies,  as  well  as  that  the  defendant  adhered  to  them, 
but  it  is  not  necessary  to  allege  expressly  that  such  adherence  was 
against  the  king,  that  being  apparent,  nor  is  it  necessary  that  the 
parties  should  come  to  an  action,  but  the  special  matter  of  ad- 
hering must  be  set  forth,  1  East,  P.  C.  78. 


(1)  [United  States.  On  a  trial  for  not  be  supported,  by  proving  that  the 

treason,  the  overt  act  must  be  prov-  person  accused  caused  the  act  to  be 

ed  as  laid*    U.  S.  vs-  Burr,  Appen-  done  by  others  in  his  absence*     No 

dix,  4  Cranch.  490.     An  indictment  presumptive  evidence,  no  facta  from 

charging  a  person  with  being  pre-  which  presence  can  be  interred,  will 

sent  at  an  overt  act  of  treason,  cam-  be  sufficient.] 
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One  species  of  treason  may  be  laid  and  proved  as  an  overt  act 
of  another,  1  East,  P.  C.  62.  117.  and  therefore  it  is  usual  to  in* 
sert  in  the  indictment  one  count,  for  «  compassing  the  king's 
death,"  showing  the  overt  acts,  and  then  to  add  a  second  "  for  ad- 
hering to  the  kh%'s  enemies,"  and  repeating  the  same  overt  acts, 
see  precedents,  post,  73  and  78.  But  it  seems  that  no  overt  act 
can  be  given  in  evidence  under  any  branch  of  treason,  unless  it  be 
expressly  laid  as  an  overt  act  of  such  treason,  although  it  be  laid 
as  an  overt  act  of  some  other  treason  in  the  same  indictment,  1 
East,  P.  C.  117. 

But  though  some  overt  acts  must  be  laid  and  proved  in  the  in- 
stances before  mentioned,  yet  it  is  not  necessary  that  the  whole  de- 
tail of  the  evidence  should  be  set  forth.  The  common  law  never 
required  this  exactness,  and  the  statute  7  William,  3.  c.  3.  a.  1. 
does  not  make  it  necessary  to  charge  particular  facts  where  it  was 
not  necessary  before.  It  is  sufficient  that  the  charge  be  stated  with 
reasonable  certainty,  so  that  the  prisoner  may  be  apprised  of  the 
nature  of  it.  Thus  the  laying  that  A.  and  B.  met  and  proposed 
the  means  how  to  effect  the  king's  death  is  sufficient,  without  alleg- 

4 

ing  the  particular  means  upon  which  they  agreed,  which  is  mat- 
ter of  evidence*  So  if  the  overt  act  consist  of  words  or  a  letter, 
the  contents  of  it  need  not  be  set  forth ;  it  is  sufficient  to  state  the 
substance  and  intent  of  them,  4  East,  171.  6  East,  426.  1  East, 
P.  C.  121.  124.  The  statute  of  William  directs  that  "  no  evidence 
shall  be  admitted  or  given  of  any  overt  act  that  is  not  expressly 
laid  in  the  indictment,  against. any  person  or  persons  whatsoever." 
Id.  ibid.(l)  The  true  sense  of  this  clause  is,  that  no  overt  act 
amounting  to  a  distinct  independent  charge,  though  falling  under 
the  same  head  of  treason  shall  be  admitted  in  evidence,  unless  it  be 
expressly  laid  in  the  indictment,  but  an  overt  act  may  be  given  in 
evidence,  though  *  it  be  not  expressly  laichor  not  well  laid  in  the  [#66] 
indictment,  if  it  amount  to  direct  proof  of  any  overt  act  which  is 
well  laid,  1  East,  P.  C.  121. 

On  the  other  hand,  if  the  overt  act  offered  in  evidence,  and  not 
laid  in  the  indictment  be  no  direct  proof  of  any  of  the  overt  acts 


(1)  [United  States*    An  indict-  act  to  be  done  in  his  absence.    No 

nent  charging  a  person  with  being  presumptive     evidence,     no    facts 

present  at  an  overt  act  of  treason,  from  which  presence  can  be  infer* 

cannot  be  supported  by  only  proving  red,  will  satisfy  the  constitution  and 

that  the  person  accused  caused  the  law.    4  Crancb,  Appendix;  499.] 
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charged,  but  merely  go  to  strengthen  the  evidence  or  suspicion  of 
some  of  those  overt  acts  by  a  collateral  circumstance,  such  evidence 
cannot  be  admitted,  notwithstanding  the  opinion  of  Lord  Hale  to 
the  contrary.  As  in  the  case  of  captain  Vaughan,  who  was  indicted 
for  adhering  to  the  king's  enemies  on  the  high  atas  ;  the  overt  act 
laid  was,  his  cruising  upon  the  king's  subjects  in  a  vessel  called 
the  Loyal  Clencarty,  9nd  the  counsel  for  the  crown  offered  to  give 

■ 

in  evidence,  that  he  had  some  time  before  cut  away  the  custom- 
house barge  and  had  gone  cruising  in  that  vessel,  but  as  that  was 
no  proof  of  his  cruising  in  the  Loyal  Clencarty,  the  court  reject- 
ed the  evidence,  1  East,  P.  C.  123. 

If  but  one  of  several  overt  acts  be  well  laid  and  proved  that  is 
sufficient.  And  if  it  be  laid  with  circumstances  not  necessary.to 
constitute  the  act  high  treason,  they  need  not  be  proved,  but  may 
be  rejected  as  surplusage.  As  in  the  case  of  treason  in  levying 
war,  if  the  overt  act  be  an  arraying  in  hostile  manner  and  thereby 
killing  divers  of  the  king's  subjects,  if  the  arraying  in  a  hostile 
manner  be  proved  that  is  sufficient,  without  proof  of  the  rest-  Or 
if  it  be  as  in  Lowick's  case  that  A.  and  B.  met  and  purposed  the 
king's  death,  and"  the  particular  measure  by  which  they  purposed 
to  effect  it  be  not  well  laid,  the  latter  will  not  vitiate  the  rest,  1 
East,  P.  C.  125. 

Neither  is  the  time  or  place  laid  in  an  overt  act  charged  in  an 
indictment,  more  necessary  to  be  strictly  proved  in  this  than  in  any 
other  case,,  provided  a  time  be  laid  before  the  finding  of  the  bill, 
and  a  place  be  laid  within  the  county.  1  East,  P.  C.  125.  and  though 
it  is  usual,  to  charge  the  overt  acts  at  divers  days  and  times,  yet 
under  an  indictment  laying  them  all  on  one  day,  evidence  may  be 
given  of  any  overt  acts  before  the  finding  of  the  bill.  Fost.  8 
and  9.(1) 

An  indictment  against  a  receiver  of  a  traitor  after  the  fact,  must 
charge  him  specially  with  the  receipt,  and  not  generally  that  he 
did  the  thing,  which  is  otherwise  in  case  of  one  who  is  a  pro- 
curer, counsellor,  or  assenter.  1  East,  P.  C.  1 27.— Fost.  345.    ' 

III.  As  to  the  defence.  The  defendant  is  by  7  W.  3.  c.  3. 
and  7  Ann.  c.  21.  to  have  a  copy  of  the  indictment,  including  the 


(1)  [United  States.    If  the  overt  by  the  number  of  insurgents  speci- 

act  of  treason  is  proved  and  laid  be-  fied  in  the  indictment,  is  immaterial, 

fore  the  charge  was  presented,  it  is  2  Dal.  Rep*  347.] 
sufficient ;  and  whether  committed 
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caption,  Fost.  229.(1)  1  East,  P.  C.  1 13.  ten  days  before  the  trial, 
with  a  list  of  the  witnesses  on  the  part  of  the  prosecution  and  of 
the  jury ;  he  is  also  to  hare  two  counsel  assigned  him  by  whom  he 
may  make  full  defence,  1  East,  P.  C.  111.  to  115.  4  Bla.  Com. 
*  35 1.  356.  As  to  the  mode  of  appointing  counsel  and  the  right  to  [*67] 
reply,  1  Burr.  643.  to  646.  In  case  of  high  treason  and  mis- 
prision of  treason,  where  the  overt  act  alleged  in  the  indictment  is 
the  assassination  or  killing  of  the  king,  or  any  direct  attempt  against 
his  life  or  to  do  him  bodily  harm,  the  defendant  is  to  be  indicted, 
arraigned,  tried,  and  attainted  in  the  same  manner,  and  upon  the 
like  evidence  as  in  case  of  murder,  but  the  judgment  and  execu- 
tion is  to  be  the  same  as  in  other  cases  of  high  treason,  39  and 
40  Geo.  3.  c.  93.  The  defendant  at  and  during  trialis  not  to  be 
in  irons,  Kel.  10.  >:^ 

IV.  As  to  the  evidence.  In  high  treason  against  the  king 
or  government,  there  must  generally  be  two  witnesses  as  well  to 
find  the  bill  as  on  the  trial,  unless  the  defendant  confess.(2)  1  Ed.  6. 
c.  12.  c  22.  1  East,  P.  C.  128,  and  61.  But  one  will  suffice  on 
indictment  for  direct  attempt  at  the  life  of  the  king.  1  East,  P.  C. 
•  129,  and  in  other  cases  it  is  sufficient  to  have  one  witness  to  prove 
one  overt  act,  and  another  witness  to  prove  another  overt  act  of  the 
same  kind  of  treason,(3)  Kel.  8,  9.  and  as  to  collateral  facts  one 
witness  sumces.(4)  1  East,  P.  C.  130.  and  on  an  indictment  for 
compassing  the  death  of  the  king,  and  that  defendant  in  pursuance 
thereof  wrote  divers  letters  to  enemies,  or  held  divers  consults 
upon  that  subject ;  evidence  may  be  given  of  the  prisoner's  hav- 


(1)  [United  Stales*  One  hundred  ties  in  which  these  witnesses  reside, 

and  eight  jurors  is  not  an  excessive  2  Dall.  Rep-  343,  4.] 

number  in   case  of  high   treason  (2)    [Pennsylvania.    How  far  the 

against  the  U.  States.  2  Dall.  2?qb.342.  confession  of  the  defendant  is  evi- 

The  caption  and  the  indictment  form  dence  in  a  case  of  high  treason,  see 

but  one  instrument,  and  copies  of  Commonwealth  *••  M'Carty,  2  Dall. 

both  should  be  delivered  to  any  one,  Hep.  86.1 

charged  with  treason  according*  to  (3)  [Pennsylvania.  If  an  overt  act 

the  provisions  of  the  act  of  Con-  has  been  proved  where  the  indict- 

gress*— •  Same*    The  townships   in  ment  is  laid,  the  defendant's  con- 

which  the  jurors  and  witnesses  re-  fession  may  be  seen  in  evidence  to 

spectirely  reside  should  be  specified,  corroborate  that  proof.  1  Dall.  Rep. 

but  the  act  of  Congress  does  not  re-  35.] 

quire   a  specification  of  their  occu-  (4)  [United  States.    If  the  overt 

pations.— &wz*.    A  reasonable  time  act  of  treason  be  not  proved  by  two 

shall  be  allowed,  after  the  list  of  witnesses,  so  as  to  be  submitted  to 

the  names  of  witnesses  is  furnished  the  jury,  all  other  testimony  is  irrele- 

to  the  prisoner,  for  the  purpose  of  vast.    U.  S.  «.  Burr,  Appendix,  4 

bringing  testimony  from  the  coun-  Crunch,  490.] 
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ing  written  any  treasonable  letter,  or  attended  any  meeting  heW 
for  treasonable  purposes.  1  Campb.  400.  and  intercepted  letters 
are  received  in  evidence  as  overt  acts  of  treason  in  the  county 
where  they  were  written.  2  Campb.  507.  In  an  indictment  against 
one  conspirator  in  treason  after  proof  of  the  conspiracy,  evidence 
of  an  overt  act  by  one  of  the  conspirators  will  affect  the  defendant. 
6  T.  R.  527. 

V.  As  to  the  judgment  and  pukishment.  When  women 
are  convicted  of  treason,  the  judgment  is  that  they  be  hanged  by 
the  neck  until  they  be  dead.  30  Geo.  3.  c.  48.  The  judgment 
against  a  man  is  by  54  Geo.  3.  c.  146.  te  be  that  defendant  should 
be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be  there  hanged 
by  the  neck  until  he  be  dead ;  and  that  afterwards  his  head  shall 
be  severed  from  his  body,  and  his  body  divided  into  four  quarters 
shall  be  disposed  of  as  the  king  shall  think  fit ;  with  power  to  the 
king  by  special  warrant  in  part  to  alter  the  punishment.(l)  A 
month's  time  has  been  allowed  between  sentence  and  execution. 
1  Burr.  650,651, 


PRECEDENT  OF  AN  INDICTMENT  FOR   TREASON. 

Fortrea-        [Commencement  of   indictment   as  ante   2.]     That  on,  &c. 

son,  First  ana*  jonor  before  and  continually  from  thence  hitherto,  an  open  and 

count,  °  . 

cotnpas-     public  *war  was  and  yet  is  prosecuted  and  carried  on  between  our 

dmJth  f  sa^  'ort* tne  k*n£  a*1(*  tne  Persons  exercising  the  powers  of  go- 
the  king  vernment  in  France,  that  is  to  say,  at  Old  Ford,  in  the  county  of 
pose^im  Middlesex,  and  that  William  Stone,  late  of,  &c.  a  subject  of  our 
on  25  Ed.   said  lord  the  king  of  his  kingdom  of  Great  Britain,  well  knowing 

ITT    fit   5 

c.  2.  (b)  tne  premises  but  not  regarding  the  duty  of  his  allegiance,  nor 
[*68]  having  the  fear  of  God  in  his  heart,  and  being  moved  and  seduced 
by  the  instigation  of  the  devil  (c)  as  a  false  traitor  against  our  said 
lord  the  king,  and  wholly  withdrawing  the  allegiance,  fidelity)  and 
obedience  which  every  true  and  faithful  subject  of  our  said  lord 
the  king  of  right  ought  to  bear  towards  our  said  lord  the  king, 


«•■ 


(1)  [United  States.  The  manner  (6)    See  precedent  and  law  6 

of  inflicting  the  punishment  of  death,  Wentw.  357.    6  T.  R.  527.  4  State 

shall  be  by  hanging  the  person  con-  Trials,  207.  Foster,  C.  L.  5.  Tretn. 

victed,by  the  neck  until  dead*  Laws  P.  C.  2, 3,  5, 158.  and  Co.  Ent.  482. 

U.  States,  vol.  2,  p.  99.]  (c)  This  is.  not  necessary,  see  1  roL 


THE  KING,  GOVERNMENT,  &C*  47 

and  contriving  and  with  all  his  strength  intending!  the  peace  and 
common  tranquility  of  this  kingdom  to  disquiet,  molest,  disturb, 
and  to  depose  our  said  lord  the  king  from  the  royal  state,  title, 
power,  and  government  of  this  kingdom,  and  to  bring  and  put  our 
said  lord  the  king  to  death,  heretofore,  to  wit,  on,  See.  and  on  di- 
vers other  days  as  well  before  as  after  that  day,  at,  &c.  aforesaid, 
maliciously  and  traitorously  with  force  and  arms  did  compass, 
imagine,  and  intend  to  depose  our  said  the  lord  king  from  the 
royal  state,  title,  flower,  and  government  (d)  of  this  kingdom,  and 
to  bring  and  put  our  said  lord  the  king  to  death.    And  to  fulfil,  First  overt 
perfect,  and  bring  to  effect  his  most  evil  and  wicked  treason  and  V*  d"cn" 
treasonable  compassing  and  imaginations  aforesaid,   he  the  said  greeing 
William  Stone  as  such  false  traitor  as  aforesaid,  during  the  said  ™aid  and 
war,  to  wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and  times  assist  ene* 
as  well  before  as  after  that  day,  at,  &c.  aforesaid,  with  force  and  hostile  in- 
arms maliciously  and  traitorously  did  conspire,  consult,  consent,  vasion. 
and  agree  with  one  John  Hurford  Stone,  one  William  Jackson, 
and  divers  other  false  traitors  whose  names  are  to  the  said  jurors 
unknown,  to  aid  and  assist  and  to  seduce,  persuade,  and  procure 
divers  subjects  of  our  said  lord  the  king  to  aid  and  assist  the  said 
persons  exercising  the  powers  of  government  in  France,  and  be- 
ing enemies  of  our  said  lord  the  king  as  aforesaid,  in  a  hostile  in- 
vasion of  the  dominions  of  our  said  lord  the  king,  and  in  the  pro- 
secution of  the  said  war  against  our  said  lord  the  king.    And  fur-  Second 

thcr  to  fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked  0Tert  act 

.  .  conspiracy 

treason  and  treasonable  compassing  and  imaginations  aforesaid,  with 

he  the  said  William  Stone  as  such  false  traitor  as  aforesaid  dur-  tothers  t° 

levy  and 

ing  the  said  war,  to  wit,  on,  Sec.  aforesaid,  *  and  on  divers  other  make  in- 

days  as  well  before  as  after  that  day,  at,  8cc.  aforesaid,  with  force  ^"rebel™ 

and  arms  maliciously  and  traitorously  did  conspire,  consult,  con-  lion  and  in- 

sent,  and  agree  with  the  said  John  Hurford  Stone,  William  Jack-  mieg  t0  jn- 

son,  and  divers  other  false  traitors  whose  names  are  to  the  said  vade  this 

jurors  unknown,  te  raise,  levy,  and  make  insurrection,  rebellion,  withships 

and  war  within  this  kingdom  against  our  said  lord  the  king,  and  to  and  ***&*& 
•     •  *  i  .  .  .  men* 

invite,   persuade,  and  procure  the  said  persons  exercising  the    ["#691 

powers  of  government  in  France,  and  being  enemies  of  our  said 

lord  the  king  as  aforesaid,  to  invade  this  kingdom  with  ships 


(<0  See  words  of  the  statute,  25  Ed.  III.  st,  5.  s.  2. 
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and  armed  men,  and  to  prosecute  and  carry  on  the  said  war  against 

our  said  lord  the  king  within  this  kingdom  * 

Third  And  further,  &c.  [same  introduction  as  ante,  68,  and  then  flro* 

overt  act    cee(i  aa  follows,']  he  the  said  William  Stone  as  such  false  traitor  as 
Assisting  a 

third  per-  aforesaid  during  the  said  war,  to  wit,  on,  &c,  and  on  divers  other 
had  come  ^ayaas  well  before  as  after  that  day,  at,  &c.  aforesaid,  well  know- 
to  England  ing  the  said  William  Jackson  traitorously  to  have  come  to  and 
ous  Dur-r"  *an(*ecI  in  tms  kingdom,  for  the  traitorous  purpose  of  procuring 
poses.  .  and  obtaining  intelligence  and  information  whether  the  subjects  of 
our  said  lord  the  king  were  or  were  not  well  affected  to  our  said 
lord  the  king  and  his  government,  and  were  or  were  not  likely  to 
join  with  and  assist  the  forces  of  the  said  persons  exercising  the 
powers  of  government  in  France,  and  being  enemies  of  our  said 
lord  the  king  as  aforesaid,  in  case  a  hostile  invasion  of  this  king- 
dom should  be  made  by  them  for  the  prosecution  of  the  said  war 
against  our  said  lord  the  king,  and  of  sending  and  causing  to  be 
sent  such  intelligence  and  information  to  the  said  persons  exer- 
cising the  powers  of  government  in  France,  and  being  enemies  of 
our  said  lord  the  king  as  aforesaid,  for  the  aid,  assistance,  direc- 
tion, and  instruction  of  the  said  enemies  of  our  said  lord  the  king, 
in  their  conduct  and  prosecution  of  the  said  war  against  our  said 
lord  the  king,  did  with  force  and  arms  maliciously" and  traitorous- 
ly receive  and  treat  with  the  said  William  JackBon,  at,  &c.  afore- 
said, for  the  aid,  assistance,  and  direction  of  the  said  William 
Jackson  in  the  prosecution,  performance,  and  execution  of  his 
traitorous  purpose  aforesaid,  and  did  then  and  there  maliciously 
and  traitorously  treat,  consult,  and  converse  with,  and  did  then  and 
there  maliciously  and  traitorously  aid,  comfort,  abet,  and  assist  the 
said  William  Jackson  in,  about,  and  concerning  the  prosecution, 
performance,  and  execution  of  his  the  said  William  Jackson's 
traitorous  purpose  aforesaid. 

Fourth  [Commencement  of  statement  of  overt  act  as  ante  2.]    Did  con- 

overt  act 

conspiring  8Pu'e>  consult,  consent,  and  agree  with  the  said  John  Hurford 

to  collect   Stone,  William  Jackson,  and  divers  other  false  traitors  whose  names 
informa- 
tion here    are  to  the  said  jurors  unknown,  to  collect  and  obtain  and  cause  to 

and  in  Ire-  *  DC  collected  and  obtained  information  and  intelligence  within  this 

land  as  to 

the  dispo-  kingdom  and  the  kingdom  of  Ireland,  whether  any  and  what  part 

"'h*11**  °^  l^e  subjects  of  our  said  lord  the  king  were  disposed  to  aid  and 
to  assist  assist  the  said  persons  exercising  the  powers  of  government  in 
mj>7of    ^raQce>  and  being  enemies  of  our  said  lord  the  king  as  aforesaid, 
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in  a  hostile  invasion  of  any  and  what  part  of  this  kingdom  or  of  enemy 
the  kingdom  of  Ireland,  for  the  prosecution  of  the  said  war  against  tent  to  * 
our  said  lord  the  king,  and  to  communicate,  notify  and  reveal,  and  communis 
cause  to  be  communicated,  notified  and  revealed  such  intelligence  to  enemy* 
and  information  to  the  said  persons  exercising  the  powers  of  go- 
vernment in  France,  and  being  enemies  of  oar  said  lord  the  king 
as  aforesaid,  for  the  aid,  assistance,  direction,  and  instruction  of 
the  said  enemies  of  our  said  lord  the  king,  in  their  conduct  and 

■ 

prosecution  of  the  said  war  against  our  said  lord  the  king. 

£ Conpnencement  of  statement  of  overt  act  as  ante  68.]    Did  in-  Fifth  overt 
quire  and  cause  to  be  inquired  of  divers  persons  in  this  kingdom,  f ct!if°  • 
and  did  collect  and  obtain  and  cause  to  be  collected  and  obtained  formation 
from  such  persons  information  and  intelligence,  whether  the  sub-  *ffe£ted~ 
jects  of  our  said  lord  the  king  were  or  were  not  well  affected  to  persons  in 
our  said  lord  the  king  and  his  government,  and  were  or  were  not  sen(j  -ltkm 
likely  to  join  with  and  assist  the  forces  of  the  said  persons  exer-  formation 
cising  the  powers  of  government  in  Prance,  and  being  enemies  of 
our  said  lord  the  king  as  aforesaid,    in  case  a  hostile  invasion 
should  be  by  them  made  into  this  kingdom  for  the  prosecution  of 
the  said  war  against  our  said  lord  the  king,  with  intent  to  commu- 
nicate, notify,  and  reveal,  and  cause  to  be  communicated,  notified, 
and  revealed,  such  intelligence  and  information  to  the  said  persons 
exercising  the  powers  of  government  in  France,  and  enemies  of 
our  said  lord  the  king  as  aforesaid,  for  the  aid,  assistance,  direc- 
tion, and  instruction  of  the  said  enemies  of  our  said  lord  the  king, 
in  their  conduct  and  prosecution  of  the  said  war  against  our  said 
lord  the  king. 

[Commencement  of  statement  of  overt  act  as  ante  68.]  Did  obtain  Sixth 
and   in  his  custody  and  possession  did  keep  divers  letters,  notes,  ^ff?*0** 
memorandums,  and  instructions  in  writing,  containing  information  and  keep- 
and  intelligence  how  the  subjects  of  our  said  lord  the  king  were  jn^rni^ 
aflccted  to  our  said  lord  the  king  and  his  government,  and  in  what  tion  with 
manner  the  said  subjects  were  likely  to  act  in  case  a  hostile  inva- 10  reveal 
sion  of  this  kingdom  should  be  made  by  the  forces  of  the  said  to  enemy. 
persons  exercising  the  powers  of  government  in  France,  and  being 
enemies  of  our  said  lord  the  king  as  aforesaid,  for  the  prosecution 

« 

of  the  said  war  against  our  said  lord  the  king,  with  intent  to  com- 
municate, notify,  reveal,  and  cause  to  be  communicated,  notified, 
•and  revealed,  such  intelligence  and  information  to  the  said  per-    [#7n 
sons  exercising  the  powers  of  government  in  Fnnce,  and  being 

Vol.  II.  G 
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enemies  of  our  said  lord  the  king  as  aforesaid,  for  the  aid,  assis* 
tance,  direction,  and  instruction  of  the  said  enemies  of  our  said 
lord  the  king  as  aforesaid,  in  their  conduct  and  prosecution  of  the 
said  war  against  our  said  lord  the  king. 
Seventh         [Commencement  of  statement  of  overt  act  as  ante  68.]  Did  send 
trending  '   an(* cause  an<^  procure  to  be  sent  from  this  kingdom,  to  be  delivered 
informa-     in  foreign  parts  beyond  the  seas,  divers  other  letters,  notes,  memo- 
enemy        rand  urns,  and  intelligence  in  writing,  containing  information  and 
how  Bri-    instruction  how  the  subjects  of  our  said  lord  the  king  were  affected 

jects  were  to  our  sa*d  l°r(*  tne  k*n&  an<*  t"8  government,  and  in  whatjfjnanner 

affected     tne  sa|^j  subjects  were  likely  to  act  in  case  a  hostile  invasion  of 

towards  . 

the  king,    this  kingdom  should  be  made  by  the  forces  of  the  said  persons 

exercising  the  powers  of  government  in  France,  and  being  enemies 
of  our  said  lord  the  king  as  aforesaid,  for  the  prosecution  of  the 
said  war  against  our  said  lord  the  king,  with  intent  to  communi- 
cate, notify,  and  reveal,  and  cause  to  be  communicated,  notified, 
and  revealed,  such  intelligence  and  information  to  the  said  per- 
sons exercising  the  powers  of  government  in  France,  and  being 
enemies  of  our  said  lord  the  king  as  aforesaid,  for  the  aid,  assist- 
ance, direction,  and  instruction  of  the  said  enemies  of  our  said 
lord  the  king  in  their  conduct  and  prosecution  of  the  said  war 
against  our  said  lord  the  king. 
Eighth  [Commencement  of  statement  of  oveit  act  as  ante  68.]     Did 

overt  act,  wjth  tne  sa|j  \yiniam  Jackson  and  divers  other  false  traitors, 
conspiring 

to  raise      whose  names  are  to  the  said  jurors  unknown,  conspire,  consult, 

•      II* 

and  *r  consent»  an<^  agree  t0  raise,  levy,  and  make  insurrection,' rebellion, 
ui  Ireland*  and  war  against  our  said  lord  the  king  within  his  kingdom  of 
Ireland,'  and  to  cause,  procure,  and  incite  the  said  persons  exer- 
cising the  powers  of  government  in  France,  and  being  enemies  of 
our  said  lord  the  king  as  aforesaid,  to  invade  the  kingdom  of  Ire- 
land with  ships  and  armed  men,  and  to  carry  on  the  said  war 
against  our  said  lord  the  king  within  the  said  kingdom  of  Ireland. 
Ninth  [Commencement  of  statement  of  overt  act  as  ante  68.]    He  the 

overt  act,  ^^  \yyiiam  Stone  as  such  false  traitor  as  aforesaid,  during  the 
conspiring  ° 

that  W*  J.  said  war,  to  wit,  on,  Sec.  and  on  divers  other  days  as  well  before  as 

to  Ireland  a^tcr  ^iat  ^av»  at>  8cc*  aforesaid,  with  force  and  arms  maliciously 

to  raise  re-  and  traitorously  did  conspire,  consult,  consent,  and  agree  to,  and 

war  there*  v*m  tne  sa*d  William  Jackson  and  divers  other  false  traitors, 

whose  names  are  to  the  said  jurors  unknown,  that  he  the  said 

William  Jackson  should  go  to  and  land  in  the  kingdom  of  Ire- 
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land,  for  the  traitorous  purpose  of  procuring  and  obtaining  intel- 
ligence and  information  *  whether  the  subjects  of  our  said  lord  [*72] 
.the  king  of  his  kingdom  of  Ireland  were  or  were  not  well  affect- 
ed to  our  said  lord  the  king  and  his  government,  and  were  or  were 
not  likely  to  join  with  and  assist  the  forces  of  the  said  persons  ex- 
ercising the  powers  of  government  in  France,  and  being  enemies 
of  our  -said  lord  the  king  as  aforesaid,  in  case  a  hostile  invasion  of 
the  said  kingdom  of  Ireland  should  be  made  by  them  for  the  prose- 
cution of  the  said  war  against  our  said  lord  the  king,  and  of  send- 
ing and  causing  to  be  sent  such  intelligence  and  information  to 
the  said  persons  exercising  the  powers  of  government  in  France, 
and  being  enemies  of  our  said  lord  the  king  as  aforesaid,  for  the 
aid,  assistance,  direction,  and  instruction  of  the  said  enemies  of 
our  said  lord  the  king  in  their  conduct  and  prosecution  of  the  said 
war  against  our  said  lord  the  king,  and  did  then  and  there  mali*> 
ciously  and  traitorously  aid  and  assist  the  said  William  Jackson  in 
going  to  and  landing  in  the  said  kingdom  of  Ireland,  for  the  pro- 
secution, performance,  and  execution  of  the  traitorous  purpose 
last  mentioned,  and  which  said  William  Jackson,  in  pursuance  of 
the  said  last  mentioned  conspiracy,  consultation,  consent,  and 
agreement,  heretofore  and  during  the  said,  war,  to  wit,  on,  &c.  did 
go  to  and  land  in  the  kingdom  of  Ireland,  and  did  stay  and  con- 
tinue there  for  a  long  time,  to  wit,  for  the  space  of  one  month, 
for  the  prosecution,  performance,  and  execution  of  the  traitorous 
purpose  last  mentioned. 

[Commencement  of  statement  of  overt  act  as  ante  68.]   He  the  Tenth 

said  William  Stone,  as  such  false  traitor  as  aforesaid,  after  the  said  overt  ^ 

corrcs- 

William  Jackson  had  gone  to  and  landed  in  the  said  kingdom  of  ponding 
Ireland  for  the  traitorous  purpose  last  mentioned,  and  while  the  said  **.    Y' 
William  Jackson  remained  and  continued  in  the  said  kingdom  of  land  for 
Ireland  for  the  traitorous  purpose  last  mentioned,  and  during  the  "rous'™1" 
said  war,  to  wit,  on,  Sec.  and  on  divers  other  days  as  well  before  purposes- 
as  after  that  day,  at,  &c»  aforesaid,  with  force  and  arms  malicious- 
ly and  traitorously  did  correspond  with,  advise,  counsel,  aid,  abet, 
and  assist  the  said  William  Jackson  in  and  about  the  prosecution, 
performance,  and  execution  of  the  traitorous  purpose  last  men- 
tioned* 
[Commencement  of  statement  of  overt  act  as  ante  68.]     Did  Eleventh 

furnish  and  supply  and  cause  to  be  furnished  and  supplied,  and  overt,  *ct* 

rr  7  * r       7         supplying 

aid  and  assist  in  furnishing  and  supplying  the  said  William  Jack-  W.J.  with 
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money  for  son  with  divers  sums  of  money,  bills  of  exchange,  and  notes  for 

same  trai-  r 

torous        payment  of  money,  thereby  to  enable  the  said  William  Jackson 

purpose.    t0  fulfil,  perform,  and  execute  his,  the.  said  William  Jackson's. 

traitorous  purposes  before  mentioned,  in  contempt  of  our  said 

lord  the  king  and  his  laws,  to  the  evil  example  of  all  others  in  the 

like  case  offending,  contrary  to  the  duty  of  the  allegiance  of  him 

[*73]     the  said  William  *  Stone,  against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our  said  lord 

the  king,  his  crown  and  dignity. 

Second  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

tnlitorous-  P^scnt,  that  on,  Stc.  aforesaid,  [same  as  the  first  count  to  the 

\y  adhe-     words  "  with  all  his  strengUi  intending"  at  the  t,  and  then  flro- 

aiduigand  ceed  fl*  follows,"]  to  aid  and  assist  the  said  persons  exercising  the 

comfort-    powers  of  government  in  France,  and  being  enemies  of  our  said 

king's        lord  tjie  king,  in  the  prosecution  of  the  said  war  against  our  said 

enemies     \0V(\  the  king,  heretofore  and  during  the  said  war,  to  wit,  on,  &€• 

same         aforesaid,  and  on  divers  other  days  as  well  before  as  after  that  day, 

overt  acts  wjtn  force  and  arms  at,  &c.  aforesaid,  maliciously  and  traitorously 
as  in  first  .  ,     .   .  '  7    .  7 

count.        was  adhering  to  and  aiding  and  comforting  the  said  persons  ex- 
ercising the  powers  of  government  in  France,  then  being  enemies 
of  our  said  lord  the  king  as  aforesaid,  and  that  in  the  prosecution. 
First  overt  performance,  and  execution  of  his  treason  atid  traitorous  adhering 
*cta  aforesaid,  he  the  said  William  Stone  as  such  false  traitor  as  afore- 

said, during  the  said  war,  to  wit,  on,  &c.  aforesaid,  and  on  divers 
other  days  as  well  before  as  after  that  day,  at,  Sec.  aforesaid,  with 
force  and  arms  maliciously  and  traitorously  did,  &c.  [same  overt 
Second       act  as  the  first  in  first  count.]     And  in  further  prosecution,  per- 
overt  ac  .    formance,  an(j  execution  of  his  treason  am}  traitorous  adhering 
aforesaid,  he  the  said  William  Stone,  &c.  [Same  overt  acts  stating 
the  "  adherence"  here  follow,  firecisely  as  in  first  count,  and  the 
second  count  concluded  the  same  as  the  first.] 
Other  *Assembling  with  other  traitors  to  procure  sums  of  money  and 

onlndict-8  arme(*  mcn>  an(*  t0  ^evv  war  within  this  kingdom  against  the  king, 
ment  for     4,  vol.  Stat.  Trial.  207. 

iiijr  depo"-       Assembling,  and  consulting  concerning  the  mode  of  compass- 
fiition  and  fog  the  deposition  and  death  of  the  king.     Trem.  P.  C.  2. 
the  king.        Promising  to  assist  said  traitorous  purposes,  by  providing  arms 
[*f9]     and  armed  men.     Trem.  P.  C.  2. 

Procuring  arms  in  order  to  effect  said  treasonable  purposes. 
Trem.  P.  C.  2. 
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Assembling  in  armed  and  warlike  array,  and  levying  war  against 
the  king  within  the  realm.    Trem.  P.  C.  3. 

Aiding  and  assisting  with  provision,  and  otherwise,  persona, 
who  had  traitorously  levied  war  in  the  kingdom.    Trem.  P.  C.  3. 

Publishing  a  traitorous  declaration  of  the  Duke  of  Monmouth's. 
Trem.  P.  C.  5. 

Comforting  and  assisting  with  money  a  traitor  who  he  knew  - 
had  fled.    Trem.  P.  C.  6.     2  Stra.  904. 

Conspiring  to  seize  Chester  castle,  and  the  stores  within,  and 
taking  a  journey  for  that  purpose.    Trem.  P.  C.  158. 

Levying  public  war  in  the  realm.    Fost.  C.  L.  6. 

Seizing  and  taking  possession  of  city  of  Carlisle,  and  castle 
thereof,  and  holding  same  against  the  king.    Fost.  C.  L.  8. 

[Commencement  of  indictment,  as  ante  2.]    That  Thomas  For  high 
Hardy,  late  of,  &c.  [and  eight  other a]  being  subjects  of  our  said  JJJJJJSJJL 
lord  the  king,  not  having  the  fear  of  God  in  their  hearts,  nor  to  levy  war 
weighing  the  duty  of  their  allegiance,  but  being  moved  and  se-  ifn^in  his 
duced  by  the  instigation  of  the  devil  as  false  traitors  against  our  said  realm,  on 
lord  the  king,  their  supreme,  true,  lawful,  and  undoubted  lord,  and  gt.  5.  c.  % 
wholly  withdrawing  the  cordial  love  and  true  and  due  obedience,  W 
which  every  true  and  faithful  subject  of  our  said  lord  the  king 
should  and  of  right  ought  to  bear  towards  our  said  lord  the  king, 
and  contriving  and  with  all  their  strength  intending  traitorously  to 
break  and  disturb  the  peace  and  common  tranquillity  of  this  king- 
dom of  Great  Britain,  and  to  stir,  move,  and  excite  insurrection, 
rebellion,  and  war  against  our  said  lord  the  king,  within  this  king- 
dom, and  to  subvert  and  alter  the  legislature,  rule,  and  govern-, 
ment,  now  duly  and  happily  established  in  this  kingdom,  and  to 
depose  our  said  lord  the  king,  from  the  royal  state,  title,  power, 
and  government  of  this  kingdom,  and  to  bring  and  put  our  said 
lord  the  king  to  death  on  the  first  day  of  March,  in  the  thirty-third 
year  of  the  reign  of  our  sovereign  lord  the  now  king,  and  on  di- 
vers other  days  and  times  as  well  before  as  after,  at,  &c.  aforesaid, 
maliciously,  with  force  and  *  arms,  Sec.  did,  amongst  themselves    [*80] 
and  together  with  divers  other  false  traitors,  whose  names  are  to 
the  said  jurors  unknown,  conspire,  compass,  imagine,  and  intend 
to  stir  up,  move,  and  excite  insurrection,  rebellion,  and  war, 


(A)   See  indictment  at  length  4  .  Tooke,  and  others*  See  also  1  East, 
Wentw*  14.  to  30.  against  Hardy,    P.  C*  #>•  98. 
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against  our  said  lord  the  king,  within  this  kingdom  of  Great  Bri- 
tain, to  subvert  and  alter  the  legislature,  rule,  and  government 
now  duly  and  happily  established  within  this  kingdom  of  Great 
Britain,  and  to  depose  our  said  lord  the  king  from  the  royal  state, 
title,  power,  and  government  of  this  kingdom,  and  to  bring  and 
Firatovert  put  our  said  lord  the  king  to  death.    And  to  fulfil,  perfect,  and 
meeting     bring  to  effect  their  most  evil  and  wicked  treason,  and  treasona- 
of  defen-   ble  compassings  and  imaginations  aforesaid,  the  said  [defendants} 
conspiracy  aB  such  ^alse  tutors  as  aforesaid,  with  force  and  arms  on  the  said, 
to  cause  a  &c.  and  on  divers  other  days  and  times,  as  well  before  as  after,  at, 
to  alter  the  &c*  aforesaid,  maliciously,  and  traitorously  did  meet,  conspire, 
constitu-    consult,  and  agree  among  themselves  and  together  with  divers 
depose  the  other  false  traitors,  whose  names  are  to  the  said  jurors  unknown, 
Kng.(0     t0  cause  and  procure  a  convention  and  meeting  of  divers  subjects 
of  our  said  lord  the  king,  ta  be  assembled  and  held  within  this 
kingdom,  with  intent,  and  in  order  that  the  persons  to  be  assem- 
bled at  such  convention  and  meeting  should  and  might  wickedly 
and  traitorously  without  and  in  defiance  of  the  authority,  and 
against  the  will  of  the  parliament  of  this  kingdom,  subvert  and 
alter,  and  cause  to  be  subverted  and  altered,  the  legislature,  rule, 
and  government,  now  duly  and  happily  .established  in  this  king- 
dom, and  depose,  and  cause  to  be  deposed  our  said  lord  the  king 
Second      from  the  royal  state,  title,  power,  and  government  thereof.    And 

°*i!r  h^*'  ^urtner  t0  fal^  perfect,  and  bring  to  effect,  their  most  evil  and 
books,  &c.  wicked  treason,  and  treasonable  compassings  and  imaginations 
inciting     aforesaid,  and  in  order  the  more  readily  and  effectually  to  assem- 
meet  for     ble  such  convention  and  meeting  as  aforesaid,  for  the  traitorous 
sonabte"     purposes  aforesaid,  and  thereby  to  accomplish  the  said  purposes, 
purposes*   the  said  [defendants]  as  such  false  traitors  as  aforesaid,  together 
with  divers  other  false  traitors,  whose  names  are  to  the  jurors 
aforesaid  unknown,  the  said,  &c.  and  on  divers  other  days  and 
times,  as  well  before  as  after,  with  force  and  arms  at,  fee.  afore- 
said, maliciously  and  traitorously  did  compose  and  write,  and  did 
then  and  there  maliciously  a$d  traitorously  cause  to  be  composed 
and  written,  divers  books,  pamphlets,  letters,  instructions,  resolu- 
tions, orders,  declarations,  addresses  and  writings,  and  did  then 
and  there  maliciously  and  traitorously  publish,  and  did  then  and 
there  maliciously  and  traitorously  cause  to  be  published,  divers 

(0  See  the  evidence  under  this  overt  act,  1  Campb.  400* 
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other  books,  pamphlets,  *  letters,  instructions,  resolutions}  orders,   [*81] 
declarations,  addresses,  and  writings,  the  said  books,  pamphlets, 
letters,  instructions,  resolutions,  orders,  declarations,  addresses, 
and  writings*  so  respectively  composed,  written,  published,  and 
caused  to  be  composed,  written,  and  published,  purporting  and 
containing  therein,  among  other  things,  incitements,  encourage- 
ments, and  exhortations  to  move,  induce,  and  persuade  the  sub' 
jects  of  our  said  lord  the  king,  to  choose,  depute,  and  send,  and 
cause  to  be  chosen,  deputed,  and  sent,  persons  as  delegates,  to 
compose  and  constitute  such  convention  and  meeting  as  aforesaid, 
to  be  so  holden  as  aforesaid,  for  the  traitorous  purposes  aforesaid. 
And  further  to  fulfil,  perfect,  and  bring  to  effect  their* most  evil  Third 
and  wicked  treason,  and  treasonable  compassings  and  imagina-  consulting 
tions,  aforesaid,  and  in  order  the  more  readily  and  effectually  to  m  to  time 
assemble  such  convention  and  meeting  as  aforesaid,  for  the  trai-  Gf  Croven- 
torous  purposes  aforesaid,  and  thereby  to  accomplish  the  same  *ion* 
purposes,  the  said  defendants  as  such  false  traitors,  as  aforesaid, 
on,  &c.  aforesaid,  and  on  divers  other  days  and  times,  as  well  be* 
fore  as  after,  with  force  and  arms,  at,  fee.  aforesaid,  did  meet, 
consult,  and  deliberate,  among  themselves,  and  together  with  di- 
vei  s  other  false  traitors,  whose  names  are  to  the  said  jurors  un- 
known, of,  and  concerning  the  calling  and  assembling  such  con- 
vention and  meeting  as  aforesaid,  for  the  traitorous  purposes 
aforesaid,  and  how,  when,  and  where  such  convention  and  meeting 
should  be  assembled  and  held,  and  by  what  means  the  subjects  of 
eur  said  lord  the  king,  should  and  might  be  induced  and  moved 
to  send  persons  as  delegates  to  compose  and  constitute  the  same. 
And  further  to  fulfil,  perfect,  and  bring  to  effect  their  most  evil  Fourth 
and  wicked  treason,  and  treasonable  compassings  and  imaginations  °?VX  ***' 
aforesaid,  and  in  order  the  more  readily  and  effectually  to  assemble  danu 
such  convention  and  meeting  as  aforesaid,  for  the  traitorous  pur-  Jj^JJJJ* 
poses  aforesaid,  and  thereby  to  accomplish  the  same  purposes,  of  them 
the  said  [defendant*]  as  such  false  traitors  as  aforesaid,  together  *m™t  ^ia- 
with  divers  other  false  traitors,  whose  names  are  to  the  jurors  ti  veto  con- 
aforesaid,  unknown,  on  the  said,  &c.  and  on  divers  other  days  and 
times,  as  well  before  as  after,  with  force  and  arms,  at,  aforesaid, 
maliciously  and  traitorously  did  consent,  and  agree  that  the  said 
[defendants]  should  meet,  confer,  and  co-operate  among  them- 
selves, and  together  with  divers  other  false  traitors,  whose  name* 
are  to  the  said  jurors  unknown,  for  and  towards  the  calling  and 
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assembling  such  convention  and  meeting  as  aforesaid,  for  the  trai* 

Fifth  overt  torous  purposes  aforesaid.     And  further  to  fulfil,  perfect,  and 

JUiS .PI0"     bring  to  effect  their  most  evil  and  wicked  treason,  and  treasonable 
curing  ° 

arms  to  be  compassings  and  imaginations  aforesaid,   the   said  [defendants] 
order  trai- as  suc^  ^se  tra^ors  as  aforesaid,  together  with  divers  other  false 
torously  to  *  traitors,  whose  names  are  to  the  jurors  aforesaid,  unknown,  on, 
king'a  ait  kc.  aforesaid,  and  on  divers  other  days  and  times  as  well  before 
thorityand  as  after,  with  force  and  arms,  at,  &c.  aforesaid,  maliciously  and 
govern,      traitorously  did  cause  and  procure  to  be  made  and  provided,  and 
mr*'        ^  l^en  aIM*  t*iere  maliciously  and  traitorously  consent  and  agree 
*■       -"to  the  making  and  providing  of  divers  arms  and  offensive  weapons, 
to  wit,  guns,  musquets,  pikes,  and  axes,  for  the  purpose  of  arming 
divers  subjects  of  our  said  lord  the  king,  in  order,  and  to  the 
intent,  that  the  same  subjects    should   and   might,   unlawfully, 
forcibly,  and  traitorously  oppose  and  withstand  our  said  lord  the 
king,  in  the  due  and  lawful  exercise  of  his  royal  power  and  au- 
thority  in  the  execution  of  the  laws  and  statutes  of  this  realm, 
and  should,  and  might,  unlawfully,  forcibly,  and  traitorously,  sub* 
vert  and  alter,  and  aid  and  assist  in  subverting  and  altering,  with- 
out, and  in  defiance  of  the  authority,  and  against  the  will  of  the 
parliament  of  this  kingdom,  the  legislature,  rule,  and  government, 
now  duly  and  happily  established  in  this  kingdom,  and  depose,  and 
aid,  and  assist  in  deposing,  our  said  lord  the  king  from  the  royal 
Sixth         state,  title,  power  and  government  of  this  kingdom.     And  further 

overt  act,    to  fujfii    perfect,  and  bring  to  effect,  their  most  evil  and  wicked 

conspiring  '  *  ° 

tolevy  war  treason,  and  treasonable  compassings  and  imaginations  aforesaid, 

f£w£8t  the  said,  [defendants]  as  such  false  traitors  as  aforesaid,  with  force 
and  arms,  on,  Sec.  aforesaid,  and  on  divers  other  days  and  times, 
as  well  before  as  after,  at,  See.  aforesaid,  maliciously,  and  traitor- 
ously did  meet,  conspire,  consult,  and  agree,  among  themselves, 
and  with  divers  other  false  traitors,  whose  names  are  to  the  said 
jurors  unknown,  to  raise,  levy,  and  make  insurrection,  rebejjton, 
and  war  within  this  kingdom  of  Great  Britain,  against  our  said 

Seventh     lord  the  king.    And  further  to  fulfil,  perfect,  and  bring  to  effect, 

overt  act,    their  rnost  evil  and  wicked  treason,  and  treasonable  compassings, 
conspiring  r 

to  subvert  and  imaginations  aforesaid,  the  said,  [defendants]  as  such  false 

govern.     traitors  as  aforesaid,  on,  &c*  aforesaid,  and  on  divers  other  days 
xnent*  * 

and  times,  as  well  before  as  after,  at,  Sec.  aforesaid,  with  force  and 
arms,  maliciously  and  traitorously  did  meet,  conspire,  consult,  and 
agree  amongst  themselves,  and  together  with  divers  other  false 
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traitors,  whose  names  are  to  the  said  jurors  unknown,  unlawfully) 
wickedly  and  traitorously  to  subvert  and  alter  and  cause  to  be  sub- 
verted and  altered,  the  legislature,  rule  and  government  now  duly 
and  happily  established  in  this  kingdom,  and  to  depose,  and  tause 
to  be  deposed  our  said  lord  the  king  from  the  royal  state,  title, 
power  and  government  of  this  kingdom.     And  further  to  fulfil,  Eighth 
perfect  and  bring  to  effect  their  most  evil  and  wicked  treason  and  ovt^^ 
treasonable  compassings  and  imaginations  aforesaid,  and  in  order* books  and 
the  more  readily  and  effectually  to  bring  about  such  subversion  j^tm* 
'alteration,  and  deposition  as  last  aforesaid,  the  said  [defendant*]  as  subjects  to 
such  false  traitors  as  aforesaid,  together  with  divers  other  false  ^rous 
traitors,  whose  names  are  to  the  jurors  aforesaid  unknown,  on,  subversion 
&c.  aforesaid,  and  on  divers  other  days  and  times,  as  well  before  &c,*    * 
as  after,  at,  &c.  aforesaid,  with  force  and  arms  maliciously  and    [*83] 
traitorously  did  prepare  and  compose,  and  did  then  and  there 
maliciously  and  traitorously  cause  and  procure  to  be  prepared 
and  composed,  divers  books,  pamphlets,  letters,  declarations,  in* 
structions,  resolutions,  orders,  addresses,  and  writings,  and  did 
then  and  there  maliciously  and  traitorously  publish  and  disperse, 
and  did  then  and  there  maliciously  and  traitorously  cause  and  pro* 
cure  to  be  published  and  dispersed,  divers  other  books,  pamph-  / 

lets,  letters,  declarations,  instructions,  resolutions,  orders,  ad- 
dresses, and  writings,  the  said  several  books,  pamphlets,  letters, 
declarations,  instructions,  resolutions,  orders,  addresses,  and  wri- 
tings, so  respectively  prepared,  composed,  published,  dispersed, 
and  caused  to  be  prepared,  composed,  published,  and  dispersed, 
as  last  aforesaid,  purporting  and  containing  therein,  amongst 
other  things,  incitements,  encouragements)  and  exhortations,  to 
move,  induce,  and  persuade  the  subjects  of  our  said  lord  the  king, 
to  aid  and  assist  in  carrying  into  effect  such  traitorous  subver- 
sion, alteration)  and  deposition,  as  last  aforesaid,  and  also  contain* 
ing  therein,  amongst  other  things,  informations,  instructions,  and 
directions,  to  the  subjects  of  our  said  lord  the  king,  how,  when, 
and  upon  what  occasions,  the  traitorous  purposes  last  aforesaid, 
should,  and  might  be  carried  into  effect.  And  further  to  fulfil,  Ninth 
perfect,  and  bring  to  effect)  their  most  wicked  and  evil  treason,  pj^curinr 

and  treasonable  compassings,  and  imaginations^aforesaid,  the  said  arms  to 

lew  war 
{defendants]  as  such  false  traitors  as  aforesaid,  together  with  di-  against 

vers  other  false  traitors,  whose  names  are  to  the  jurors  aforesaid, the  ^fr 

unknown,  on,  Sec.  aforesaid)  and  on  divers  other  days  and  times  as 

Vol.  II.  H 
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well  before  as  after,  at,  Sec.  aforesaid,  with  force  and  arms,  mali- 
ciously and  traitorously  did  procure  and  provide,  and  did  then  and 
there  maliciously,  and  traitorously  cause  and  procure  to  be  pro- 
vided, and  did  then  and  there  maliciously  and  traitorously  con- 
sent and  agree  to  the  procuring  and  providing,  arms  and  offensive 
weapons,  (to  wit,)  guns,  musquets,  pikes,  and  axes,  therewith  to 
levy  and  wage  war,  insurrection,  and  rebellion,  against  our  said 
lord  the  king,  within  this  kingdom,  against  the  duty  of  the  allegi- 
conclusion  ance  of  the  said  [defendants']  against  the  peace  of  our  said  lord 
the  now  king,  his  crown  and  dignity,  and  against  the  form  of  the 
statute,  in  that  case  made  and  provided. 
For  levy-       That  G.  G.  late  of  the  parish  of  Saint  Mary-le-bonne,  other- 
m?  T^he"  w*se  Mary  Bone,  in  the  county  of  Middlesex,  esquire,  commonly 
king  in  this  called  *Lord  G.  G.  being  a  subject  of  our  said  sovereign  lord 
Edw!'lJI.  G601^  tnc  Third,  by  the  grace  of  God,  of  Great  Britain,  France, 
st.  5.  c.  2.  and  Ireland,  king,  defender  of  the  faith,  Sec,  not  having  the  fear 

1*841  °*  ^*0<*  De*°re  ni8  cves>  nor  weighing  the  duty  of  his  allegiance, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and 
entirely  withdrawing  the  love  and  true  and  due  obedience  which 
every  subject  of  our  said  sovereign  lord  the  king  should  and  of 
right  ought  to  bear  towards  our  said  present  sovereign  lord  the 
king,  and  wickedly  devising  and  intending  to  disturb  the  peace 
and  public  tranquillity  of  this  kingdom,  on,  Sec.  at,  &c  unlawful- 
•  ly,  maliciously,  and  traitorously  did  compass,  imagine,  and  intend 
to  raise  and  levy  war,  insurrection,  and  rebellion  against  our  said 
Overf  act  lord  the  king,  within  this  kingdom  of  Great  Britain :   And  in  or- 

ine'armed  ^er  t0  ^ul^J  am*  bring  to  effect  the  said  traitorous  compassings, 
with  often-  imaginations,  and  intentions  of  him  the  said  G.  G.,  he  the  said  G. 
pons.  (/)"  &'  afterwards,  that  is  to  say,  on,  &c.  aforesaid,  with  force  and 
arms,  at,  &c.  aforesaid,  with  a  great  multitude  of  persons  whose 
names  are  at  present  unknown  to  the  jurors  aforesaid,  to  a  great 
number,  to  wit,  to  the  number  of  live  hundred  persons  and  up* 
wards,  armed  and  arrayed  in  a  warlike  manner,  that  is  to  say, 
with  colours  flying,  and  with  swords,  clubs,  bludgeons,  staves,  and 
other  weapons,  as  well  offensive  as  defensive,  being  then  and 
there  unlawfully,  maliciously  and  traitorously  assembled  and  ga- 


<i)  See  Cro;  C.  A.  390.  This  in-  (/)  As  to  this  overt  act  see  1  East, 
dictment  was  for  the  riots  in  A.  D.  P.  C.  66.  ante  62*.  and  Trem-  P- 
1780.    See  also  Trem.  P.  C.  3.*  C.3. 


THE  KING,   GOVERNMENT,  &C.  -    59 

thered  together  against  our  said  present  sovereign  lord  the  king, 
most  wickedly,  maliciously,  and  traitorously  did  ordain,  prepare, 
and  levy  public  "war  against  our  said  lord  the  king,  his  supreme 
and  undoubted  lord,  contrary  to  the  duty  of  his  allegiance,  against 
the  peace  of  our  said  lord  the  king,  his  crown,  and  dignity,  and 
also  against  the  form  of  the  statute  in  such  case  made  and  provid- 
ed* [Second  count  same  as  thejtrst,  except  that  the  offence  was 
laid  to  be  committed  on  the  2d  June,  "  and  on  dive?*  other  day* 
and  'times  between  that  day  and  the  10th  day  of  the  tame  month"] 

[That  John  Fries,  late  of  the  county  of  Bucks,  in  the  district  j^5^ 
of  Pennsylvania,  yeoman,  being  an  inhabitant  of  and  residing  with-  treason  in 
1b  the  said  Unitea;  States,  to  wit,  in  the  district  aforesaid,  and  un-  coimof1* 
der  the  protection  of  the  laws  of  the  United  States,  and  owing  al-  the  United 
legiance  and  fidelity  to  the  same  United  States,  not  having  the  pennsyl- 
fear  of  God  before  his  eyes,  nor  weighing  the  duty  of  the  said  al-  vania  dis- 
legiance  and  fidelity,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  wickedly  devising  and  intending  the  peace  and 
tranquillity  of  the  said  United  States  to  disturb,  on  the.  seventh 
day  of  March,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-nine,  at  Bethlehem,  in  the  county  of  Northamp- 
ton, in  the  district  aforesaid,  unlawfully,  maliciously,  and  traitor- 
ously did  compass,  imagine,  and  intend  to  raise  and  levy  war,  in- 
surrection and  rebellion,  against  the  said  United  States,  and  to 
fulfil  and  bring  to  effect  the  said  traitorous  com  passings,  imagi- 
nations, and  intentions  of  him  the  said  John  Fries,  he  the  said 
John  Fries,  afterwards,  that  is  to  say,  on  the  said  seventh  day  of 
March,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety-nine,  at  the  said  county  of  Northampton,  in  the  district 
aforesaid,  with  a  great  multitude  of  persons,  whose  names  are 
unknown  to  the  grand  inquest  aforesaid,  to  a  great  number,  to 
wit,  to  the  number  of  one  hundred  persons,  and  upwards,  armed 
and  arrayed  in  a  warlike  manner,  that  is  to  say,  with  guns,  swords, 
clubs,  staves,  and  other  warlike  weapons,  as  well  offensive  as  de- 
fensive, being  then  and  there  unlawfully,  maliciously,  and  traitor- 
ously assembled  and  gathered  together,  did  falsely  and  traitorous- 
ly assemble  and  join  themselves  together  against  the  said  United 
States,  and  then  and  there,  with  force  and  arms,  did  falsely  and 
traitorously,  and  in  a  warlike  and  hostile  manner,  array  and  dis- 
pose themselves  against  the  said  United  States,  and  then  and 
there,  with  force  and  arms,  in  pursuance  of  such  their  traitorous 
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intentions  and  purposes  aforesaid)  he  the  said  John  Fries,  with 
the  said  persons  so  as  aforesaid,  traitorously  assembled  and  armed 
and  arrayed  in  manner  aforesaid,  most  wickedly,  maliciously,  and 
traitorously,  did  ordain,  prepare,  and  levy  war  against  the  said 
United  States.] 
For  a  libel  *That  D.  I.  Eaton,  late  of,  Sec.  being  a  wicked,  malicious,  se- 
??  *?  .  ditious  and  evil  disposed  person,  and  greatly  disaffected  to  our 
[#861  **id  lord  the  king,  and  to  his  administration  of  government  of  this 
kingdom,  and  unlawfully,  maliciously  and  seditiously  contriving, 
devising,  and  intending  to  scandalize,  traduce  and  vilify  our  said 
lord  the  king,  and  to  alienate  and  withdraw  the  fidelity,  affection 
and  allegiance  of  his  said  majesty's  subjects,  from  his  said  ma- 
jesty's person  and  government,  on,  fee.  at,  &c.  unlawfully,  mali- 
ciously and  seditiously  did  publish  and  caused  to  be  published,  a 
certain  pamphlet,  entitled,  u  Politics  for  the  People,  or  Hog's 
[#871  Wash,"  containg  "therein,  among  many  other  things,  certain 
scandalous,  malicious,  inflammatory  and  seditious  matters  of  and 
concerning  our  said  lord  the  king,  that  is  to  say,  You  must  know 
then,  &c.  [here  set  out  libel  with  firofier  innuendos,  see  4  Went. 
20.]     In  contempt  of  our  said  lord  the  king,  and  his  laws,  to  the 


(m)  See  precedent  4  Went.  201. 
Burn*  J.  Libel  III.  For  the  modern 
precedents  of  indictments  or  infor- 
mations for  libels  on  the  king  or  roy- 
al family,  administration,  govern- 
ment, conduct  of  the  army,  &c.  see 
post  87,  8.  to  96,  7.  and  Cowp.  672, 
2  Campb.  398.  6  East  583.  2  Leach, 
4  Ed.  593.  4  Went  199.  9  State 
Trials,  680.  Hand's  Prac.  255.  228. 
11  Slate  Tr.  264.  Cr .  C.  C .  8  Ed, 
255. 258.  Cro.  C.  A.  112.  For  older 
precedents  Trem.  P.  C.  35  to  65. — 
Clift.  Ent.  388.  West.  200. 256. 309. 
364.  Went.  6  vol  Index  tit.  Sedi- 
tion. As  to  the  offence  of  libels  or 
words  against  the  king,-  &c.  see  1 
East.  P.  C.  117  to  121.  4  filac.  Com. 
123.  Cro.  Car.  117  to  127.  With 
respect  to  theybrm  of  the  indictment, 
see  the  notes  to  the  Precedents  of 
Indictments  for  Libels,  post.  It  is 
not  necessary  or  proper  to  allege  that 
the  defendant  «•  traitorously"  wrote 
the  libel,  or  uttered  the  words,  but 
that  allegation  may  be  rejected  as 
surplusage.  2  Ld.  Raym.  879.  3 
Salt  198.  Where  the  words  import 


a  crime  of  themselves,  it  is  not  ne- 
cessary to  show  that  they  were  pub- 
lished with  an  intent  to  injure  Jhe 
king  or  government,  2  Ld.  Raym. 
879.  3  Salk.  198.  The  allegation 
that  the  words  were  uttered,  or  the 
libel  written,  •*  of  and  concerning," 
are  a  sufficient  introduction  of  the 
matter  contained  in  the  libel,  and  a 
sufficient  averment  that  it  was  writ- 
ten of  and  concerning  the  king's  gol 
vernment,  &c.  Cowp.  672.  The  in*, 
dictment  may  allege  that  the  libel 
was  "  according  to  the  tenor  and  ef- 
fect following ;"  and  where  the  mat- 
ter is  apparently  libellous,  may  state 
that  the  defendant "  inter  alia"  pub- 
lished, &c.  Holt.  422.  Though  the 
defendant  may  insist  on  reading 
other  extracts.  2  Campb.  398.  But 
the  words  •'  to  the  effect  following" 
would  be  insufficient  without  the 
words  "  according  to  the  tenor."— *• 
Holt.  422.  It  may  be  charged  that 
the  defendant  "  transcribed  and  col- 
lected*9 libellous  matters*  which  is 
criminal  without  alleging  a  publica- 
tion.    Holt.  422. 


THE  KING,  GOVERNMENT,  &c.  6l 

evil  and  pernicious  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  Second 
present,  that  the  said  D.  I.  Eaton,  so  being  such  a  person  asG0Qnt* 
aforesaid,  and  so  devising,  contriving,  and  intending  as  aforesaid, 
afterwards,  to  wit,  on,  Sec.  aforesaid,  at,  Sec.  unlawfully,  malici- 
ously, and  seditiously  did  publish  and  cause  and  procure  to  be 
published,  a  certain  other  printed  pamphlet,  containing  therein, 
amongst  other  things,  certain  scandalous,  malicious,  inflamma- 
tory and  seditious  matters  of  and  concerning  our  said  lord  the 
king,  according  to  the  tenor  and  effect  following,  that  is  to  say, 
[state  other  libellous  matter  with  different  innuendo*,']  in  contempt 
of  our  said  lord  the  king  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity.  [There  was  a  third  count 
nearly  resembling  the  second."] 

That  defendants  being  seditious,  malicious,  and  ill  disposed  per-  For  a  libel 
sons,  and  being  greatly  disaffected  to  our  present  sovereign  £?*  ^d 
George  the  Third,  Sec.  and  to  his  administration  of  the  govern*  his  admi- 
ment  of  this  kingdom,  and  most  unlawfully,  wickedly,  and  mali-  („) 
ciously,  devising,  designing,  and  intending  as  much  as  in  them 
lay,  to  bring  our  said  lord  the  king  and  his  administration  of  the 
government  of  this  kingdom,  and  the  persons  employed  by  him 
in  the  administration  of  the  government  of  this  kingdom  into  great 
and  public  hatred  and  contempt  among  all  his  liege  subjects,  and 
to  alienate  and  withdraw  from  our  said  lord  the  king  the  cordial 
love  and  affection,  true  and  due  obedience,  fidelity,  and  allegiance 
of  the  subjects  of  our  said  lord  the  king,  on,  Sec.  at,  Sec.  did  un- 
lawfully, seditiously,  and  maliciously  print  and  publish,  and  cause, 
Sec.  a  certain  scandalous,  malicious,  and  seditious  libel  of  and 
concerning  our  said  lord  the  king,  and  his  administration  of  the 
government  of  this  kingdom,  to  the  tenor  and  effect  following, 
that  is  to  say,  [here  set  out  the  matter  charged  as  libellous,']  to  the 
great  scandal,  Sec. 

That  Daniel  Isaac  Eaton,  late  of,  Sec.  being  a  wicked,  malici-  F«r  a  libel 


(«)  2  Campb.  Rep.  398.  6  East.     593.  as  to  form  of  indictment,  ante 
J63»%r  fe  Ubei,  bringing  a  procU-     86*.  ostein, 
nutioauuo  contempt*  3  Leach,  4  £d. 
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on  heredi-  ous,  seditious,  and  ill  disposed  person,  and  being  greatly  disaffiec- 

nare™0"  d te<*  *°  *OUr  80vcre*Sn  *ora*  tnC  now  *"n£>  an^  to  tne  constitution 
constitu-  and  government  of  this  kingdom,  and  most  unlawfully,  wicked* 
^pftssl  *?'  ■cd*t*ousljr,  8n<*  maliciously  devising,  contriving,  and  intending 
to  scandalize,  traduce,  and  vilify  our  said  lord  the  now  king,  and 
the  hereditary  succession  to  the  crown  and  regal  government  of 
this  kingdom  as  by  law  established,  and  to  alienate  and  withdraw 
from  our  present  sovereign  lord  the  now  king,  the  true  and  due 
obedience,  fidelity,  and  allegiance  of  his  subjects,  and  wickedly 
and  seditiously  to  disturb  the  peace  and  tranquillity  of  this  king- 
dom, on,  tec.  with  force  and  arms  at,  Sec.  aforesaid,  he  the  said 
.Daniel  I.  Eaton,  unlawfully,  wickedly,  maliciously,  and  seditious- 
ly did  publish  and  cause  to  be  published,  a  certain  scandalous, 
malicious,  and  seditious  libel,  entitled,  "  Rights  of  Man,  Part 
Second,  combining  principle  and  practice,  by  Thomas  Paine,  se- 
cretary for  foreign  affairs  to  Congress  in  the  American  war,  and 
author  of  the  works  entitled  Common  Sense,  and  the  First  Part 
of  the  Rights  of  Man  ;  London,  printed  by  H.  D.  Simmons,  Pa- 
ternoster Row,  1799."  In  which  said  libel  are  contained  amongst 
other  things,  divers  scandalous  and  malicious  and  seditious  mat- 
ters of  and  concerning  the  hereditary  succession  to  the  crown  and 
royal  government  of  this  kingdom,  as  by  law  established,  (that  is 
to  say)  in  one  part  thereof,  according  to  the  tenor  .and  effect  fol- 
lowing, (that  is  to  say,)  it  cannot  be  proved  by  what  right  here* 
dilary  government  (meaning  amongst  other  things  the  said  here- 
ditary government  of  this  kingdom)  could  begin,  neither,  &c— 
[Here  state  libellous  matter  vnth  proper  innuendo,  see  4  Went. 
199.]  And  in  another  part  according  to  the -tenor  and  effect  fol- 
lowing, (that  is  to  say)  hereditary  succession,  meaning  amongst 
other  things,  the  said  hereditary  succession  to  the  government  of 
this  kingdom,  is  a  burlesque,  &c.  [Here  state  other  libellous 
matter*]  In  contempt  of  our  said  lord  the  now  king,  in  open 
violation  of  the  laws  of  this  kingdom,  and  to  the  great  danger  of 
our  happy  constitution,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

Against  a    *That  A.  B.  late  of,  8cc.  dissenting  preacher,  being  a  pernicious 
[*95] 

(o)  See  precedent  4  Wentw*  199.     P.  C.  90.    4  Blac  C.  91, 2.    At  to 
Cowp.  672.  8  State  Tr.  680.  1  East    form  of  indictment,  ante  86*.  note  m 
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and  a  seditious  man,  and  a  person  of  a  depraved,  impious,  and  dis-  dissenting 
quiet  mind,  and  contriving,  and  maliciously,  and  seditiously  in-  [£^editi- 
tending  to  disquiet,  molest,  and  disturb,  the  peace  and  common  pus  words 

in  a  ser- 
tranquillity  of  our  lord  the  king,  and  of  this  kingdom,  and  to  tra-  molL  ^ 

duce  and  vilify  the  happy  constitution  and  government  of  this 
kingdom,  and  to  bring  our  said  lord  the  king,  and  his  government 
of  this  kingdom  into  hatred  and  contempt,  with  all  the  subjects  of 
this  realm,  and  to  excite  the  subjects  of  our  said  lord  the  king  to 
sedition  against  his  government,  on,  &c.  at,  &c.  to  complete,  per- 
fect, and  bring  to  effect,  his  said  most  wicked  and  seditious  con- 
trivances and  intentions,  in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  lord  the  king,  unlawfully,  wickedly, 
maliciously,  *and  seditiously  did  preach,  speak,  utter,  and  with  [*96] 
a  loud  voice  publish  among  other  things  of,  and  concerning  the 
revolution  in  the  government  of  this  kingdom,  in  the  year  of  our 
lord  1688,  and  the  laws  of  this  kingdom  then  made,  these  false, 
scandalous,  and  seditious  words  following,  that  is  to  say :  The 
Jaws  (meaning  the  laws  of  this  kingdom)  made  at  that  time, 
(meaning  at  the  time  of  the  said  revolution)  have  been  since 
abused,  and  brought  into  disuse,  and  it  particularly  behoves  me, 
(meaning  the  said  A*  B.)  to  speak  of  the  present  times  (meaning 
thereby,  that  the  said  laws  were  at  the  present  time  abused,  and 
brought  into  disuse  by  his  said  majesty's  government)  to  the  great 
scandal,  ftcc.  of  our  said  lord  the  king  and  his  laws,  to  the  great 
danger,  of  our  happy  constitution,  to  the  evil  example,  &c.  and 
against  the  peace,  &c.  And  the  jurors  upon  their  oath  aforesaid, 
further  present,  that  the  said  A.  B.  being  such  person  as  aforesaid, 
and  contriving,  and  maliciously  and  seditiously  intending  as  afore- 
said, afterwards,  to  wit,  on,  fee.  aforesaid,  at,  Sec.  aforesaid,  to 
complete,  perfect,  and  bring  to  effect,  his  said  most  wicked  and 
seditious  contrivances  and  intentions,  in  the  presence  and  hearing 
of  divers  liege  subjects  of  our  said  lord  the  king,  unlawfully,  wick- 
edly, maliciously,  and  seditiously  did  preach,  speak,  utter,  and 
with  a  loud  voice  publish,  amongst  other  things  of,  and  concern- 
ing a  supposed  revolution  in  the  government  of  France,  whereby 
the  ancient  monarchical  government  of  that  country  was  suppos- 
ed to  be  subverted,  and  a  republican  government  established  in 
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(/>)  This  was  the  indictment  a-     on  which  he  was  convicted,  and  ob« 
gainst  Wiaterbbtham,  A*  JD.  1793,     tained  from  the  erowu  office. 
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iu  place,  and  of  askL  concerning  the  government  of  this  kingdom, 
these  scandalous  and  seditions  words  following,  that  is  to  say,  I 
(meaning  the  said  A.  B.)  highly  approve  of  the  revolution  in 
France,  (meaning  the  said  revolution  in  the  government  of  France) 
and  I  (meaning  the  said  A.  B.)  do  not  doubt  but  it  has  opened  the 
eyes  of  the  people  of  England,  (meaning  that  the  people  of  Eng- 
land) to  see  that  there  was  a  necessity  for  a  similar  revolution  in 
the  government  of  this  kingdom,  to  the  scandal,  fcc.  (a*  in  the 
firrt  count.) 
For  sediti-  •That  A*  B.  late  of,  fcc.  being  a  person  of  depraved,  impious, 
wdmrtthc  ****  disquiet  mind,  and  of  a  seditious  disposition,  and  contriving* 
king  and  practising,  and  maliciously,  turbulcntly,  and  seditiously  intending 
ment?Va)  the  peace  and  common  tranquillity  of  our  lord  the  king,  and  of 
[*97]  this  kingdom,  to  disquiet,  molest,  and  disturb,  and  to  bring  our 
most  serene  sovereign  lord  George  the  Third,  now  king  of  Great 
Britain,  &c.  into  great  hatred  and  contempt  with  all  his  liege  and 
faithful  subjects  .of  this  realm,  and  to  alienate  and  withdraw  the 
affection,  fidelity,  and  allegiance  of  his  said  majesty's  subjects, 
Trom  his  said  majesty,  and  to  excite  and  move  his  said  majesty's 
subjects  to  hatred  and  dislike  of  the  government  and  constitution, 
established  within  this  realm,  he  the  said  A.  B.  his  most  wicked 
contrivances,  practices,  and  intentions  aforesaid,  to  complete,  per- 
[*98]  feet,  *and  render  effectual,  on,  fcc.  in  a  certain  discourse,  which 
the  said  A.  B.  then  and  there  had,  with  divers  subjects  of  our 
said  lord  the  king,  of  and  concerning  our  said  lord  the  king,  and 
the  government  and  constitution  established  within  this  realm,  in 
the  presence  and  hearing  of  divers  liege  subjects  of  our  said  lord 
the  king,  then  and  there  present,  maliciously,  unlawfully,  wick- 
edly, and  seditiously  did  say,  assert,  affirm,  and  pronounce,  and 
with  a  loud  voice  did  publish  these  malicious,  seditious,  and  op- 
probrious English  words  following,  that  is  to  say,  I  (meaning  the 
said  A.  B.)  am  for  equality ;  I  (meaning  the  said  A.  B.)  see  no 
reason  why  any  man  should  not  be  upon  a  footing  with  another. 
It  is  every  man's  birthright  And  that  the  said  A.  B.  being  there- 
upon, then  and  there  asked  by  one  of  the  persons,  then  and  there 
present,  how  he  the  said  A.  B.  dared  to  hold  such  language  in 
any  public  or  private  company,  and  what  he  meant  by  equality, 


(?)  This  was  the  indictment  a-     he  was  convicted ;  obtained  from 
gainst  Frost,  A.  D.  1793,  on  which     crown  office. 


IK 


TH£  KING,  fcOVEfcNMENt,  &Ci  65 

he  the  said  A.  B.  then  and  there  wickedly,  maliciously  and  sedi- 
tiously, in  the  presence  and  hearing  of  those  subjects  replied,  in 
these  words,  that  is  to  say,  "  why,  no  kings ;"  and  thereupon  the 
said  A.  B.  being  thereupon  further  asked,  if  he  meant  no  kings 
in  this  country,  he,  the  said  A.  B.  wickedly,  maliciously,  and  se- 
ditiously, in  the  presence  and  hearing  of  those  subjects,  answered 
in  these  words,  that  is  to  say,  "  yes,  no  king,  the  constitution  of 
this  country  is  a  bad  one,"  (meaning  thereby,  that  he  the  said  A. 
B.  was  for  having  no  king  in  this  realm*  and  that  the  constitution 
of  this  realm  was  a  bad  one  in  having  a  king,)  to  the  great  scandal 
and  contempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil 
example,  &c.  and  against  the  peace,  Sec.  And  the  jurors,  fee.  Second 
do  further  present,  that  the  said  A.  B.  being  such  wicked  andcottnt* 
evil  disposed  person  as  aforesaid,  and  further  contriving  and  in- 
tending as  aforesaid,  afterwards,  to  wit,  on,  8c c.  aforesaid,  at,  8cc. 
aforesaid,  in  another  discourse  which  the  said  A.  B«  then  and 
there  had  with  divers  liege  subjects  of  our  said  lord  the  king,  of 
and  concerning  our  said  lord  the  king,  and  the  government  esta- 
blished within  this  realm,  in  the  presence  and  hearing  of  divers 
other  liege  and  faithful  subjects  of  our  said  lord  the  king,  then 
and  there  present,  maliciously,  seditiously,  and  wickedly  did  say, 
assert,  affirm,  and  pronounce,  and  with  a  loud  voice  did  declare 
and  publish  these  other  malicious  and  seditious  English  words 
following,  that  is  to  say,  I  (meaning  the  said  A.  B.)  am  for  equa* 
lity,  and  the  said  A.  B.  being  thereupon,  then  and  there  asked  by 
one  of  the  persons  tljen  and  there  present,  if  he  the  said  A.  B. 
meant  thereby  equality,  and  no  king  in  this  country,  he  the  said 
A.  B.  then  and  there,  in  the  presence  and  hearing  of  those  sub* 
jects,  maliciously,  and  seditiously  replied,  and  with  a  loud  voice 
published  these  words  following,  that  is  to  say,  "  yes,  no  king, 
and  there  ought  to  be  no  *kings,"  (meaning  thereby,  amongst  [#99] 
others,  that  there  ought  to  be  no  king  in  this  realm)  to  the  great 

scandal,  Sec.  [a*  in  first  count.']    And  the  jurors,  &c.  do  further  Third 

count 
present,  that  the  said  A.  B.  being  such  wicked  and  evil  disposed 

person  as  aforesaid,  and  wickedly,  and  seditiously  devising,  and 

intending  as  aforesaid,  afterwards,  to  wit,  on,  &c*  aforesaid,  at, 

&c.  aforesaid,  in  the  presence  and  hearing  of  divers  other  liege 

and  faithful  subjects  of  our  said  lord  the  king,  then  and  there 

present,  maliciously,  seditiously,  and  wickedly  did  utter,  and  with 

a  loud  voice  pronounce,  assert,  and  affirm,  that  there  ought  to  be 

Vol.  II.  I 
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no  king  in  this  couutry,  (meaning  this  kingdom)  to  the  great 
scandal,  Sec.  [as  in  first  count.'] 


[•103J 


^CHAPTER  VI. 


INDICTMENTS,  isfc.  FOR  OFFENCES  RELATING  TO 

COIN  AND  BULLION. 


For  trea-  MIDDLESEX.  The  jurors  for  our  lord  the  king,  upon  their 
son m  coin- oalb  presentj  that  C.  D.  late  of,  &c.  not  having  the  fear  of  God 
neas,  on  25  before  his  eyes,  nor  weighing  the  duty  of  his  allegiance,  but  be- 
st 7s  2  m%  mQve<*  *aIK*  seduced  by  the  instigation  of  the  devil,  and  con- 
(a)  triving  and  intending  our  said  lord  the  king  and  all   his  people 

E*104] 


(a)  See  other  precedents,  Co.  Ent. 
360.  West.  tit.  Indictment,  sect. 
142,  3,  4,  5. — As  to  this  offence*  (1) 
counterfeiting  the  king'9  money,  or 
bringing  false  money  into  the  realm 
is  declared  to  be  treason,  by  25  Ed  w. 
III.  st.  5.  c.  2.  But  this  extends  on- 
ly to  gold  and  silver  money,  1  East. 
P.  C  159.  Same  penalty  inflicted 
on  persons  counterfeiting  foreign 
coin,  current  here  by  consent  of  the 
sovereign,  1  Mar.  st.  2.  ch.  6. ;  and 
on  persons  bringing  counterfeit  fo- 
reign coin,  current  here,  into  the 
realm,  1  and  2  P.  and  M.  ch.  11.  s. 
2v  Treason  to  counterfeit  Irish 
money,  under  25  Edw.  III.  1  East. 


P.  C.  150.  Clergyable  felony  to  coin 
foreign  gold  or  silver  money,  37  Geo. 
II I., c.  126.  s.  2.  The  counterfeit 
must  so  resemble  the  coin  for  which 
it  is  intended  to  pass,  as  ordinarily  to 
impose  on  the  world,  though  the  re- 
semblance need  not  be  perfect,  1 
East.  P.  C.  163,  4.  There  need  not 
be  any  impression*  1  Leach,  364.— 
In  order  to  complete  the  offence* 
there  need  not  be  any  attempt  to  ut- 
ter, 1  East,  P.  C 165.  Marking  the 
edges  of  coin  already  in  currency  is 
also  high  treason,  by  8  and  9  W.  III. 
c.  26.  s.  3.  made  perpetual  by  7  Ann, 
c  25.  8.  3.  And  gilding,  washing, 
or  casing  is  subject  to  the  same  pe- 


(1)  [United  States." By  the  act  of  Congress  passed  April  2,  1792,  (Laws  U.  Si  voL  3. 
page  268.)  debasing  or  making  worse,  for  the  purpose  of  profit  or  gain,  or  with  a  fraudu- 
lent intention,  auy  of  the  gold  of  silver  coius  which  shall  be  struck  or  coined  at  Use  mint, 
through  the  default,  or  with  the  connivance  of  the  officers,  or  other  persons  employed  at 
the  mint ;  and  embvzzUng  any  of  the  coins  or  the  metals  committed  to  their  charge,  for 
the  purpose  of  being  coined;  are  declared  to  be  felonies,  and  punished  with  death. 

By  the  act  of  April  21,  1806,  (L-wsU.  S.  vol.  4.  page  67.)  Forging  or  counterfeiting 
any  gold  or  silver  coins,  coined  at  the  mint  of  the  United  States,  or  any  foreign  coins, 
which,  by  law,  are  made  current,  Mid  altering  the  same,  are  declared  felonies,  and  are 
punished  by  imprisonment  at  hard  labour,  for  a  period  not  less  than  three  years,  or  more 
than  ten  years,  or  by  imprisonment,  not  less  than  five  years,  and  a  fine,  not  exceeding 
five  thousand  dollars. 

By  the  same  law,  importing  any  false  or  forged  coins,  which,  by  law,  are  made  cur- 
vent,  with  intent  to  utter  them,  and  uttering  or  posting  them,  are  felonies,  and  are  pu- 
nished by  imprisonment  at  hard  labour,  and  by  a  fine.     Laws  U.  S.  vol.  4.  page  67. 

Impairing,  diminishing,  falsifying,  scaling,  or  lightening  any  of  the  coins  of  the  United 
States,  or  those  made  current  by  law,  is  felony,  and  punished  with  fine  and  imprisonment.' 
4  voL  Laws  U.  States,  68.} 


DELATING  TO    COIN. 
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craftily,  falsely,  deceitfully,  feloniously,  and  traitorously,  (b)  to 
deceive  and  defraud  on,  &c.  with  force  and  anns  at,  &c.  t  twenty 
pieces  of  false,  feigned,  and  counterfeit  money  and  coin,  of  cop- 
per brass,  and  other  mixed  metals,  of  (c)  the  likeness  and  simiU- 


nalties>  15  Geo.  II.  c.28.  s.  1.  which 
seem  only  to  be  modes  of  coining*. — 
As  to  the  crime  of  treasonable  coin- 
ing-, &c.  in  general,  see  1  Hale,  210 
to  230.  Hawk.  b.  1.  c.  17.  s.  54  to 
91.  Bac  Ab.  Prerogative,  b.  8.— 
Com.  Dig.  Justices  K.  7.  4  Blac. 
Com.  88  to  91.  1  East  P  C.  158  to 
167.  Burn,  J.  Coin.  Cro.  C.  C.  109, 
fee*  Accessaries.  In  treason,  all  con- 
cerned are,  in  general,  principals. — 
1  Hale,  233.  But  it  has  been  doubt- 
ed whether  receivers  of  coiners  are 
guilty  of  more  than  misprision  of 
treason,  1  East  P.  C.  94,  &c. ;  and, 
on  this  doubt,  a  convict  was  pardon- 
ed, Dyer  296,  a. ;  but  it  seems  they 
are  traitors,  1  East  P.  C.  95,  except 
where  accessaries  before  and  prin- 
cipals in  second  degree  are  express- 
ly included  in  the  terms  of  the  act 
which  creates  the  treason,  when  the 
construction  has  been,  in  general, 
lenient,  according  to  the  maxim,  ex- 
press um  facit  cessare  facitum,  1 
East.  P.  C.  96,  At  alt  events,  the 
receiver  of  a  traitor  cannot  be  tried 
till  the  original  traitor  is  convicted, 
1  Hale,  238.  the  indictment  against 
him  must  be  special  and  not  general, 
as  in  case  of  procurers  and  abettors, 
1  Hale,  238.  A  party  who  agrees, 
before  the  fact,  to  receive  and  vend 
counterfeit  coin  is  a  principal  trai- 
tor, 1  Hale,  214.  Limitation  of  Pro- 
secution. Prosecutions  under  8  and  9 
W.  111.  e.  26.  for  marking  coin,  must 
by  7  Ann,  c.  25.  s.  2.  be  commenced 
within  six  months,  and  for  washing, 
gilding,  or  colouring,  under  15  Geo, 
I.  c.  28.  by  s.  5.  within  six  months* 
$ut  information  before  justice  is  a 
sufficient  commencement,  1  East-  P. 
C.  186.  Indictment.  The  rules  laid 
down  a9  relative  to  other  indict- 
ments for  treason,  except  as  to  overt 
acts,  apply,  in  general,  to  treasons 
relative  to  the  coin.  On  the  statute 
8  and  9  W.  HI.  c.  26.  s.  1  and  3.  as 
they  contain  a  special  exception  in 
the  enacting  clause  as  to  person's 
cnroloyefl  in  the  mint,  it  is  necessary 


to  insert  an  averment  expressly  ne- 
gativing that  circumstance,  Fosl. 
430.  Where  defendants  are  taken 
in  the  act  of  incomplete  coining,  an 
indictment  containing  one  count  on 
25  Edw.  III.  c,  2.  and  another  on  Z 
and -9  W.  HI.  c.  26.  cannot  be  sup- 
ported, 1  Leach,  135. — Evidence.— 
Two  witnesses  are  not,  as  in  other 
treasons,  necessarv  to  convict,  1 
East.  P.  C.  187.  'l  Leach,  42.— 
Houses  and  other  suspected  places, 
may  be  searched  for  tools  and  base 
coin,  which  may  be  seized,  produc- 
ed in  evidence,  and  afterwards  des- 
troyed, 8  and  9.  W.  HI  c.  26.  s.  5. 
11  Geo.  III.  c.  40.  37  Geo.  III.  c. 
126.  s.  7.  But  the  defendant  is  al- 
lowed 35  peremptory  challenges,  1 
East.  P.  C.  187 — Defence.— The  de- 
fendants are  not  entitled  now  to  a 
copy  of  the  indictment,  witnesses, 
and  jury,  6  Geo.  Ill:  c.  53.  s.  3.  4 
Bla.  C.  352.  nor  to  make  their  full 
defence  by  counsel,  7  and  8  \V.  III. 
c.  3.  m.  13. ;  but  are,  in  all  respects, 
to  be  tried  as  common  felons,  ex* 
cept  that  they  are  allowed  35  per- 
emptory challenges,  1  East.  P.  C. 
187. — Judgment. — The  sentence  in 
treason  relative  to  the  coin,  was  al- 
ways to  be  drawn  and  hanged,  1 
Hale,  351.  Women  were  burnt; 
but  by  30  Geo.  II.  c.  48.  they  also  are 
to  be  drawn  and  hanged.  No  cor- 
ruption of  blood  or  loss  of  dower  en- 
sues. Burn,  J.  Coin  — Reward*. ~ 
Party  prosecuting  to  conviction  a 
clipper,  &c.  of  coin,  receives  40/.— 
6  and  7  W.  III.  c.  17.  s.  9. ;  and  the 
same  sum  for  convicting  a  traitor  of, 
washing,  gilding,  &c.  15  Geo.  II.  c. 
28.  s.  7. 

(A)  The  word  traitorously  is  ma- 
terial, 2Ld.  Raym.  870.  Comb. 
259.     1  East.  P.  C.  115. 

(c)  1  Leach,  136  364.  1  East. 
P.  C.  164.  The  precedents  some- 
times use  the  word  "  to,"  see  Cro. 
C.  C.  109.  1  Leach,  285.  Starkie, 
359.  West  Indictment,  s.  J42,  3, 
4,5. 
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INDICTMENTS,  &C.  FOB  pFFENCES,  &C. 


[#105]  tude  of  the  good,  legal,  *and  current  money  and  gold  coin  of  our 
said  lord  the  king,  of  this  realm,  called  guineas,  (d)  then  and* 
there  falsely,  deceitfully,  feloniously  and  traitorously,  (<•)  did  forge, 
counterfeit  and  coin,  against  the  duty  of  his  allegiance,  (f)  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity,  and 
also  against  the  form  of  tfie  statute  in  that  case  made  and  provid- 
ed, (g) 


t*!22] 


*CHAPTER  VII. 


INDICTMENTS,  tfc,  FOR  OFFENCES  AGAINST  THE 

REVENUE. 


(OMITTBD.) 


{d)  Every  indictment  for  coining, 
Clipping,  uttering,  &c.  must  show 
the  kind  of  coin  in  respect  whereof 
the  offence  is  committed;  but  though 
it  is  usual  to  express  the  numbers  of 
each  kind,  it  is  not  necessary  to  set 
them  forth  in  the  indictment,  2 
Hale,  187.    Cro.  C.  C  39. 

(e)  Supra,  note  b. 

(/)  The  indictment  should  al- 
ways allege  the  fact  to  be  done  a- 


gainst  the  duty  of  the  defendant's 
allegiance,  Comb.  259.  1  Ld.  Raym. 
1,  2.  2  Salk.  650.  1  East.  P.  C.  115. 
The  term  ■«  natural,"  is  never  ne- 
cessary, when  defendant  is  a  fo- 
reigner it  is  improper,  and  is  always, 
better  omitted,  1  East.  P.  C.  115.^ 
Cranburn's  Case,  4  Harg.  St.  T*. 
670.  ante,  64*. 

(g)  25  Edw.  III.  st.  5.  ch.  2.  scq 
ante,  103*.  n.  («) 


*CHAPf  ER  VIII.  C*144] 

FOR  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

Obstructing  or  not  assisting  Process — Escapes — Rescues — 
Contempts  in  Courts — Returning  from  Transportation — 
Taking  Money  for  returning  Stolen  Goods — Compounding 
Felonies,  and  other  Offences — Barratry  and  Maintenance^- 
Against  Justices  for  Oppression  and  Misconduct — Against 
Coroners  for  Negligence  and  Misconduct — Against  Inferior 
Officers  for  Negligence  and  Misconduct — Against  Minis- 
terial  Officers  for  not  Serving — Disobedience  of  Orders  of 
Justices— Extortion,  &?c.  fc^cf 

FOR  OBSTRUCTING  OR  NOT  ASSISTING  PROCESS: 

[COMMENCEMENT  of  indictment  as  ante  2.]    That  C.  D.  For  as. 

late  of,  &c.  on,  &c.  with  force  and  arms  at,  &c.  did  make  an  as-  '^  obf 

sault  upon  A.  B.  in  the  peace  of  God  and  our  said  lord  the  king,«tructinpa 

then  and  there  being,  and  also  then  and  there  at  the  request  of  [J;^  a  COD. 

one  E.  P.  one  of  the  constables  of  the  said  parish  of ,  and  of  stable  in 

G.  H.  aiding  *and  assisting  the  said  E.  F.  and  G.  H.  in  the  due  p^y  on  a 

and  lawful  execution  of  a  certain  warrant  in  writing,  then  andJUft,ce>8 

°  warrant. 

,  (a) 

t  It  has  been  thought  advisable  to  arrange  prosecutions  for  perjury  in  a   *■  •> 

distinct  chapter. 

(a)  See  other  precedents,  Trem.  J*  to  the  offence.  (1)  Any  obstruc* 
P.  C.  273.  2  Stark.  544.  Cro.  C  C.  tion  of  lawful  process,  whether  it  be 
151.    1  Smith,  555     5  East.  304.—    by  active  means  or  the  omission  of  a 

(l)  {United  Stales.— IT  any  person  shall  knowingly  and  wilfully  obstruct,  resist,  or  op- 
pose, any  officer  of  the  United  States,  in  serving  or  attempting  to  serve  or  execute  any 
mesne  process,  or  warrant,  or  any  rule  or  order,  of  any  of  the  courts  of  the  United 
,  States,  or  other  legal  or  judicial  writ  or  process  whatsoever,  or  shall  assault,  beat  or  wound 
any  officer,  or  other  person  duly  authorised,  in  serving  or  executing  any  writ,  rule,  order, 
process,  or  warrant  aforesaid  ;  every  person  so  knowingly  and  wilfully  offending,  shall,  on 
conviction  thereof,  be  imprisoned,  not  exceeding  twelve  months,  and  fined,  not  exceeding 
three  hundred  dollars.  Laws  U.  S.  vol*  3.  page  ?7.  (See  the  indictment  against  Bright 
and  others,  under  thb  law,  post.) 

If  any  person  or  persons  shall,  by  force,  set  at  liberty  or  rescue  any  person  who  shall  be 
found  guilty  of  treason,  murder,  or  any  other  capital  crime,  or  rescue  any  person  convic- 
ted of  any  of  the  said  crimes,  going  to  execution,  or  during  execution,  every  person  so 
•Sending,  and  being  thereof  convicted,  shall  suffer  death.  And  if  any  person  shall,  by 
force,  set  at  liberty  or  rescue  any  person  who,  before  conviction  shall  stand  committed  for 
any  of  the  capital  offences  aforesaid,  or  if  any  person  or  persons  snail,  by  force,  set  at 
liberty  or  rescue  any  person  committed  for  or  convicted  of  any  other  offence  against  the 
United  8tates,  every  person  so  offending,  shall,  on  conviction,  be  fined,  nut  exceeding  five 
handled  dollars,  and  imprisoned,  not  exceeding  one  year.— JbitL] 


70         FOR  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

there  made  and  directed  to  them  the  said  £.  F.  and  G.  H.  under 
the  hand  and  seal  of  I.  K.  clerk,  then  and  there,  and  at  the  time 
[*146]  of  making  such  warrant,  *bcing  one  of  the  justices  of  our  said 
Jord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the 
king,  in  and  for  the  said  county  of  Hertford,  and  whereby  after 
reciting,  &c.  [here  set  forth  the  recital  of  the  warrant]  he  the 
said  I.  K.  commanded  them  the  said  £.  F.  and  G.  H.  to  take  and 


legal  duty,  is  an  indictable  offence,  resistance  may  be  defended  ;  as  any 

6  T.  R.  635.    4  Bla.  Com.  129.    It  one  may  interfere  to  prevent  an  ille- 

is  also  an  offence  at  common  law  to  gal  caption,  doing  no  more  than  is 

obstruct   the  execution  of  powers  necessary  for  that  purpose,  5  East, 

granted  by  a  statute,  and  therefore  308.     1  Smith,  555.     And  see   also 

the  indictment  in  such  case  need  not  2  Ld.  Raym .  1296.  1574.     9  Harg. 

conclude  "  contrary  to  the  form  of  S*.  Vr    312.     H.>lt,  485.     11  Mod. 

the  statute  in  such  case  made  and  242.    2  Stra.  882.     Styles,  469.— 

provided,"  Dougl.  445.     In  cases  of  Kel.  136.    Fost.  135.   312.  314.    .1 

treason  or  felony  the  party  opposing  Hale,  465.  ante  1  vol.  61*.     And  it 

becomes  particeps  criminis,  that  is,  should  seem  that  a  constable  cannot 

an  accessary  in  felony  and  a  princi-  arrest  for  a  mere  breach  of  the  peace 

pal  in  treason,  4  Bla.  Com.  129.—  unless  committed  in  his  view,  Hawk. 

Formerly  the  great  obstruction   to  b.  2.  c  13.  a.  8.     Cro.  Eliz.  375.    2 

arrests  was  the  multitude  of  privi*  Esp.  Rep.  540,    2  Hale,  14.    1  Esp. 

leged  places,  which  are  all  now  a-  Rep.  294.  ante  1  vol.  23*.     As  to  the 

bolished,  and  the  opposing  process  cases  in  which,  and  the  parties  by 

therein  is  highly  penal  by  8  and  9  whom,  an  arrest,  on  a  criminal  ac- 

W.  III.  c  27.    9  Geo.  I.  c.  28.  and  count,  may  be  made,  see  at  large,  1 

11  Geo.  I.e.  22.  which  enact  that  vol.  12*  to  31*.  But  where  a  prisoner 

persons  opposing  the  execution  of  is  in  custody  of  known  officers  no 

any  process  in  the  places  pretended  other  person  ought  to  interfere  ;  and 

to  be  privileged  within  the  bills  of  the  officers  may  detain  any  by  whom 

mortality,  or  abusing  any  officer  in  they  are  obstructed,    Peake  N.  P. 

his  endeavours  to  execute  his  duty  90. — As  to  the  indictment.     It  must 

therein  so  that  he  receives  bodily  show  for  what  cause  and  on  what 

harm,  shall  be  guilty  of  felony,  and  proceeding,  and  by  what  officer  the 

transported  for  seven  years  ;    and  defendant  was  about  to  be  arrested, 

persons  in  disguise  joining  in  any  or  was  in  custody,  5  East.  304.     2 

riot  or  tumult  on  such  account,  or  Stra.  1226.  and  see  the  precedents 

opposing  any  process,  or  assaulting  cited  above.     The  mode  of  obstruc- 

or    abusing  ,  any   officer  executing  tion  should  also  be  shown,  2  Sess. 

or    endeavouring   to    execute    the  Cas.  31.  .  And,  in  an  indictment  for 

same,     shall   be    guilty    of  felony  not  aiding,  it  should  be  averred  that 

without  benefit  of  clergy,   4  Bla.  the  party  called  upon  to  assist  the 

Com.  129.    The  obstructing  officers  officer  was  informed  of  his  officia 

apprehending  on  any  account  less  character.     It  may  be  advisable  in, 

than  felony  is  a  misdemeanour  pu«  the  first  count  of  an  indictment  of 

nis  liable   with  fine    and    imprison*  this  nature,  to  begin  by  stating  the 

ment.  As  to  the  offence  of  obstruct-  issuing  of  the  warrant  or  other  pro- 

ing  revenue  officers,  see  Index,  title  cess,  and  the  delivery  of  it  to  the 

Customs  and  Excise.     But  in  order  officer  and  the  attempt  to  arrest  or 

to  make  it  illegal  to  obstruct  or  re-  other  proceedings,  and  then  to  des- 

fuse  to  aid  a  peace  officer  in  secur-  cribe  the  defendant's  obstruction.— 

ing  a  party  whom  he  attempts  to  ar-  But  it  is  riot  necessary  to  state  that 

rest,  it  is  necessary  that  the  arrest  the  party  to  be  arrested  was  guilty 

itself  should  be  lawful*  and  this  must  of  any  offence,  or  owed  any  debt,  or 

appear  from  the  indictment  itself,  that  any  affidavit  of  debt  was  made* 

<pr  if  it  be  otherwise  even  a  forcible  3  T.  R.  185. 
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FOE  OBSTRUCTING,   &C    PROCESS.  ti 

Arrest  the  body  of  L.  M.  late  of  the  parish  of,  &c.  and  to  have  him 
the  said  L.  M.  before  him  the  said  I.  K.  or  some  other  of  his  ma* 
jesty's  justices  of  the  peace  in  and  for  tlie  said  county  of  Hert- 
ford, to  answer,  Sec.  and  to  be  further  dealt  with  according  to  law* 
and  the  said  C.  D.  with  force  and  arms,  then  and  there  beat,  bruis- 
ed, and  ill-treated  the  said  A.  B.  and  then  and  there  forcibly  and 
unlawfully  did  hinder,  oppose,  and  obstruct  him  the  said  A.  B. 
so  then  and  there  being  aiding  and  assisting  the  said  E.  F«  and 
the  said  G.  H.  as  aforesaid,  in  and  from  aiding  and  assisting  them 
as  he  otherwise  lawfully  could  and  would  have  done,  and  other 
wrongs  to  the  said  A.  B.  then  and  there  did  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  great  hindrance  of  justice, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  digni- 
ty. [Second  count  for  a  common  assault  as  flost,  see  Index}  tit. 
Assault .] 

•That  on,  8cc.  at,  &c.  divers  disorderly  persons,  to  the  number  ["#^531 

of  twenty  or  more,  to  the  jurors  aforesaid  as  yet  unknown,  then  Against  a 

and  there  did  unlawfully,  riotously,  and  routously  assemble  and  fo*^^. 

meet  together,  to  disturb  the  peace  of  our  said  lord  the  king,  and  mg»  con- 

•being  then  and  there  so  unlawfully,  riotously,  and  routously  as-  V€Pbal  di- 

sembled  and  met  together,  did  commit  divers  outrages,  to  the  «ction  of 

.  a  justice, 

great  terror  of  all  the  liege  subjects  of  our  said  lord  the  king,  as  to  assist 

well  inhabiting  and  residing,  as  passing  and  repassing  there,  and  another 

^  ,  .   constable 

against  the  peace  of  our  said  lord  the  king,  his  crown  and  digni-  in  securing 

ty,  and  that,  &c.  J.  H.  then  being  one  of  the  constables  of  the  said  a  P*1?0^ 
parish,  (  c)  did  then  and  there  apprehend,  and  take,  and  cause  to  offended, 
be  apprehended  and  taken,  one  D.  S.  late  of  W.  in  the  county   r%*  /an 
aforesaid,  labourer,  being  one  of  the  principal  persons,  so  as  afore- 
said, unlawfully,  riotously,  and  routously  assembled  and  gathered 
together,  to  disturb  the  peace  of  our  said  lord  the  king,  as  afore- 
said, and  the  said  D.  S.  in  the  custody  of  him  the  said  J.  H.  for 
the  cause  aforesaid,  then  and  there  had,  and  that  afterwards,  to 
wit,  on,  &c.  at,  &c.  he  the  said  J.  H.  the  constable  aforesaid,  by 
the  order  and  direction  of  £.  M.  esquire,  then  and  yet  being  one 
of  the  justices  of  our  said  lord  the  king,  assigned  to  keep  the 


(b)  Cro.  C.  C .  151.    2  Stark.  579.    that  he  bad  view  of  the  breach  of  the 
(0  Quaere,  if  it  should  not  slate    peace,  see  ante  1  vol.  23*. 
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peace  of  our  said  lord  the  Mng,  in  and  for  the  said  county  of  M.. 
and  a  ho  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanours,  in  the  said  county  committed,  did,  in  his 
own  proper  person,  apply  to  T.  L,  then  of  the  said  parish  of  A. 
in  the  county  aforesaid,  blacksmith,  and  then  being  also  one  of 
the  constables  of  the  said  parish,  and  by  such  order  and  direction 
he  the  said  J.  H.  did,  in  his  majesty's  name,  then  and  there  charge, 
and  require  the  said  T.  L.  forthwith  to  go  along  with  him  the 
said  J.  H.  to  aid  and  assist  him  in  the  preservation  of  the  peace 
of  our  said  lord  the  king,  and  for  the  better  securing  of  the  said 
D.  S.  so  as  aforesaid,  in  custody  for  the  cause  aforesaid,  in  order 
to  his  being  brought  to  justice,  and  dealt  with  according  to  law,  for 
the  same,  yet  the  said  T.  L.  so  as  aforesaid,  being  one  of  the  con* 
stables  of  the  said  parish  as  aforesaid,  well  knowing  the  premises, 
hut  not  regarding  the  duty  of  his  same  office,  afterwards,  to  wit, 
on  the  said,  Sec.  at,  Sec.  unlawfully,  obstinately,  and  contemp- 
tuously did  neglect  and  refuse  to  aid  and  assist  the  said  J.  H.  for 
the  purpose  and  on  the  occasion  aforesaid,  in  the  manner  he  the 
said  T.  L.  was  charged  and  requested  to  do  as  aforesaid,  or  in 
any  other  manner  whatsoever,  contrary  to  his  duty  in  that  behalf, 
in  contempt  of  our  said  lord  the  king,  and  his  laws,  to  the  great 
hindrance  of  justice,  and  against  the  peace,  &c. 
For  felony,  That  Richard  Hay  ward,  late  of,  &c.  otherwise  called  Reginald 
III.  c.  58 '  *Har\vood,  late  of  the  same,  labourer,  on,  &c.  with  force  and 
for  assault-  arms,  at,  8cc.  aforesaid,  two  bolsters  of  the  value  of  five  shillings, 
with  intent  anc*  two  pillows  of  the  value  of  five  shillings,  of  the  goods  and 

to  obstruct  chattels  of  Richard  Crabtree,  then  and  there  being  found,  feloni- 
the  appre-  ° 

hension  of  '  *  ■  i 

defendants 

having-            00  This  indictment  was  settled  his  majesty's  subjects,  with  intent, 
committed  hy  an  eminent  crown  lawyer,  and  in  so  doing,  or  by  means  thereof,  to 
a  felony.     the  defendant  was  convicted  and  murder  or  rob,  or  to  maim,  disfigure 
(<A              executed,     See  the  next  precedent,  or  disable  such  his  majesty's  subject 
f*155l    and  other  precedents  on  this  statute,  or  subjects,  or  with  intent  to  do 
^           -1    post  title  Assault.— vfo  to  the  offence*  some  other  grievous  bodily  harm  to 
The  43  Geo.  III.  c.  58.  s.  1.  ei.acts  such  his  majesty's  subject  or  sub- 
that  "  if  any  person  shall  wilfully,  jects,    or  "with  intent  to   obstruct, 
maliciously  and  unlawfully  shoot  at  resist,  or  prevent  the  lawful  appre- 
any  of  his  majesty's  subjects,    or  hension  and  detainer  of  the  person 
shall  wilfully,  maliciously  and   un-  or  persons  so  stabbing  or  catling-,  or 
lawfully  present,  point  or  level  any  the  lawful  apprehension  and  detainer 
kind  of  loaded  fire  arms,  at  any  of  of  any  of  his,  her,  or  their  accompli* 
his  majesty's  suhjects,  and  attempt  ces  for  any  offences  for  which  he, 
by  drawing  a  trigger,  or  in  any  other  she,  or  they  may  respectively  be  lia* 
manner  to  discharge  the  same  at  or  ble  by  law  to  be  apprehended,  im- 
against  his  or  their  person  or  per-  prisoned,  or  detained,  he  shall  be 
sons,  or  shall  wilfully,  maliciously,  deemed  guilty  of  felony,    without 
and  unlawfully,  stab  or  cut  any  of  benefit  of  clergy." 
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ously  did  steal,  take  and  carry  away,  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity.     And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Richard  Hayward,  otherwise  called  Reginald  Harwood,  haying  so 
done  and  committed  the  felony  aforesaid,  in  manner  and  form 
aforesaid,  afterwards,  to  wit,   on  the  said,   Sec.  aforesaid,  with 
force  and  arms,  at,  &c,  aforesaid,  in  and  upon  B.  C.  a  subject  of 
our  said  lord  the  king,  in  the  peace  of  God  and  our  said  lord  the 
king,  then  and  there  being,  feloniously,  wilfully,  maliciously,  and 
unlawfully  did  make  an  assault,  and  with  a  certain  sharp  instru- 
ment, then  and  there  feloniously,  wilfully,  maliciously,  and  un- 
lawfully did  strike,  stab,  and  cut  the  said  B.  C.  in  and  upon  the 
head  of  him  the  said  B.  C.  with  intent  in  so  doing,  and  by  meant 
thereof  (?)  to  obstruct,  resist,  and  prevent  the  lawful  apprehen- 
sion and  detainer  of  him  the  said  Richard  Hayward,  otherwise 
called  Reginald  Harwood,  for  the  aforesaid  felony  and  larceny, 
for  which  he  the  said  Richard  Hayward,  otherwise  called  Regi- 
nald Harwood,  the  person  so  stabbing  and  cutting  as  aforesaid, 
was  then  and  there  liable  by  law  to  be  apprehended,  imprisoned, 
and  detained,  to  the  great  damage  of  the  said  B.  C.  against  the 
form  of  the  statute,  Sec.  and  against  the  peace,  &c.     And  the  Second 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Richard  Hayward,  otherwise  called  Reginald  Harwood, 
on  the  said,  Sec.  aforesaid,  with  force  and  arms,  *at,  Sec.  afore-  [*156] 
said,  in  and  upon  the  said  B.  C.  a  subject  of  our  said  lord  the 
king,  in  the  peace  of  God  and  our  said  lord  the  king,  then  and 
there  being,  feloniously,  wilfully,  maliciously,  and  unlawfully, 
did  make  an  assault,  and  with  a  certain  sharp  instrument  then 
and  there  feloniously,  wilfully,  maliciously,  and  unlawfully,  did 
strike,  stab,  and  cut  the  said  B.  C.  in  and  upon  the  head  of  him 
the  said  B.  C.  with  intend  in  so  doing,  and  by  means  thereof  (/) 
to  obstruct,  resist,  and  prevent  the  lawful  apprehension  and  de- 
tainer of  him  the  said  Richard  Hayward,  otherwise  called  Regi- 
nald Harwood,  the  person  so  striking,  stabbing,  and  cutting  him 
the  said  B  C.  as  last  aforesaid,  for  a  certain  felony  and  larceny, 
then  lately  before  committed  by  him  the  said  Richard  Hayward, 


(e)  In  the  next  precedent,  here  (/)  In  the  next  precedent,  here 
are  inserted  u  wilfully,  malicioubly,  are  added,  "  feloniously,  wilfully, 
and  feloniously . "     '  m aliciously,  and  un lawfully , " 

Vol.  II.  K 


74        FOR  OPfRNCSfl  A&AIN8T  PUBLIC  JUSTICE. 


Third 
count. 


otherwise  called  Reginald  Harwood,  that  is  to  say,  for  felonious* 
Yj  stealing,  taking  and  carrying  away  two  bolsters  of  the  value  of 
five  shillings,  and  two  pillows  of  the  value  of  five  shillings,  of  the 
goods  and  chattels  of  the  said  R.  C.  on  the  same  day  and  in  the 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
for  which  he  the  said  Richard  Hayward,  otherwise  called  Regi- 
nald Harwood,  was  then  and  there  liable  by  law  to  be  apprehend- 
ed,  imprisoned  and  detained,  to  the  great  damage,  fee.  [Con- 
elusion  as  in  first  count."]  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Richard  Hayward, 
alias  Reginald  Harwood,  on  the  said,  fee.  aforesaid,  with  force  and 
arms  at,  &c.  aforesaid,  in  and  upon  the  said  B.  C.  a  subject  of 
our  said  lord  the  king,  and  in  the  peace  of  God  and  our  said  lord 
the  king,  then  and  there  being,  feloniously,  wilfully,  maliciously, 
and  unlawfully,  did  make  an  assault,  and  with  a  certain  sharp  in* 
strument,  then  and  there  feloniously,  wilfully,  maliciously,  and 
unlawfully  did  strike,  stab,  and  cut  the  said  B.  C.  in  and  upon  the 
head  of  him  the  said  B.  C.  with  intent  in  so  doing  and  by  means 
thereof,  to  obstruct,  resist,  and  prevent  the  lawful  apprehension 
and  detainer  of  him  the  said  Richard  Hay  ward,  otherwise  called  Re- 
ginald Harwood,  for  feloniously  stealing,  taking  and  carrying  away 
certain  goods  and  chattels  of  the  said  R.  C.  en,  &c.  aforesaid,  at, 
&c.  aforesaid,  for  which  said  offence  ho  the  said  Richard  Hay- 
ward,  otherwise  called  Reginald  Harwood,  the  person  so  stab- 
bing and  cutting  as  last  aforesaid,  was  then  and  there  liable  by 
law  to  be  apprehended,  imprisoned,  and  detained,  to  the  great 
damage,  &c.  [Conclusion  as  in  first  count."]  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Richard  Hayward,  otherwise  called  Reginald  Harwood,  af- 
terwards, to  wit,  on,  8cc.  aforesaid,  with  force  and  arms,  at,  &c. 
aforesaid,  feloniously,  wilfully,  maliciously,  and  unlawfully  did 
[*1571  stab  and  cut  the  said  B.  C.  in  *  and  upon  his  head,  with  intent  in 
so  doing  to  resist  and  prevent  the  lawful  apprehension  and  de- 
tainer of  him  the  said  R.  H.  otherwise  called  Reginald  Harwood, 
for  a  certain  felony  then  and  there  committed  and  done  by  him 
the  said  R.  H.  otherwise  called  R.  H.  for  which  he  the  said  R. 
H.  otherwise  called  R.  H.  the  person  so  stabbing  and  cutting  as 
last  aforesaid,  was  then  and  there  liable  by  law  to  be  apprehend- 
ed and  detained,  against  the  form  of  the  statute,  8cc.  and  against 
the  peace,  &<*. 


Fourth 
count* 
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[That  heretofore,  to  wit,  on  the  twenty-fourth  day  of  March,  [Indict- 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nine,  a  ^struct- 
certain  judicial  writ  of  arrest  directed  to  the  marshal  of  the  said  inS  the 
district  of  Pennsylvania,  was  duly  awarded  and  issued  by  and  ont  the  district 
of  the  district  court  of  the  United  States,  in  and  for  the  said  dis- court  °/ 
trict  of  Pennsylvania,  in  a  certain  cause,  civil  and  maritime,  be-  states.] 
tween  Gideon  Olmstead,  Artimns  White,  Aquilla  Rumsdale,  and 
David  Clark,  libellants;  and  Elizabeth  Sergeant  and  Esther  Wa- 
ters, surviving  executors  of  David  Rittenhouse,  esquire,  deceas- 
ed, respondents,  which  said  judicial  writ  of  arrest  was'  duly  de- 
livered to  John  Smith  esquire,   an  officer  of  the  aaid  United 
States,  to  wit,  marshal  of  the  said  district  of  Pennsylvania,  at 
Philadelphia,  in  the  district  aforesaid,  on  the  aaid  twenty-fourth 
day  of  March,  in  the  year  aforesaid,  and  was  of  the  purport  and 
effect  following,  that  is  to  say  :— 

«  United  States,  >  « 

<c  District  qf  Pennsylvania^  \ 

(«  L.  S.)  Richard  Peters,  judge  of  the  district  court  of  the 

"  United  States,  in  and  for  the  district  of  Philadelphia—- 

"  To  the  marshal  of  the  same,  greeting  :— 

"  Whereas*  heretofore",  to  wit,  on  the  fourteenth  day  of  Janu- 

u  ary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

"  three,  it  was  adjudged,  ordered,  and  decreed,  in  a  certain  cause? 

"  civil  and  maritime,  then  depending  in  this  court,  between  Gi- 

"jfcon  Olmstead)  Artimus  White,  Aquilla  Rumsdale,  and  David 

"  Clark,  libellants ;  and  Elizabeth  Sergeant  and  Esther  Waters, 

"  surviving  executors  of  David  Rittenhouse  esquire,  deceased, 

"  respondents ;  that  the  certificates  in  the  libel  in  the  said  cause, 

u  filed  and  mentioned,  should  be  transferred  and  delivered,  and  the 

«  interest  monies  paid  over  by  the  said  respondents,  to  the  said 

"  libellants,  in  execution  of  the  judgment  and  decree  of  the  court 

"  of  appeal,  as  stated  in  the  proceedings  in  the  said  cause,  with 

"  costs  :  Provided,  however,  that  the  bond  of  indemnity  should 

"  be  cancelled  or  delivered  to  the  said  respondents  on  their  com: 

<4  pliance  with  the  said  decree :    Therefore,  you  are  hereby  com- 

"  manded,  in  the  name  and  by  the  authority  of  the  United  States, 

"  that  you  forthwith  attach  and  arrest  the  bodies  of  the  said  re- 

"  spondents,  Elizabeth  Sergeant  and  Esther  Waters,  and  them 

"  so  attached  and  arrested,  to  keep  and  .detain,  under  safe  and 

"  secure  arrest,  until  they  shall)  in  all  things,  comply  with  and 

"  perform  the  final  sentence  or  decree  pronounced  in  this  cause, 
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"  cm  the  said  fourteenth  day  of  January,  in  the  year  of  our  Lord 
"  one  thousand  eight  hundred  and  three.  Given  under  my  hand 
"  and  the  seal  of  the  district  court)  at  Philadelphia,  this  twenty 
»  fourth  day  of  March,  A.  D.  1808,  and  in  the  thirty-third  year 
"  of  the  Independence  of  the  said  United  States. 

"  (Signed)  Riohahd  Peters. 

«  D,  Caldwell,  Clk.  Diet.  Court," 

And  the  grand  inquest  aforesaid  do  further  present,  that  the 
said  judicial  writ  of  arrest  being  duly  awarded  issued  and  de- 
livered, as  aforesaid,  afterwards,  to  wit,  on  the  twenty-fifth  day  of 
March,  in  the  year  aforesaid,  at  Philadelphia,  aforesaid,  in  the 
district  aforesaid,  the  said  John  Smith  then  and  there  being  an 
officer  of  the  said  United  States,  to  wit,  marshal  of  the  district 
aforesaid,  attempted  to  serve  and  execute  a  writ  of  arrest  in  man- 
ner and  form  as  he  was  therein  commanded,  and  that  Michael 
Bright,  late  of  the  said  district  esquire,  James  Atkinson,  late  of 
the  said  district,  yeoman,  William  Cole,  late  of  the  said  district 
yeoman,  Charles  West  fall,  late  of  the  said  district  yeoman,  Sa- 
muel Wilkins,  late  or  the  said  district  yeoman,  Abraham  Ogden, 
late  of  the  said  district  yeoman,  David  Phyle,  late  of  the  said 
"district  yeoman,  Charles  Hong,  late  of  the  said  district,  yeo- 
man, and  John  Knipe,  late  of  the  said    district  yeoman,  with 
divers  other  persons  to  the  said  grand  inquest  unkonn,  then 
and    there,  with  force  and  arms,  did  knowingly,  wilfully,  and 
unlawfully,  obstruct,  resist,  and  oppose  the  said  John  Smith,  tnwh 
and  there  being  an  officer  of  the  said  United  States,  as  aforesaid, 
to  wit,  marshal  of  the  said  district,  in  attempting  as  aforesaid, 
then  and  there  to  serve  and  execute  the  said  judicial  writ  of  ar- 
rest, in  manner  and  form  as  he  was  therein  commanded,  to  the 
great  damage  of  the  said  John  Smith,  to  the  great  hindrance  and 
""•"•ruction  of  justice,  to  the  evil  example  of  all  others  in  like 
offending,  against  the  form  of  the  act  of  the  Congress  of  the 
United  States,  in  such  case  made  and  provided,  and  against 
peace  and  dignity  of  the  said  United  States, 
nd  the  grand  inquest  aforesaid,  upon  their  respective  oaths 
affirmations  aforesaid,  do  further  present,  that  the  said  John 
th,  being  an  officer  of  the  said  United  States,  to  wit,  marshal 
ic  said  district  of  Pennsylvania,  as  aforesaid,  and  being  duly 
orized  to  serve  "and  execute  a  certain  other  judicial  writ  of 
st,  duly  awarded  and  issued  by  and  from  the  said  district 
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court  of  the  United  States,  in  and  for  the  district  of  Pennsylvania, 
in  a  certain  other  cause,  civil  and  maritime,  between  Gideon  Olm- 
stead,  Animus  White,  Aquilta  Rumsdale,  and  David  Clark,  li- 
belants ;  and  Elisabeth  Sergeant  and  Esther  Waters,  surviving; 
executors  of  David  Rittenhouse,  esquire,  deceased,  respondents, 
afterwards,  to  wit,  on  the  said  twenty-fifth  day  of  March,  in  the 
year  aforesaid,  at  Philadelphia,  aforesaid,  in  the  district  aforesaid, 
was  then  and  there  serving  and  executing  the  said  judicial  writ 
of  arrest,  in  manner  and  form  as  he  was  therein  commanded,  and 
the  said  Michael  Bright,  *late  of  the  said  district,  esquire,  James 
Atkinson,  late  of  the  said  district,  yeoman,  Wm.  Cole,  late  of  the 
said  district,  yeoman,  Charles  Westfall,  late  of  the  said  district, 
yeoman,  Samuel  Wilkins,  late  of  the  said  district,  yeoman,  Ab- 
raham Ogden,  late  of  the  said  district,  yeoman,  Daniel  Phyle,  late 
of  the  said  district,  yeoman,  Charles  Hong,  late  of  the  said  dis- 
trict, yeoman,  and  John  Knipe,  late  of  the  said  district,  yeoman, 
with  divers  other  persons  to  the  grand  inquest  unknown,  being 
then  and  there  well  and  truly  informed  of  the  premises,  did  then 
and  there  knowingly,  wilfully,  and  unlawfully,  assault  the  said 
John  Smith,  then  and  there  being  an  officer  of  the  United  States, 
as  aforesaid,  to  wit,  marshal  of  the  said  district,  in  serving  and 
executing  the  said  last  mentioned  judicial  writ  of  arrest,  in  man- 
ner and  form  as  he  was  therein  commanded,  to  the  great  damage 
of  the  said  John  Smith,  to  the  great  hindrance  and  obstruction  of 
justice,  to  the  evil  example  of  all  others  in  like  case  offending.]         • 

[That  Nathan  Lukens,  late  of  the  county  of  Montgomery,  in  [inJic*- 
the  said  district,  yeoman,  on  the  seventh  day  of  November,  in  the  roe4t  for 
year  of  our  Lord  one  thousand  eight  hundred  and  seventeen,  at  th<  judici- 
Montgomery  county,  in  the  said  district,  within  the  jurisdiction  ^f00?*8 
of  this  eourt,  with  force  and  arms,  wilfully  and  knowingly  did  re-  itec  States 
sist  and  oppose  an  officer  of  the  United  States,  to  wit,  John  Sisk,  JJJJJk  0f 
in  the  peace  of  God  and  of  the  United  States,  then  and  there  be-  the  deputy 
ing,  a  deputy-marshal  of  the  said  United  States,  for  the  said  Penn-    K      '  * 
sylvania  district,  in  then  and  there  serving  and  attempting  to  serve 
and  execute  a  legal  and  judicial  writ  and  process,  to  wit,  a  war- 
rant in  writing,  then  and  there  made  and  directed  to  the  marshal 
of  the  said  district  of  Pennsylvania,  under  the  hand  and  seal  of 
Richard  Peters,  judge  of  the  said  Pennsylvania  district,  of  the  said 
United  States,  whereby,  after  reciting,  that  whereas  information 
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on  the  oath  of  John  Fisk,  had  been  laid  before  the  said  judge* 
that  Nathan  Lukens,  of  the  county  of  Montgomery,  in  the  said 
Pcnnsylrania  district,  did  knowingly  and  wilfully  obstruct,  resist, 
and  oppose  John  L.  Wolf,  an  officer  of  the  United  States,  to  wit, 
a  deputy-marshal  for  the  Pennsylvania  district,  in  serving  and  at- 
tempting to  serve  and  execute  legal  process,  under  the  authority 
of  the  United  States ;  Therefore,  the  said  judge,  by  the  said 
warrant  commanded  the  said  marshal  to  take  the  body  of  the  said 
Nathan  Lukens,  if  found  within  the  said  Pennsylvania  district, 
and  to  bring  him  before  the  said  judge,  to  answer  to  the  said 
charge,  and  further  to  be  dealt  with  according  to  law,  contrary  to 
the  act  of  Congress  in  such  case  made  and  provided,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

And  the  said  grand  inquest  further  enquiring,  as  aforesaid,  on 
their  said  oaths  and  solemn  affirmations,  as  aforesaid,  do  further 
present  that  .Nathan  Lukens,  aforesaid,  on  the  day  and  year  afore- 
said, in  the  said  district,  and  within  the  jurisdiction  of  this  court, 
with  force  and  arms,  knowingly  and  wilfully  offending  in  the  pre- 
mises, did  knowingly  and  wilfully,  with  force  and  arms,  assault  a 
person  duly  authorized,  then  and  there,  in  serving  and  executing  a 
legal  and  judicial  writ  and  process,  to  wit,  John  Sisk,  in  the  peace 
of  God  and  of  the  said  United  States,  then  and  there  being,  a  deputy 
of  the  marshal  of  the  said  United  States,  in  and  for  the  said  Penn- 
sylvania district,  in  then  and  there  serving  and  executing  a  war- 
rant in  writing,  then  and  there  made  and  directed  to  the  marshal 
of  the  said  district  of  Pennsylvania,  under  the  hand  and  seal  of 
Richard  Peters,  judge  of  the  said  Pennsylvania  district  of  the  said 
United  States,  whereby,  after  reciting,  that  whereas  information, 
on  the  oath  of  John  Sisk,  had  been  laid  before  the  said  judge, 
that  Nathan  Lukens,  of  the  county  of  Montgomery,  in  the  said 
Pennsylvania  district,  did  knowingly  and  wilfully  obstruct,  resist, 
and  oppose,  John  L.  Wolf,  an  officer  of  the  United  States,  to  wit, 
a  deputy-marshal  for  the  Pennsylvania  district,  in  serving  and  at- 
tempting to  serve  and  execute  legal  process,  under  the  authority 
of  the  United  States,  therefore  the  said  judge,  by  the  said  warrant, 
commanded  the  said  marshal  to  take  the  body  of  the  said  Nathan 
Lukens,  if  found  within  the  Pennsylvania  district,  and  bring  him 
before  the  said  judge,  to  answer  to  the  said  charge,  and  further 


FOB   ESCAPES.  79 

to  be  dealt  with  according  to  law,  contrary  to  the  act  of  Congress 
in  such  case  made  and  provided,  to  the  evil  example  of  all  others 
in  like  case  offending.] 


I.— FOR  ESCAPES  AGAINST  PRISONER  HIMSELF.    [*158] 


That  A.  B.  late  of,  &c.  yeoman,  constable  of  our  said  lord  the  Indict- 
king,  in  and  for  the  town  of,  &c.  in  the  said  county,  on,  &c.  at,  J^J^l 
Sec.  within  the  town  and  constable-wick  aforesaid,  in  the  county  lawfor  es- 
aforesaid,  did  take  and  arrest  one  C.  D.  late  of,  &c.  on  suspicion  fronTacon- 
of  having  committed  a  certain  felony,  in  feloniously  taking  and  stable,  bc- 
carrying  away  one  black  gelding,  the  property  of  E.  F.  of  thet03yUIMjep 

♦value  of ;  and  thereupon,  he  the  said  C.  D.  under  the***1™* 

,r..      •  .,*-«,  r  <i  for  horse 

custody  ot  him  the  said  A.  B.  the  constable  aforesaid,  was  then  stealing. 

and  there  brought  before  I.  K.  esquire,  one  of  the  justices  of  our  QA       _ 


«MM 


(g)  See  other  precedents,  Burn,  lawful  restraint  of  liberty  is  a  prison 
J*  Prison  Breaking.  Williams,  J.  within  this  act,  I  Hale,  610.  Hawk. 
Escape  III.  Stark.  602,  8.  Cro.  C.  b.  2.  c.  18.  s.  4.  If  the  party  is  com- 
C.  188.  3  P>  Wins.  500. — As  to  the  roitted  on  a  capias  after  indictment 
offence.  See,  in  general,  Hawk.  b.  found  for  treason  or  felony,  he  is 
2.  c.  18.  1  Hale,  609  to  612.  2  Inst,  within  the  act  though  guiltless,  1 
589  to  592.  The  escape  of  the  party  Hale,  610.  So  if  on  lawful  mittimus, 
before  he  is  actually  in  gaol  is  a  mis-  on  just  ground  of  suspicion  for  a  fe- 
demeanour  punishable  by  fine  or  im-  lony  actually  committed  by  some 
prisonment,  4  Bla.  Com.  129.  This  one,  1  Hale,  610,  1.  But  if  no  Re- 
does not,  however,  seem  to  be  fe-  lony  were  committed  nor  indictment 
lony,  as  it  is  excused  by  the  natural  found— or  if  the  mittimus  be  bad  and 
love  of  freedom  which  all  men  pos-  the  suspicion  groundless,  he  is  not 
sess,  Hawk.  b.  2.  c.  17*  s.  5. — Break-  within  the  act,  2  Inst.  590.  1  Hale, 
ing prison,  or  conspiring  so  to  do,  610,  1.  Hawk.  b.  2.  c.  18.  a.  7,  8. 
seems,  according  to  the  best  opi-  There  must  be  a  forcible  escape  to 
nions,  to  have  been  felony  at  the  constitute  a  breaking  and  a  mere  es- 
common  law,  1  Hale,  607.  Hawk,  cape  per  janua  aperta  will  not  be  fe- 
b.  2.  c  18.  The  statute  "  De  fran-  lony,  2  Inst.  590.  It  must  be  abreak- 
gentibus  prisonam"  1  Edw.  2  st.  1.  ing  by  the  prisoner  himself,  or  others 
enacts  "  that  none  that  breaketh  by  his  procuring  or  privity,  for  if  the 
prison  shall  have  judgment  of  life  or  gaol  be  broken  by  others  and  he 
member  for.  breaking  prison  only,  thereby  escape,  he  will  not  be  guilty 
except  the  cause  for  which  he  was  of  felony,  but  only  of  misdemeanour, 
taken  and  imprisoned  did  require  2  Inst.  589.  1  Hale,  611.  If  prison 
such  judgment,  if  he  had  been  con.  be  set  on  fire  by  accident,  or  by 
vict  thereon  according  to  the  law  others,  the  prisoner  is  not  guilty  if 
and  custom  of  the  realm."    Every  he  escape  to  save  his  life,  though  he 
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said  lord  the  king,  assigned  to  keep  the  peace  in  the  said  county, 

and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 

[*160]  other  misdemeanours  "within  the  said  county  committed,  and 

he  the  said  I.  K.  by  his  warrant  directed  to  the  said  A.  B.  and 

others,  did  then  and  there  command  the  said  A.  B.  to  carry  and 

convey  the  said  C.  D.  to  the  gaol  of  our  said  lord  the  king,  at, 

&c.  in  the  county  aforesaid,  there  to  be  safely  kept  until  he 

should  be  lawfully  delivered  from  thence  by  due  course  of  law, 

by  virtue  of  which  said  warrant  he  the  said  C.  D.  was  then  and 

there  taken  and  detained  by  him  the  said  A.  B.  and  as  he  the  said 

A.  B.  was  conveying  and  carrying  him  the  said  C.  D.  to  the  goal 

aforesaid,  afterwards,  to  wit,  on,  Sec.  aforesaid,  he  the  said  C.  D. 

at,  Sec.  aforesaid,  with  force  and  arms,  did  feloniously  break  away 

and  escape  from  and  out  of  the  custody  of  him  the  said  A.  B.  the 

constable  aforesaid,  against  the  will  of  him  the  said  A.  B.  and 

against  the  peace,  Sec. 

Against  a      That  C.  D.  late  of,  &c.  on,  &c.  at,  Sec.  aforesaid,  was  arrested, 

P"9st^rm  imprisoned,  and  detained  in  the  gaol  of  our  said  lord  the  king  in 

for  felony,  and  for  the  county  of ,  situate  at,  &c.  for  a  certain  felony  by 


is  if  the  fife  was  occasioned  by  him,  judgment  of  transportation,  3  P. 
1  Hale,  611.  If  a  man  be  commit-  Wms.  439.  2  Sess.  Cas.  264.  Per- 
ted  for  felony,  it  is  still,  as  at  com-  sons  not  within  the  act,  breaking 
mon  law,  felony  to  break  prison,  4  prison,  are  guilty  of  a  high  misde- 
Bla.  Com*  130.  And  it  is  so  though  meanour,  and  punishable  by  fine  and 
the  offence  be  created  by  statute,  1  imprisonment,  Hawk.  b.  2.  c.  18.  s. 
Hale,  611.  Hawk.  b.  2.  c.  18.  s.  13.  21.  A  person  committed  as  a  rogue 
But  the  offence  charged  must  be  fe-  and  vagabond  under  23  Geo.  III.  c. 
lony  at  the  time  of  the  breaking  and  88.  who  breaks  gaol,  and  on  being 
not  become  so  at  any  subsequent  pe-  committed  as  an  incorrigible  rogue, 
riod  ;  as  if  after  a  dangerous  wound  breaks  gaol  a  second  time,  and  then 
given  for  which  the  offender  is  taken  commits  a  new  act  of  vagrancy,  as  a 
into  custody,  he  escapes,  and  death  rogue  and  a  vagabond,  may  be  indict- 
subsequently  ensues,  he  will  not  be  ed  for  felony,  and  transported  under 
guilty  of  a  felonious  escape,  1  Hale,  the  vagrant  act,  1  Leach,  396. — As 
191.  Hawk.  b.  2.  c.  18.  s.  14.  If  to  the  Indictment.  In  order  to  bring 
he  is  charged  with  misdemeanour  the  offender  within  the  statute,  it 
only  it  is  no  felony,  even  though  the  must  set  forth  the  whole  of  his  case 
mittimus  purport  to  be  for  a  feloni*  so  as  to  make  it  appear  that  he  was 
ous  offence,  2  •  Inst.  590.  1  Hale,  lawfully  in  prison,  and  for  such  a 
609.  Hawk.  b.  2.  c.  18.  s.  15.  Per-  crime  as  would  require  judgment  of 
sons  attainted  breaking  prison  are  life  or  member,  and  It  is  not  auffi- 
within  the  meaning  of  the  act,  Hawk,  cient  to  state  that  he  feloniously 
b.  2.  c.  18.  8. 16.  A  party  accused  broke  prison.  It  is  usual  to  say  that 
of  treason  does  not  become  a  traitor  he  was  arrested  on  suspicion  of  a 
but  only  a  felon  by  breaking  out,  un-  certain  felony,  to  wit,  for  the  death 
lepa  he  liberate  others  with  him.—  of  one  M.  N.  feloniously  killed,  and 
2  Inst.  590.  Hawk.  b.  2.  c  18.  s.  17.  then  to  recite  the  effect  of  the  mit- 
It  is  not  felony  for  a  party  convicted  rimus. 
of  a  clergyable  felony  to  escape  after 
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him  committed,  that  is  to  say,  for  feloniously  stealing,  taking,  for  break- 
Bnd  carrying  away  one  black  gelding,  the  property  of  A-  $.  sf  tfce  ^^a)0 
value  of—,  and  that  he  the  said  C.  D.  on,  &c.  at,  &c.  with  force 
and  arms,  the  aforesaid  gaol  of  our  said  lord  the  kings  at,  fcc. 
aforesaid,  feloniously  did  break  and  thereby  did  then  and  there 
escape  from  and  out  of  the  said  gaol,  against  the  peace,  fee, 

*  That  on,  fcc.  at,  Sec.  one  C.  D.  was  taken  and  apprehended  Indict- 
on  suspicion  of  having  then  lately  before  feloniously  stolen,  taken,  JJ^^-^L 
and  carried  away,  one,  &c.  of  the  goods  and  chattels  of  A.  B.,  prison  and 
and  the  said  C.  D.  having  been  so  taken  and  apprehended  as  afore-  JommltteS 
said,  was  then  and  there  committed  to  and  confined  and  impri-  °»  suspi- 
soned  in  a  certain  place  of  confinement  there  situate,  called  the  j^y  t0  ^ 
cage ;  until  the  said  C.  D.  could  be  taken  and  conveyed  before  C£P?* 
some  or  one  of  the  justices  of  our  said  lord  the  king,  assigned,  ""     "  * 
See*  to  be  further  dealt  with  according  to  law,  touching  and  con- 
cerning the  premises  aforesaid.     And  the  jurors,  8c c.   further 
present,  that  A.  B.  late  of,  Sec.  (and  other  defendants)  well  know- 
ing the  premises,  and  contriving  and  intending  to  prevent  the  due 
course  of  law  and  justice,  and  to  procure  the  escape  of  the  said 

C.  D.  from  the  said  place  of  confinement,  afterwards,  and  whilst 
the  said  CO.  was  so  confined  in  the  said  place  of  confinement 
as  aforesaid,  to  wit,  on,  Sec.  with  force  and  arms,  at,  Sec.  unlaw- 
fully did\  force  and  break  open  and  cause  and  procure  to  be  forced 
and  broken  open,  the  door  of  the  said  place  of  confinement,  so 
that  the  said  C.  D.  might  thereby  make  her  escape  from  and  out 
of  the  said  place  of  confinement,  by  means  whereof,  the  said  C. 

D.  did  then  and  there  with  force  and  arms,  unlawfully,  and  vo- 
luntarily escape  and  go  at  large  from  and  out  of  the  said  place  of 
confinement,  where  she  was  as  aforesaid,  before  she  had  been 
taken  and  conveyed  before  any  one  of  the  justices  of  our  said  lord 
the  king  assigned  in  form  aforesaid,  to  be  dealt  with  according  to 
law,  .touching  and  concerning  the  premises  aforesaid,  and  that  the 
said  (defendants,)  on  the  said,  &c.  with  force  and  arms  at  the 
said,  &c.  wilfully,  advisedly,  and  unlawfully  did  aid,  abet,  com- 
fort, and  assist  the  said  C.  D.  so  being  in  the  place  of  confine- 
ment aforesaid,  for  the  cause  aforesaid,  in  making  her  escape 


(A)        form  Burn.  J.  Prison  Breaking.    Williams  J.  Escape  JJL 
Vol.    I.  L 
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from  and  out  of  the  said  place  of  confinement)  (0  in  contempt,  8c c 

to  the  evil,  &c.  and  against  the  peace,  &c. 
Against  a  *  That  on,  &c.  at,  &c.  T.  S.  Esquire,  then  being  sheriff  of  the 
prisoner  COunty  aforesaid,  did  in  due  form  of  law  make  his  certain  warrant 
in  gaol  on  under  his  hand  and  seal,  bearing  date  the  same  day  and  year 
issued**  t  a^orcsa*^>  ^^  directed  the  same  warrant  to  the  keeper  of  the  gaol 
of  C  B.  of  the  said  county,  and  also  to  J.  C.  and  J.  E.  his  bailiffs,  and 
sheriff's  thereby,  and  by  virtue  of  a  certain  writ  of  our  sovereign  lord  the 
'warrant  to  king,  to  him  the  said  sheriff  directed,  he  the  said  sheriff  did  coin- 
for  at?°  *'  malM*  them,  the  said  keeper  of  the  gaol  aforesaid,  and  also  the 

tempting    said  bailiffs  and  every  of  them,  jointly  and  severally,  that  they, 

to  break 

the  gaol     some  or  one  of  them  should  take  J.  L.  if  he  should  be  found  in 

in  order  to  hjs  the  said  sheriff's  bailiwick,  and  him  the  said  J.  L.  safely  keep, 
make  his  .  . 

escape,  (i)  &o  that  he  the  said  sheriff  might  have  his  body  before  the  justices 

[*164J  of  our  said  lord  the  king,  at  Westminster,  in  eight  days  of  Saint 
Hilary,  to  satisfy  R.  S.  as  well  of  a  certain  debt  of  twenty 
pounds,  which  the  said  R.  S.  had  recovered  against  him,  in  our 
lord  the  king's  court,  before  his  justices  at  Westminster,  as  also 
of  five  pounds,  which  in  our  said  lord  the  king's  same  court,  were 
awarded  to  the  said  R.  S.  for  his  damages,  which  he  had  sustained 

[*165]  *  by  reason  of  detaining  the  said  debt,  whereof  the  said  J.  L.  was 
convicted,  and  whereof  they  were  not  to  fail  at  their  peril  as  by 
the  same  warrant  more  fully  appears.  And  the  jurors.  &c  that 
afterwards,  to  wit,  on,  &c.  at,  &c.  and  within  the  bailiwick  of  the 
said  sheriff,  the.  aforesaid  J.  L.  was  arrested,  and  conveyed  into 
and  kept  and  detained  in  the  gaol  of  our  said  lord  the  king,  of  and 
for  the  county  aforesaid,  situate  and  being  at  the  parish  aforesaid, 
in  the  county  aforesaid,  according  to  the  command  of  the  aforesaid 
writ  and  warrant,  for  the  cause  in  the  aforesaid  warrant  expressed, 
there  to  remain  until  he  should  thence  be  discharged  by  due  course 
of  law.  And  the  jurors  aforesaid,  &c.  that  the  said  J.  L.  late  of 
the  parish  aforesaid,  in  the  county  aforesaid,  laborer,  afterwards,  to 
wit,  on,  Sec.  at,  fee.  aforesaid,  (then  and  there  being  in  the  custody 
of  L.  S.  keeper  of  the  gaol  of  our  lord  the  king,  of  the  county 
aforesaid,  for  the  cause  in  the  writ  and  warrant  aforesaid  specified) 
with  force  and  arms  unlawfully,  wilfully, and  injuriously  did  attempt 


(»)  The  latter  averment  may  be  (£)  See  precedent  Cfo.  C.  C  8 
omitted,  as  in  misdemeanours  all  are  Ed.  188.  sembte  that  it  may  be  ad- 
principals,  visable  to  add  a  count  stating  the 

writ  of  ca.  8a. 
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to  break  the  aforesaid  gaol,  and  to  escape  and  go  at  large,  where 
he  would  (by  then  and  there  cutting  and  sawing  two  iron  bars  of 
the  said  gaol,  and  also  by  then  and  there  breaking,  cutting,  and 
removing  a  great  quantity  of  stone  parcel  of  the  wall  of  the  afore- 
said gaol)  to  the  evil  example  of  all  others  in  the  like  case  offend* 
ing,  and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity* 


*  III.  ESC  APES— AGAINST  OFFICERS. 


[*171] 


[See  precedent,  p.  1 63,  Lon.  Ed.  vol.  3.  to  the  asterisk.]  And  the  Indlct- 

jurors  aforesaid  now  sworn  here  upon  their  oath  aforesaid,  do  fur-  commoa 

ther  present,  that  A.  B.  late  of  C.  in  the  county  aforesaid,  yeoman,  -*w 

than  being  keeper  of  his  majesty's  gaol  of aforesaid  in  the  gSlcr  for 

county  aforesaid,  and  having  the  custody  of  the  said  W.  P.  for  the  ™!ftH* 

*  cause  aforesaid,  before  then  lately  committed  to  the  said  gaol  for  niously 

the  cause  aforesaid,  on,  &c.  well  knowing  that  the  said  W.  P.  then  permitting 

one  under 

a  prisoner  in  the  said  gaol,  and  in  the  custody  of  the  said  A.  B.  as  sentence 
^foresaid,  had  been  convicted  and  committed  to  the  said  gaol,  in  2g2jjJS!J^ 
execution  of  and  for  the  felony  aforesaid,  and  did  then  and  there  to  escape, 
remain  so  convicted  and  committed  upon  and  in  execution  of  the    f  w1  »a-i 

. \ [*173] 

(/)  See  other  precedent*  Trem.  P.  as  if  a  prisoner  be  acquitted  and 
C-  244,  5, 6*    £  Burr.  865.    Cro.  C  have  judgment  to  depart,  "paying 
A-  331,  3,  8,  341.   Cro.  C.  C  8  Ed.  his  fees,"  it  will  be  no  crime  to  af- 
184,  5,  6,  8, 190.     Cro.  C  C  7  Ed.  low  him  to  go  at  large  before  they 
349.    3  P.  Williams,  479.    Burn,  J.  are  satisfied,  1  Hale,  594.     In  some 
Escape*  Williams,  J.  Escape.  Star-  cases,  it  U  an  escape  to  suffer  a  pri- 
kie,  eOO,  to  610.    Js  to  the  offence,  soner  to  have  greater  liberty  than 
See  in  general,  1  Hale,  590,  to  604.  can  be  by  law  allowed  him ;  as  to  ad- 
Hawk,  b.  2.  c.  19.  per.  tot*  Com.  mit  him  to  bail  against  law,  or  suffer 
Dig.  Escape,  A*  1, 2.    Burn,  J.  Es*  him  to  go   beyond  the  limits  of  the 
cape*    Com.  Dig.  Escape*    4  Bla.  prison  though  he  return,  Hawk*,  b. 
Com.  130*    The  offence  of  assisting  2.  c.  19.  s.  5.    Prisoner  may  be  re- 
a  felon  in  making  an  actual  escape  taken  on  fresh  pursuit  after  a  neglect 
was  felony  at  common  law,  even  in  escape  on  any  pursuit ;  but  after  a 
the  case  of  a  private  individual,  and  voluntary  escape  by  none,  id.  s«  12. 
a  fortiori  in  case  of  a  gaoler,  2  Leach,  but  see  ante  1  vol.  61*.  The  officer 
671.     There  must  be  an  actual  as  is  not  excused  though  he  retake  his 
well  as  lawful  arrest,  to  make  an  es-  prisoner,  nor  if  he  kill  him  in  the  pur- 
cape  criminal  in  an  officer,  Hawk.  b.  suit,  id*   s.  13.    Escapes  may  be 
2.  c  19.  s.  1, 2.    It  must  also  be  for  either  voluntary  or  negligent.  Where 
a  criminal  matter,  id.  s*  3.  its  con*  a  pooler  or  other  officer  wilfully  per- 
timiance  at  the  time  must  also  be  nuts  an  individual  charged  or  con- 
lawful,  or  though  legal  in  its  incep-  victed  of  a  capital  offence  to  escape, 
tton,  an  escape  will  not  be  criminal,  it  is  certainly  voluntary  \  but  where 
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said  judgment  fof  the  said  felony  as  aforesaid,  afterwards,  to  wit, 
oh,  kt.  with  force  and  arms  at)  &c.  did  voluntarily  and  feloniously 
permit  and  suffer  the  said  W.  P.  then  and  there  being  in  the  said 
gaol  in  the  custody  of  him  the  said  A.  B.  and  so  convicted  and 


a  magistrate  bails  one  who  it  not  for  a  felony,  3  P-  Wms.  497-  But  in 
bailable,  merely  negligent*  When  an  indictment  against  a  constable  for 
the  gaoler  # improperly  permits  the  the  escape  of  a  street- walker,  de- 
prisoner  to  go  beyond  the  limits  of  livered  by  a  watchman  into  his  cus- 
the  prison,  it  seems  to  depend  on  tody,  it  is  not  necessary  to  aver  that 
circumstances  to  which  class  of  of-  she  was  delivered  to  him  as  such,  or 
fence  the  act  will  be  regarded  aB  that  he  knrn  ber  ao  to  be,  but  the 
belonging,  id-  s»  10.  Not  only  offi-  words  "  she  being*3  &c  will  suffice, 
cers,  but  private  individuals  who  2  Burr.  864. — Mode  of  trial,  &c.  Es- 
have  persons  lawfully  in  their  cus-  capes  amounting  to  felony  in  officers 
tody,  are  gUiltv  of  an  escape  if  they  or  others,  and  which  make  the  ofr 
suffer  them  illegally  to  depart,  1  fenders  accessary  to  the  original  of* 
Hale,  595.  But  they  may  protect  fence,  cannot  be  tried  or  determined 
themselves  from  liability,  by  deliv-  before  the  conviction  or  attainder  by 
ering  over  their  prisoners  to  some  other  means  of  the  original  offender, 
legal  and  proper  officer,  1  Hale,  594,  for  a  felony  ;  though  they  may  be 
&  l  though  to  excuse  themselves,  fined  and  imprisoned  as  for  a  high 
they  must  not  merely  allege  that  misprision,  2  Inst.  592.  1  Hale,  598, 
they  transferred  them  to  'the  con-  9.  The  officer  cannot  be  brought  to 
stable,  &o  but  must  set  forth  par-  judgment  by  calling  over  the  record 
ticularly  and  by  name,  the  party  to  of  prisoners,  though  on  that  be  may 
whom  they  delivered  them,  Hawk,  be  fined  for  a  negligent  escape,  but 
b-  2.  c.  20.  s.  5.— As  to  the  indictment,  must  be  proceeded  against  by  indiejg 
See  Hawk.  b.  2.  c.  19.  s*  14.  it  must  ment,  1  Hale,  599,  560.  Though  fy 
state  the  crime  for  which  the  party  statute  Westminster  1.  c.3.  proceed- 
was  in  custody,  and  not  merely  in  ings  could  only  be  before  justices  in 
general  that  it  was  felony,  and  this  eyre,  oyer  and  terminer,  or  by  the 
must  be  proved,  Hawk,  b-  2.  c  19.  king's  bench,  by  1  R.  3.  c.  3.  and 
g.  14, 22.  Dyer,  99.  3  P.  Wms.  497*  31  E.  3-  c  14.  escapes  are  brought 
Cro.  Eliz*  52.  It  must  also  be  shown,  within  the  jurisdiction  of  the  county 
that  the  prisoner  was  actually  in  the  magistrates,  1  Hale,  560.  The  pro- 
defendant's  custody  upon  the  spe-  per  mode  of  proceeding  for  a  negli- 
cific  charge  ;  for  to  say  that  he  was  gent  escape  is  also  by  indictment  or 
eharged  and  in  custody  will  not  suf-  presentment,  1  Hale,  563.~3fudF£- 
Jice,  unless  the  accusations  are  con-  ment.>  A  voluntary  escape  amounts 
fcected,  1  Salk.  272.  1  Ld.  Raym-  to  the  same  kind  of  crime,  and  is 
424*  Hawk.  b.  2«  c.  19.  s.  14*  The  punishable  in  the  same  way  as  the 
time  also  when  the  offence  was  com-  original  offender,  whether  he  be  at- 
mitted  for  which  the  party  was  in  tainted,  indicted,  or  only  in  custody 
custody  must  be  specified,  to  show  on  suspicion,  1  Hale,  234.  Hawk,  b* 
that  it  was  prior  to  the  escape  and  2.  c.  19.  s.  22.  A  person  who  wrong- 
Subsequent  to  the  last  general  par-  fully  takes  on  himself  the  office  of 
don,  Hawk.  b.  2*  c*  91.  s-  14.  It  gaoler  is  as  much  liable  as  if  he  were 
should  also  be  shown  that  the  party  duly  appointed,  1  Hale,  594.  A  mere 
went  at  large,  which  is  best  express-  informality  in  the  mittimus  will  be 
ed  by  the  words  exivitod  lavgumtid.  no  excuse,  1  Salk*  273.  Hawk.  b.  2. 
ibid-  And  every  indictment  for  a  c.  19.  s.  24.  But  no  one  can  be  "pun- 
Voluntary  escape  must  allege  that  the  ishable  in  this  degree  for  the  default 
defendant  "feloniously  and  votuntari-  of  a  deputy,  1  Salk.  272,  ih  not  is- 
ly  permitted  the  said  A*  3.  to  go  at  Nor  can  any  gaoler  be  a  felon  in  re- 
Idrge**  id.  ibid.  In  Cro.  C.  A.  338.  spect  of  a  voluntary  escape  unless, 
the  indictment  is  for  a  misdemean-  at  the  time;  the  offence  of  his  s>ri- 
our,  but  it  should  seem  it  should  be  soner  was  felony,  and  cannot  be  madtv 
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committed  upon  and  in  execution  of  the  said  judgment  for  the  aaid 

felony  as  aforesaid,  to  escape  and  go  at  large  whithersoever  he 

would,  out  of  the  said  gaol  and  custody*  whereby  he  the  said  W. 

P.  did  then  and  there  escape  from  and  out  of  the  said  gaol,  and 

go  at  large,  to  wit,  at,  &c  against  the  peace,  fee. 

That  at  the  assizes  and  general  delivery  of  the  gaol  of  our  Indict- 

lord  the  king,  holden  at  Hereford,  in  and  for  the  county  of  Here-  ™tl?lat 
0  '  '  common 

ford,  on,  &c.  before  Sir  R.  P.  knight,  one  of  the  barons  of  our  law 

said  lord  the  king  of  his  court  of  exchequer,  at  Westminster,  JSjjJJfor 

F.  B.  esq.  one  of  the  justices  of  our  said  lord  the  king,  assigned  voluntarily 

to  hold  pleas  in  the  court  of  our  said  lord  the  king,  before  the  to'eacap? 

king  himself,  and  others  their  fellows,  justices  of  our  said  lord  *  prisoner 

the  king,  assigned  by  letters  patent  of  our  said  lord  the  king,  to  Qf  &  cler- 

deliver  his  gaol  of  the  said  county  of  H.  of  the  prisoners  therein,  gy*°le  &- 
i«  ,  ,     -  ^.  ^,  .       ,,«.       •       i-        i°ny at  the 

being  upon  the  oath  of  F.  G.  esquire,  U.  P.  esquire,  Sec.  [here  assizes- 

set  out  the  names  of  the  grand  jury^  good  and  lawful  men  of  the  (w) 
said  county  of  H.  then  and  there  sworn  and  charged  to  inquire 
for  our  said  lord  the  king,  and  the  body  of  the  said  county  of  H. 
It  was  presented  that  W«  D.  He.  [here  set  forth  the  indictment. ~] 
Wherefore  the  sheriff  of  the  county  of  H,  aforesaid,  was  com- 
manded *  that  he  should  not  omit  by  reason  of  any  liberty  in  his  [#174] 
bailiwick,  but  that  he  should  take  the  said  W.  D.  to  answer  the 
premises.  And  thereupon  at  the  same  assizes  and  general  delivery 
of  the  gaol  of  our  said  lord  the  king,  holden  at  H.  in  and  for  the 


so  by  it*  becoming  so  afterwards,  1  doubled,  bnt  no  additional  fine  was 

Hale,  591.    Neither  can  he  be  thus  levied   for   the   escape  of  a   man 

indicted  till  after  the  attainder  of  charged  with  two  offences,  Hawk, 

the  principal,  Hawk.  b.  %  c.  19.  s*  b.  2.  c  19.  *.  33.    By  5  Edw  III.  c. 

26.  though  he  may  be  fined  for  the  8.  the  marshals  of  K.  B.  are  liable 

misprision,  id*  ibid.    A  negligent  es*  to  six  months  imprisonment,    and 

cane  may  be  punished  by  fine  at  com-  ransom  at  the  king's  pleasure  for  the 

mon  law,  Hawk.  b.  2.  c*  19.  s*  31.  negligent  escape  of  any  prisoner  in 

A  sheriff  is  thus  liable  for  the  fault  their  custody.    At  the  present  day* 

of  his  deputy,  1  Saik.  272.    One  in-  when  the  defendant  is  brought  up 

stance  of  such  negligence,  does  not  for  judgment,  the  prosecutor  may 

amount  to  a  forfeiture  of  the  jailer's  produce  affidavits  made  even  by  a 

office,  though  a  repetition  of  such  witness  on  the  trial  in  aggravation  of 

misfeasance  will  enable  the  court  to  the  fine  which  the  defendant,  in  miti- 

oust  him  in  their  discretion,  Hawk*  gation,  may  answer  and  contradict, 

b.  %  c.  19*  s.  30.    Anciently  the  pe-  Hawk.  b.  2.  c-  19.  s.  34.  in  notis* 

nalty  for  the  negligent  escape  of  the  The  king  may  pardon  a  voluntary  es- 

pany  attainted,  was  of  course  100/.  i  case  before  it  is  committed,  Hawk* 

of  one  indicted  but   not  attainted  b*  2.  c.  19.  s.  32. 
SL  and  of -a  prisoner  before  indict-        (m)  See  forms  Cro.  C.  C.   8  Ed* 

ment,  some  discretionary  sum  ;  on  188.  Cro.  C.  A.  336.  see  note  to  pre- 

the  second  escape  the  penalties  were  cedent,  ante,  171*,  note  A 


[ 
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county  of  H.  aforesaid,  on,  See.  aforesaid,  before  the  said  justices 
of  our  said  lord  the  king  above  named,  and  others  their  fellows, 
aforesaid,  came  into  court  there  the  said  W.  D.  under  the  custody 
of  the  said  Sir  £.  B.  baronet,  sheriff  of  the  county  of  H.  afore- 
said, (into  whose  custody  in  the  gaol  aforesaid,  for  the  cause  afore- 
said he  was  before  committed,)  and  being  brought  to  the  bar, 
there  in  his  own  proper  person  was  committed  to  the  said  sheriff, 
and  forthwith  concerning  the  premises,  in  the  indictment  above 
specified  and  charged  on  him,  being  asked  in  what  manner  he 
would  be  acquitted  thereof,  the  said  W.  D.  said  that  he  was  not 
guilty  thereof,  and  concerning  that  for  good  and  ill  he  put  himself 
upon  his  country,  therefore  a  Jury  was  thereupon  immediately 
commanded  to  cbme  before  the  said  justices  of  our  said  lord  the 
king  above  named,  and  others  their  fellows,  aforesaid,  there  by 
whom  and  so  forth,  and  who  were  of  no  affinity  to  the  said  W.  D. 
to  recognize  upon  their  oath  whether  the  said  W.  D.  was  guilty 
of  the  felony  aforesaid  or  not,  and  the  jurors  of  the  said  jury,  by 
the  said  sheriff  to  that  matter  impanelled  and  returned,  to  wit, 
J.%B.  T.  H.  &c.  {here  set  out  the  names  of  the  fie lit  jury ,]  being 
called, 'came,  who  being  chosen,  tried,  and  sworn  to  speak  the 
truth  of  and  concerning  the  premises,  aforesaid,  said  upon  their 
oath,  that  the  said  W.  D.  was  guilty  of  the  felony  aforesaid,  in  * 
the  indictment  above  specified,  in  manner  and  form  as  in  and  by 
the  said  indictment  was  above  against  him  set  forth,  and  that  the 
said  W.  D.  at  the  time  of  the  committing  of  the  said  felony,  or 
at  any  time  since,  had  no  goods  or  chattels,  lands  or  tenements, 
to  the  knowledge  of  the  said  jurors,  and  upon  this  it  was  required 
by  the  court  there  of  the  said  W.  D.,  if  he  had  or  knew  any 
thing  to  say  for  himself,  why  the  court  there  ought  not  to  proceed 
to  judgment  and  execution  concerning  him,  upon  the  said  verdict ; 
and  the  said  W.  O.  prayed  the  court  there,  that  the  benefit  of  the 
•tatute  in  that  case  made  and  provided,  might  be  granted  unto 
him,  and  it  was  granted  unto  him  accordingly.  Whereupon  all  and 
singular  the  premises  being  seen  and  understood  by  the  court 
there,  it  was  considered  and  adjudged  by  the  court  there,  that  the 
said  W.  D.  should  be  imprisoned  six  calendar  months,  and  within 
that  time,  that  is  to  say,  on  Saturday  the  twenty-second  day  of 
April  then  next,  between  the  hours  of  eleven  and  one,  should  be 
publicly  whipped  for  two  hundred  yard9,  at  the  market  place  in 
Hereford,  and  then  discharged.    And  the  jurors  now  here  sworo 
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*  and  charged  to  inquire  for  our  said  lord  the  king,  and  the  body  of  [*  1 7s"\ 
the  said  county  of  H.  do  further  present,  that,  afterwards*  to  wit, 
at  the  said  assizes,  and  general  delivery  of  the  gaol  of  our  said 
lord  the  king,  abovementioned,  he  the  said  W.  D.  was  committed 
to  the  care  and  custody  of  R.  D.  then  and  still  being  keeper  of 
the  gaol  of  our  said  lord  the*king,  of  the  county  of  H.  aforesaid, 
at  H.  aforesaid,  there  to  be  kept  and  imprisoned  in  the  gaol  afore- 
said, according  to,  and  in  pursuance  of  the  judgment  and  sen- 
tence aforesaid,  and  the  said  R.  D.  him  the  said  W.  D.  in  the 
custody  of  him  the  said  R.  D.  had,  for  the  cause  aforesaid,  in  the 
gaol  aforesaid.  And  the  jurors  last  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  R.  p.  late  of  the  parish 
of  Saint  Peter,  in  the  city  of  H*  in  the  said  county  of  H.  yeoman, 
afterwards,  and  before  the  expiration  of  the  said  six  calendar 
"months,  for  which  he  the  said  W.  D.  was  so  ordered  to  be  im- 
prisoned as  aforesaid,  to  wit,  on,  &c.  at,  &c.  unlawfully,  volunta- 
rily, and  contemptuously  did  permit  and  suffer  the  said  W.  D.  to 
escape  and  go  at  large  wheresoever  he  would,  whereby  the  said 
W.  D.  did  then  and  there  escape  out  of  the  said  prison,  and  goat 
large  whithersoever  Jie  would,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  contrary  to  the  duty  of  him  the  said  R.  D.  so 
being  keeper  of  the  gaol  aforesaid,  in  manifest  hindrance  of  jus- 
tice,  and  against  the  peace,  Sec. 

That  on,  8cc.  J.  D.  esq.  then  being  one  of  the  justices  of  our  Indict- 
sa.id  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  ^£111*11 
king,  in  and  for  the  said  county  of  Berks,  and  also  to  hear  and  law 
determine  divers  felonies,  trespasses,  and  other  misdemeanours  ~£JjJ||!  f*r 
committed  in  the  same  county  in  due  form  of  law,  did  make  his  negligent- 
warrant  of  commitment,  under  his  hand  and  seal,  to  wit,  at,  Sec.  Jnjj  to  es- 
bearing  date  the  same  day  and  year  aforesaid,  directed  to  the  keeper  caPe  *  Pri- 
of  the  common  gaol,  in  and  for  the  said  county  of  Berks, by  which  mitted  to" 

said  warrant.  &c.  [here  recite  the  warrant^]  as  by  the  same  war-  f^tody. 

by  virtue 
rant  more  fully  appears,  by  virtue  of  which  said  warrant  of  com-  of  a  jus- 

mitment  afterwards,  to  wit,  on  the  said,  &c,  at,  &c.  A.  B.  then  be-  Jj^ji wtr* 

ing  the  keeper  of  the  said  common  gaol  of  the  said  county  of  B.  tobbery. 

did  receive  the  said  W.  M.  into  his  custody,  in  the  said  common  '*' 

gaol  there  situate.     And  the  jurors,  ficc.  that  the  said  A.  B.  late 


(n)  See  forms  Cro.  C.  C.  8  Ed,  185.  Cro.  C-  A.  331.  and  note  to  prece- 
dent, ante,  171%  n.  L 
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of,  fcc.  yeomen,  so  being  keeper  of  the  said  common  gaol,  and 
having  Che  said  W.  M.  in  his  custody  in  the  said  gaol,  on  that  oc- 
casion, afterwards,  to  wit,  on,  &c.  at,  &c.  unlawfully  and  negligent- 
ly did  permit,  and  suffer  the  said  W.  II-  (so  being  a  prisoner, 

[*176]  committed  to  the  said  gaol  as  aforesaid)  to  *  escape  and  go  at 
large,  from  and  out  of  the  custody  of  bim  the  said  A.  B.  out  of 
the  said  prison,  wheresoever  he  would,  whereby  the  said  W.  M. 
did  then  and  there  escape  out  of  the  said  prison,  and  go  at  large, 
whithersoever  he  would,  to  the  great  hindrance  and  obstruction 
of  justice,  in  contempt,  fee.  to  the  eVil  example,  fee.  and  against 
the  peace.  Sec* 

Indict-  Cheshire.    The  jurors,  &c.  That  on,  A.  B.  esquire,  then  being 

m!^lal  one  of  the  justices,  &c.  [same  as  ante,  175*,]  in  due  form  of  law 
common  •  J  w         *-  '* 

law  a-  did  make  his  warrant  of  commitment  under  his  hand  and  seal,  to 
turnkey  of  w^»  at»  &c*  D^^g  date  the  same  day  and  year  aforesaid,  directed 
a  common  to  the  keeper  of  the  common  gaol,  in  and  for  the  said  county  of 
roUde-       C*  Dv  which  said  warrant  of  commitment  the  said  keeper  was 

meanour,  required  to  receive,  &c.  [here  set  forth,  the  mittimus]  as  by  the 
in  aiding  a  •.  „  ,.  *     *  •  -       •  j 

prisoner*    same  warrant  more  fully  appears,  by  virtue  of  which  said  warrant 

committed  0f  commitment  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  G.  H. 
by  virtue  n  .  ** 

of  a  jus-     then  being  keeper  of  the  common  gaol  of  the  said  county  of  C« 

tice's         jjy  receive  the  said  C.  D.  into  his  custody  in  the  said  common 

warrant  * 

for  petit  gaol,  there  situate.  And  the  jurors,  See.  that  D.  M .  late  of,  Sec. 
makeThia0  ^al)orcr»  we^  knowing  the  premises,  afterwards,  and  whilst  the 
escape,  (o)  said  C.  D.  was  a  prisoner  as  aforesaid,  for  the  cause  aforesaid,  to 
wit,  on,  &c.  with  force  and  arms,  at,  Sec.  unlawfully,  voluntarily, 
and  unjustly  did  take,  and  cause  to  be  taken,  certain  irons,  chains, 
and  fetters,  then  affixed  and  fastened  upon  the  legs  of  the  said 
C.  D.  from  and  off  the  same,  he  the  said  C.  D.  then  being  such 
prisoner  as  aforesaid,  and  also  did  permit  him  the  said  C.  D.  to 
go  out  at  a  certain  back  door  of  and  belonging  to  the  said  gaol, 
and  over  a  certain  wall  surrounding  and  inclosing  the  same,  and 
to  go  at  large  out  of  the  said  prison,  wheresoever  he,  would,  he 
the  said  D.  M.  then  and  there  having  the  custody  and  keeping  of 
the  keys  of  and  belonging  to  the  said  prison,  whereby  the  said 
C.  D.  did  then  and  there  escape  out  of  the  said  prison,  and  go  at 
large  whithersoever  he  would.  And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  D.  M.  then  and  there,  in 


(o)  See  forms  Cro.  C.  C.  8th  Ed.  186.    Starirte,  6m 
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manner  and  form  aforesaid,  was  aiding  and  assisting  the  said 
C.  D.  to  make  his  escape  from  and  out  of  the  said  prison)  to  the 
great  hindrance  and  obstruction  of  justice,  in  contempt,  kc.  to 
the  evil  example,  kc.  and  against  the  peace,  kc.     And  the  j«-  Second 
rors,  ke.  That  the  said  C.  D.  on  the  said,  kc*  was  lawfully  com- 
mitted to  the  custody  of  the  said  G.  H.  then  befftg  keeper  of  his 
said  majesty's  gaol,  of  and  for  the  said  county  of  C.  to  wit,  at,  kc* 
aforesaid,  by  virtue  of  a  certain   warrant  of  commitment  duly 
made,  under  the  hand  and  seal  *  of  the  said  A.  B.  then  being  such    [*177] 
justice  as  aforesaid,  bearing  date  the  same  day  and  year  last  afore- 
said, upon,  and  in  pursuance  of  a  certain  charge  upon  oath,  made 
by  the  said  E.  F.  against  the  said  C.  D.  to  and  before  him  the  said 
A.  B.  being  such  justice  as  aforesaid,  alleging,  that  the  said  C.  B. 
had  feloniously  stolen  ajid  carried  away  one  hempen  sack  of  him 
the  said  £.  F.  of  the  value  of  tenpence,  from  and  out  of  a  certain 
barn  of  him  the  said  £.  F.  situate  at,  kc.  and  by  which  said  last 
mentioned  warrant  the  said  G.  H.  was  required  safely  to  keep  the 
said  C.  D.  until  the  then  next  general  quarter  session  of  the  peace, 
to  be  holden  in  and  for  the  said  county  of  C.  or  until  he  should  be 
thence  delivered  by  due  course  of  law,  as  by  the  said  last  men- 
tioned warrant  more  fully  appears.    And  the  jurors  aforesaid,  on     • 
their  oath  aforesaid,  do  further  present,  that  the  said  D.  M.  so 
having  the  custody  and  keeping  of  the  said  keys  as  aforesaid,  and 
well  knowing  the  said  last  mentioned  premises,  afterwards,  to 
wit)  on,  kc.  aforesaid,  with  force  and  arms,  at,  kc.  unlawfully, 
voluntarily)  and  contemptuously  did  permit  and  suffer  the  said 
C.  D.  then  being  a  prisoner  in  the  said  gaol,  under  the  custody  of 
the  said  G.  H.  by  virtue  of  the  said  last  mentioned  warrant  for 
the  cause  last  aforesaid,  to  escape  and  go  at  large  out  of  the  said 
gaol9  wheresoever  he  would,  without  the  knowledge,  privity,  or 
consent  of  the  said  G.  H.  being  such  keeper  as  aforesaid,  and 
without  any  lawful  authority  whatsoever ;  whereby  the  said  C.  D. 
did  then  and  there  escape  out  of  the  said  prison  and  go  at  large, 
whithersoever  he  would,  to  the  great  hindrance  and  obstruction  of 
justice,  in  contempt  of  our  said  lord  the  king,  and  his  laws,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace,  kc. 

*  That  on,  kc.  at,  kc.  one  S.  C.  came  before  A.  K.  esquire,  then     [#181] 
being  one  of  the  justices  assigned,  kc.  [a%  fio$t  182*,]  and  the  said  Indict- 
S.  C.  did  then  and  there  on  his  oath,  before  the  same  justice,  common 

Vol.  II.  M 


90        FOtt  OVraHCES  AGAINST  PUBLIC  JUSTICE. 

law  a-  charge)  accuse,  and  give  information  against  one  W.  M.  of,  Sec* 
constable  aforesaid,  *  yeoman,  for  a  certain  misdemeanour,  in  taking  fish  out 
for  negli-  of  the  pond  of  the  most  noble  J.  duke  of  C.  at  E.  in  the  said 
mating  V"  county  of  M- ;  (?)  whereupon  he  the  said  A.  K.  the  justice  afore- 
man  to  es-  sa|c|9  did  then  and  there,  to  wit,  at,  Sec.  aforesaid,  make  a  certain 
was  ar.      warrant  under  flis  hand  and  seal,  in  due  form  of  law,  directed  to 

rested  by   tne  constable  or  headborough  of,  &c.  in  the,  &c.  aforesaid,  thereby 

him  for  a  % 

miade-       requiring  him  to  take  the  body  of  the  said  W.  M.  and  bring  him 

mtanour.  \^fore  tne  said  A.  K.  the  justice  aforesaid,  to  answer  to  such  mat- 
f*182]  ters  and  things  as  should  be  alleged  against  him  touching  the  said 
misdemeanour,  'which  said  warrant,  afterwards,  to  wit,  on,  &c. 
aforesaid,  at,  fee.  aforesaid,  was  delivered  to  one  T.  W.  then  be- 
ing one  of  the  constables  of  the  said  parish  of  P.,  in  due  form  of 
law  to  be  executed  ;  by  virtue  of  which  said  warrant  the  said  T. 
W.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did  take  and  ar- 
rest the  body  of  the  said  W.  M.  and  him  the  said  W.  M.  in  his 
custody  for  the  cause  aforesaid ;  yet,  nevertheless,  the  said  T.  W. 
late  of  the  said  parish  of  P.  in  the  county  aforesaid,  yeoman,  af- 
terwards, to  wit,  on,  fee.  aforesaid,  the  duty  of  his  office  in  that 
respect  not  regarding,  at,  Sec.  aforesaid,  unlawfully,  and  negligent- 
ly did  permit  the  said  W.  M.  to  escape,  and  go  at  large  whither- 
soever he  would,  whereby  the  said  W.  M.  did  then  and  there  es- 
cape and  go  at  large  whithersoever  he  would,  out  of  the  custody 
of  him  the  said  T.  W.  to  the  great  hindrance  of  justice,  in  con* 
tempt,  &o,  and  against  the  peace  of,  £cc. 


FOR  RESCUES. 

For  an  as-  That  on,  &c.  at,  &c.  J.  P.  esquire,  then  and  there  being  one  ©F 
■^ °*  a  the  justices  of  our  said  lord  the  king,  assigned,  to  keep  the  peace 
having  a     of  our  said  lord  the  king,  in  and  for  the  said  county  of ,  (or 

Fncustody  city  of ')  and  a,so  t0  hcar  and  determine  divers  felonies,  tres- 

under  a  passes,  and  other  misdemeanours  in  the  said  county  (or  city)  corn- 
warrant8     mitted>  *  did  make  his  certain  warrant  in  writing  under  his  hand 

and  res-     and  seal,  directed  to  A.  C.  of,  &c.  in  the  said  county,  yeoman 
cuing  *  * 

him.(r)        - 

[*183] 

(p)  See  form  Cro.  C.  C.  7th  Ed.    should  show  an  offence :  this  war- 
348.    2  Starkie,  605.  pant   eems-to  have  been  insufficient* 

(?)  The  statement  of  the  warrant        (r )  See  other  Precedent*.  Burn,  J 
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* 

then  and  *  there  being  constable  of  the  parish  of,  kc.  aforesaid  in    f*l*43 
the  county  aforesaid,  by  which  said  warrant  he  the  said  A.  C.  the 


Rescue.     Williams,  J.  Escape,  II.  tion,   Hawk,  b  2.  c.  21.  s.  5.     Thus 
Cro.  C.  C.  403  to  409-    Cry.  C.  A.    in  a  rescue  from  the  house  of  correc- 
293  10  300     4  Went  w.  303  to  315  —    tion,  it  must  show  for  what  the  prl- 
Jm  to  the  offence.     See,  in  general,  1     soner  was  committed  there,  2  Stra. 
Hale.  606  to  60&  Hawk.  B.  2.  c.  21.     1226.    If  it  states  that,  by  virtue  of 
Com.  Di#    Kescous  D  3.  Bac.  Abr.    a  plaint  before  the  sheriff*,  the  pri- 
Rescue,  C.     Burn,  J.  Rescue.  Wil-  soner  was  lawfully  arrested,  it  will 
liams,  J.  Escape,  II.     Rescue  is  the  be  sufficient  without  saying  by  a 
forcibly  and  knowingly  freeing  an-  good  warrant,  for  that  will  be  in- 
other  from  an  arrest  or  imprison-  tended  if  he  was  lawfully  arrested, 
ment  i  and  it  is  generally  the  same  Com.  Dig.  Rescous  D.  3.     It  will 
offence  in  the  stranger  so  rescuing,  be  good  though  it  does  not  state  vi 
as  it  would  have  been  in  a  gaoler  to  et  armis,  for  the  word  recutait  im- 
have  voluntarily  permitted  an  escape,  ports  it,  2  Bulst.  208.  and  though  it 
A  rescue,  therefore,  of  one  appre-  does  not  show  where  the  rescue  was, 
hended  for  felony,  is  felony ;  for  trea-  for  it  will  be  intended  where  the  ar- 
son, treason ;  and  for  a  misdemea-  rest  was  made,  id.  ibid.  But  it  must 
nour,  a  misdemeanour,  4  Bla.  Com.  expressly  show  the  year  and  day 
131-  To  constitute  rescous  the  felon  both  of  the  arrest  and  rescous,  and 
must  be  in  actual  custody,  though  the  time  of  the  latter  is  not  suffi. 
whether  in  that  of  an  officer  or  pri-  ciently  shown  by  stating  that  of  the 
vate  individual  is  not  material,though  former,  Dyer,  164.    If  an  uncertain 
in  the  latter  case  the  party  should  or  impossible  day  be  laid  the  pro- 
know  that  the  prisoner  is  in  lawful  ceedings  will  be  invalid,  Bac.  Abr. 
custody,  while  in  the  former  he  is  Rescue,  D.     It  seems  also  to  be 
bound  to  take  notice  at  his  peril,  1  doubtful  whether  it  be  not  insuffi- 
Male,  606.  This  offence  agrees  with  cient  to  allege  that  on,  &c«  E.  F.  coin- 
prison  breaking  by  the  offender  him-  roitted  a  certain  felony,  "per  quod  A* 
self  in  the  kind  and  lawfulness  of  B  pradictum  E.  F  cepit  et  arrcttaxdt, 
the  custody  from  which  the  prisoner  et  in  salvd  custodid  tud  adtunc  et  ibi- 
must  be  delivered,  in  the  necessity  dem  eundcm  E.  F-  habuit  et  cuttodi- 
for  an  actual  escape  and  not  a  mere  wr,"  because  no  time  of  the  arrest 
attempt,  the  necessity  of  proceeding  is  named  in  the  same  sentence  with 
by  indiotment,  and  the  circumstance  it,  and  it  is  doubtful  whether  the 
that  where  the  defendant  is  saved  time  of  the  custody,  which  is  ai- 
from  punishment  of  death  by  the  leged  in  the  next  sentence,  by  force 
statute  "  de  frangentibus  prison  am"  of  the  copulative  be  also  applied  to 
he  is  punishable  by  fine  and  impri-  the  caption,  Dyer,  164.    No  defect 
son  ment  as  for  a  high    misprision,  can  be  aided  by  verdict,  Bac.  Abr. 
Haw%.  b.  2.  c.  31.  s.  1  to  6.     But  it  Rescue,  D.     An  indictment  stating 
differs  in  these  respects,  that  though  that  the  judges  of  an  inferior  court 
if  a  traitor  break  prison  he  is  guilty  of  record  of  the  town  and  county 
of  felony  only,  if  a  stranger  rescue  of,  &c.  issued  their  writ  directed  to 
others  he  is  guilty  of  treason,  1  Hale,  T.  B.  one  of  the  Serjeants  at  mace 
237,  and  a  prisoner  who  breaks  gaol  of  the  said  town  and  county  of  which 
may  be  arraigned  for  that  crime  be-  prisoner  was  taken  is  bad,  because 
fore  he  is  convicted  of  the  original  it  does  not  appear  that  the  officer 
felony,  but  a  third  person  who  res-  was  an  officer  of  the  court,  5  East. 
cues  a  felon  cannot  be  found  guilty  304.— Judgment*  If  a  traitor  be  res* 
before  he  is  attainted,  Hawk.  b.  2.  c.  cued  from  custody,  the  offender  will 
♦21.  s.  8.   If  the  principal  die,  before  have  judgment  of  treason  ;  if  a  felon, 
he  is  attainted,  or  be  acquitted,  the  of  fejray  ;  if  a  party  accused  of  a 
rescuer  will  be  fined  and  imprisoned,  misdemeanour,  of  a  trespass,  H*wk. 
1  Hale,  116,  $98,  9.— The  Indictment,  b.  2»  c.  21.  But  the  rescue  of  a  felon 
Must  set  forth  the  nature  and  cause  at  common  law,  is  within  clergy,  1 
of  the  imprisonment,  and  the  special  jtiale,  599,  607. 
circumstances  of  the  fact  in  ques- 
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*  constable  aforesaid,  was  commanded  to  take  the  body  of  A.  O- 
late  of,  &c.  yeoman,  and  bring  and  have  him  the  said  A.  O.  be- 
fore the  said  J.  P.  to  be  examined  by  him  the  said  J.  P.  concern* 
ing  an  assault,  said  to  have  been  committed  by  him  the  said  A.  O. 
upon  A.  J.  of,  fee.  at,  &c.  aforesaid,  yeoman  ;  and  which  said  war- 
rant was  afterwards,  to  wit,  on,  &c.  aforesaid,  delivered  to  the  said 
A.  C.  so  being  such  constable  as  aforesaid,  to  be  executed  in  due 
form  of  law ;  and  which  said  A.  C.  so  being  such  constable  as 
aforesaid,  afterwards,  that  is  to  say,  on,  Sec.  («)  at,  &c.  aforesaid, 
by  virtue  of  the  said  warrant  did  take  and  arrest  the  said  A.  O. 
for  the  cause  aforesaid,  and  him  the  said  A.  O.  in  his  custody  by 
virtue  of  the  said  warrant  then  and  there  had  ;  and  that  the  said 
A.  O.  late  of,  fee.  and  B.  O.  late  of,  &c.  well  knowing  (0  the  said. 
A.  O.  so  to  be  arrested  as  aforesaid,  afterwards,  to  wit,  on  the  said, 
&c.  at,  See*  aforesaid,  with  force  and  arms  (u)  in  and  upon  the  said 
A*  C.  the  constable  aforesaid,  then  and  there  being  in  the  peace  of 
God  and  of  our  lord  the  king,  and  in  the  execution  of  his  said 
office  then  and  there  being,  did  make  an  assault,  and  him  the  said 
A*  C.  then  and  there  did  beat,  wound,  and  ill-treat,  and  that  the 
said  B.  O.  him  the  said  A.  O.  out  of  the  custody  of  the  said  A.  C. 
and  against  the  will  of  the  said  A.  C.  then  and  there  with  force 
and  arms  unlawfully  did  rescue,  and  put  at  large  to  go  where  he 
*  would,  and  that  the  said  A.  O.  himself  out  of  the  custody  of  the 

said  A;  C.  and  against  the  will  of  the  said  A.  C.  then  and  there 
with  force  and  arms  unlawfully  did  rescue  and  escape  at  "large 
where  he  would  go,  in  contempt  of  our  said  lord  the  king  and 
his  laws,  to  the  great  damage  of  the  said  A.  C,  to  the  evil  exam- 
ple, Sec.  and  against  the  peace,  &c.     [Add  a  common  count  for  an 
assault  on  officer  in  execution  of  his  office  of  constable,  and  a  count 
for  an  assault  and  battery  general."] 
For  an  as-      That  on,  &c  at,  &c.  J.  H.  esquire,  then  and  there  being  one  of 
*fff  *  °n      *^e  JU9t*ces  °f tne  8&id  lord  the  king,  assigned,  &c.  [as  ante  1 82*,] 
and  for      did  make  his  certain  warrant  in  writing  under  his  hand  and  seal, 
afte^the    directed  to  all  constables  and  other  peace  officers  of  the  same 
prisoner     county,  and  especially  to  C»  B.  for  that  purpose,  thereby  requir- 
taken  un-   ^S  them  upon  sight  thereof,  to  take,  &c.  [here  set  forth  the  war* 

der  a  war.  rant,!  which  said  warrantjltofterwards,  to  wit,  on,  Sec.  at,  Sec.  afore- 

* 


(*)  Supra  note  r.       (0  Supra  note  r*       (*)  Not  necessary,  supra  note  r. 
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said,  was  delivered  to  the  said  C.  B.  to  be  executed  in  due  form  rant  of  a 

of  law.    And  the  jurors,  &c.  do  *  further  present,  that  before  the  ^JJ*  £.*  °c 

execution  of  the  said  warrant,  to  wit,  on,  fcc.  the  said  W.  S.  did  backed  in- 

go  into  and  reside,  and  be  in  a  certain  place  out  of  the  said  city  county 

of  C.  and  county  of  the  same  city,  to  wit,  at  the  parish  of,  Sec.  in  »g»in*t 

*  i  *        prisoner 

the  county  of  M.  and  thereupon  and  upon  proof  upon  oath  of  the  and  a  third 

hancf  writing  of  the  said  J.  H.  to  the  said  warrant,  to  wit,  on,  &c.  **' JJoS 
at,  fee.  J.  S.  esquire,  then  and  stiJJ  being  one  of  the  justices  of  J 

the  said  lord  the  king,  assigned,  &c.  [as  ante,  182*,]  did  then  and 
there  make  a  certain  indorsement  on  the  aforesaid  warrant,  with 
his  name  thereunto  subscribed,  and  did  then  and  there  direct  the 
same  to  all  constables  and  other  his  majesty's  officers  of  the  peace, 
whom  the  same  might  concern ;  and  by  such  warrant  and  indorse- 
ment, the  said  J.  S,  so  being  such  justice  in  and  for  the  said  county 
of  Middlesex,  did  order  and  direct  the  aforesaid  warrant  should 
be  executed  within  the  said  county,  due  proof  on  oath  of  the 
hand-writing  of  the  within  magistrate,  (meaning  the  said  J.  H.) 
having  that  day  been  made  before  him  the  said  J.  S.  and  then  and 
there  delivered  the  said  warrant  so  indorsed,  to  the  said  C.  B.  to 
be  executed  according  to  law ;  by  virtue  of  which  said  warrant 
and  indorsement,  the  said  C.  B.  afterwards,  to  wit,  on,  &c.  at,  &c. 
did  take  and  arrest  the  said  W.  S.  according  to  the  command  of 
the  said  warrant,  and  then  and  there  had  the  said  W.  S.  in  his 
lawful  care  and  custody,  by  virtue  of  the  said  warrant  and  indorse- 
ment ;  and  the  said  W.  S.  being  so  arrested,  and  in  the  care  and 
custody  of  the  said  C.  B.  as  aforesaid ;  the  said  W.  &  late  of,  &c. 
and  J.  K.  late  of,  &c.  afterwards,  to  wit,  on,  &c.  with  force  and 
arms,  fee.  at,  &c.  did  make  an  assault  on  the  said  C.  B.,  then  and 
there  being  in  the  peace  of  God  and  our  said  lord  the  king,  and 
then  and  there  lawfully  having  the  said  W.  S.  in  his  care  and  cus- 
tody as  aforesaid,  and  him  the  said  C.  B.  did  then  and  there  beat, 
bruise,  and  ill-treat,  so  that  his  life  was  greatly  despaired  of,  and 
him  the  said  W.  S.  out  of  the  custody  and  against  the  will' of  the 
said  C.  B.  then  and  there  did  rescue  and  set  at  large  whither  he 
he  would  go  *  and  the  said  W.  S.  himself  out  of  the  custody  and 
against  the  will  of  the  said  C.  B.  then  and  there  with  force  and 
arms,  &c.  unlawfully  did  rescue  and  escape  at  large  whither  he 


(*)  See  form,  4  Went  w.  306,  and  notes  to  precedent,  ante  182*,  3*. 
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would  go,  in  contempt.  Sec.  to  the  evil  example,  Sec.  and  against 
the  peace,  Sec.     [Add  count  for  a  common  assault  J] 
For  rescu-      *(Charge  a  riot  as  post  title  Riots,  see  form  Cro.  C.  C.  8th  Ed. 

eTouVof"  408g  Cr0,  C'  A-  300,  and  then  Proceed  as  follows.)  And  the  ju- 
the  hands  rors,  Sec.  do  further  present,  That  S.  A.  esquire,  then  and  there 
tice  ofthe  ^ing  one  °f  tne  justices,  Sec.  lord  the  king,  assigned,  Sec.  ^jfAflnte 
peace,  the  182*]  and  there  and  then  passing,  and  going  along  the  said  parish, 
being  on  m  tne  8a*d  county,  in  the  king's  highway,  there  and  then,  and 
his  own     there  seeing  and  observing  upon  his  own  view,  the  said  J.  F.  C. 

view.f  v^ 

r*1871  ®'  ^c*  [_name'8  a*  before]  and  the  said  other  disorderly  persons, 
and  disturbers  of  the  peace  of  our  said  lord  king  (to  the  jurors 
aforesaid  as  yet  unknown)  so  then  and  there  assembled  and  gather* 
ed  together,  and  armed  as  aforesaid,  and  also  then  and  there  break* 
ing  and  disturbing  the  peace  of  our  said  lord  the  king,  and  misbe- 
having themselves  in  manner  aforesaid,  he  the  said  S.  A.  accord* 
ing  to  the  duty  of  his  said  office  as  a  justice  of  the  peace  of  our 
said  lord  the  king,  for  the  said  county  of  S.  did  then  and  there 
arrest  and  take  the  said  J.  F.  in  order  to  prevent  and  restrain  him 
from  any  further  continuing  a  party  in  the  said  riot  and  disturb* 
ance,  and  to  cause  him  the  said  J.  F.  to  be  imprisoned  in  order 
that  he  might  answer,  and  be  duly  punished  for  his  offence  afore* 
said,  according  to  the  due  form  of  the  laws  and  customs  of  this 
realm,  and  then  and  there  had  the  said  J.  F.  in  his  custody  on  that 
occasion,  whereupon  the  said  J.  F.  C.  D.  Sec.  and  the  said  other 
disorderly  persons  and  disturbers  of  the  peace  of  our  said  lord  the 
king,  to  the  jurors  aforesaid  as  yet  unknown,  being  so  assembled 
and  gathered  together  so  armed  as  aforesaid,  not  regarding  the 
laws  of  this  realm,  nor  fearing  the  pains  and  penalties  therein 
contained,  aixl  unlawfully  and  wickedly  devising  and  intending  to 
prevent,  hinder,  and  obstruct  the  due  course  of  law  and  jusiice, 
and  to  rescue  him  the  said  J.  F.  from  and  out  of  the  custody  of 

[#1881  the  said  S.  A.  (then  and  there  being  in  *  the  due  execution  of  his 
office  of  such  justice  as  aforesaid,  on  that  occasion,  and  in  the 
peace  of  God  and  our  said  lord  the  king)  did  then  and  there  with 
force  and  arms,  unlawfully,  riotously,  routously,  and  tumultously 
make  an  assault  and  affray  upon  the  said  S.  A.  in  the  due  execu- 
tion of  his  said  office,  then  and  there  being,  and  him  the  said  S. 
A.  then  and  there  did  beat,  bruise,  wound,  and  ill-treat,  so  that  his 

(y)  See  form,  Cro-  C.  C.  8  Ed.  408.    Cro-  C.  A.  300.    2  Starkie,  677. 
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life  was  greatly  despaired  ofc  and  that  the  said  C.  p.  8ec.  [as  be- 
fore, except  J.  F,]  and  the  said  other  disorderly  persons,  and  dis- 
turbers of  the  peace  of  our  said  lord  the  king  (to  the  jurors  afore- 
said as  yet  unknown)  being  then  and  there  so  assembled  and 
gathered  together,  armed  as  aforesaid,  him  the  said  J.  F.  out  of 
the  custody  and  power,  and  against  the  will  of  the  said  S  A.  then 
and  there  unlawfully,  rioutously,  and  routously  did  rescue  and  put 
at  large,  to  go  unpunished  for  his  offence  aforesaid,  wheresoever 
he  would9  and  that  the  said  J.  F.  being  so  arrested  and  taken  by 
the  said  S.  A.  as  aforesaid,  himself,  out  of  the  custody  and  power, 
and  against fjte  will  of  the  said  S.  A.  then  ai*.l  there  unlawfully, 
riotously,  routously,  and  violently  did  rescue,  and  did  escape,  and 
go  at  large  unpunished  for  his  said  offence,  whithersoever  he 
would,  to  the  great  damage  of  the  said  S.  A.  in  contempt,  Sec. 
the  king  and  his  laws,  to  the  evil  example,  &c.  and  against  the 
peace,  Sec. 

*  That  on,  Sec.  a  certain  writ  of  our  said  lord  the  king,  com-  For  a  rea- 
monly  called  a  capias  ad  respondendum,  was  issued  out  of  the  pcrson  Wm 

court  of  our  said  lord  the  king,  before  the  right  honourable  Rich-  rested  on 

capias  ad 
ard  Pepper,  lord  Alvanley,  and  hfe  companions,  then  his  majesty's  respon- 

justices  of  the  bench  at  Westminster  in  the  county  of  Middlesex,  dendum 
against  one  T.  N.  directed  to  the  sheriff  of  the  county  of  Somer-  tat. 
set,  by  which  said  writ,  our  said  lord  the  king  commanded  the     |L   194] 
said  sheriff,  that  he  should  take  the  said  Thomas  Needs  if  he 
should  be  found  by  his  bailiwick,  and  him  safely  keep,  so  that  he 
might  have  his  body  before  his  majesty's  justices  at  Westminster 
in  eight  days  of  Saint  Hilary,  to  answer  M.  C.  in  a  plea,  where- 
fore with  force  and  arms,  the  close  of  M.  C.  at  London,  he  broke 
and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said  M. 
C,  and  against  the  *  peace  of  our  said  lord  the  king  ;  and  also     [*195] 
that  the  said  T.  Needs  might  answer  to  the  said  M.  C.  according 
to  the  custom  of  his  said  majesty's  court  of  C.  B.  in  a  certain 
plea  of  trespass  on  the  case  upon  promises  to  the  damage  of  the 
said  M.  C.  of  100/. ;  and  that  the  said  sheriff  should  have  there 
that  writ,  which  said  writ  duly  marked  for  bail  for  55/.  afterwards 
and  before  the  return  thereof,  to  wit,  on,  Sec.  aforesaid,  at,  Sec. 
was  delivered  to  B.  G  esquire,  who  then  and  from  thence  until 
ancf  after  the  said  return  of  the  said  writ,  was  sheriff  of  the  said 
county  of  Somerset,  to  be  executed  in  due  form  of  law ;  and  there- 
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,  upon  the  said  f.  G.  so  being  such  sheriff  as  aforesaid}  afterwards 
and  before  the  return  of  the  said  writ,  to  wit,  on,  &c.  aforesaid,  at, 
Sec.  aforesaid  made  his  certain  warrant  in  writing  under  his  seal 
of  office  of  sheriff,  directed  to  the  keeper  of  the  gaol  of  the  said 
county,  and  also  to  S.  H.  and  L.  C.  the  said  sheriff's  bailiffs,  and 
thereby  commanded  them  and  every  of  them  jointly  and  severally, 
that  they  or  one  of  them  should  take  the  said  T.  N.  if  he  should 
be  found  in  the  said  sheriff's  bailiwick,  and  him  safely  keep,,  so 
that  the  said  sheriff  might  have  his  body  before  the  justices  of 
our  said  lord  the  king  at  Westminster,  in  eight  days  of  Saint  Hi- 
lary, to  answer  fh£%aid  M.  C.  in  the  said  plea  of  tre|^kss,  and  also 
in  the  said  plea  of  trespass  on  the  case  upon  promises  in  the  said 
writ  mentioned ;  which  said  warrant  afterwards  and  before  the  re- 
turn of  the  said  writ,  to  wit,  on  the  said,  &c.  in,  &c.  aforesaid,  was 
delivered  to  the  said  S.  H.  to  be  executed  in  due  form  of  law. 
And  the  jurors,  &c.  do  further  present,  that  on  the  said,  &c  a  cer- 
tain other  writ  of  our  said  lord  the  king,  called  a  pluries  latitat, 
was  issued  out  of  the  court  of  our  said  lord  the  king  before  the 
king  himself,  the  said  court  then  and  still  being  holden  at  West- 
minster aforesaid,  in  the  said  county  of  Middlesex,  against  the 
said  T.  N.  directed  to  the  said  sheriff  of  the  said  county  of  S.  by 
which  said  last-mentioned  writ,  our  said  lord  the  king  command- 

•  

ed  the  said  sheriff,  that  he  should  take  the  said  T.  N.  if  he  should 
be  found  in  his  bailiwick  and  him  safely  keep,  so  that  he  might 
have  his  body  before  our  said  lord  the  king  at  Westminster  afore- 
said, on next  after ,  to  answer  T.  L.  in  a  plea  of  tres- 
pass, and  also  to  a  bill  of  the  said  T.  L.  against  the  said  T.  N.  for 
— /.  upon  promises,  according  to  the  custom  of  the  said  court  of 
our  said  lord  the  king  before  the  king  himself  tp  be  exhibited,  and 
that  the  said  sheriff  should  have  there  then  that  writ,  which  said 
last  mentioned  writ,  was  then  and  there  duly  indorsed  for  bail  for 
— -/.  and  which  last  mentioned  writ  so  indorsed  for  bail  as  afore- 
said, afterwards  before  the  said  return  thereof,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  was  delivered  to  the  said  B.  G.  esquire,  who  then 
[*196]  and  from  thenceforth  until  and  at  and  after  the  return  of  the  *  said 
last  mentioned  writ,  was  sheriff  of  the  said  county  of  S.  to  be  ex- 
ecuted in  due  form  of  law ;  and  thereupon  the  said  B.  G.  so  being 
such  sheriff  as  aforesaid,  afterwards  and  before  the  return  of  (he 
said  last  mentioned  writ,  to  wit,  on*  &c.  last  aforesaid,  in,  See* 


y 
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aforesaid,  made  las  certain  other  warrant  in  writing  under  his  seal 
of  otece  of  sheriff  aforesaid,  directed  to  the  keeper  of*the  gaol  of 
the  said  county,  and  to  W.  S.  and  R.  G.  the  said  sheriff's  bailiffs, 
and  thereby  commanded  them  jointly  and  severally,  that  they  should 
take  T.  N.  if  he  should  be  found  in  his  the  said  sheriff's  bailiwick, 
and  safely  keep  him,  so  that  the  said  sheriff  might  have  the  body 
of  the  said  T.  N.  before  our  said  lord  the  king  at  Westminster 
aforesaid,  on  — —  to  answer  the  said  T.  L.  in  the  plea,  and  to 
the  bill  in  the  said  last  mentioned  writ  mentioned,  which  said  last 
mentioned  writ  afterwards,  and  before  the  return  of  the  said  last 
mentioned  writ,  to  wit*  on  the  said,  8cc.  at,  &c.  aforesaid,  was  de- 
livered to  the  said  W.  S.  and  R.  G.  to  be  executed  according  to 
due  form  of  law ;  by  virtue  of  which  said  first  mentioned  writ  and 
warrant,  the  said  S.  H.,  and  by  virtue  of  which  said  writ  and 
warrant  secondly  above  mentioned,  the  said  W.  and  R.  G.,  before 
the  time  appointed! or  the  return  of  the  said  writs  or  either  of  them, 
to  wit,  on,  fee.  and  within  the  bailiwick  of  the  said  sheriff,  to  wit, 
in,  Sec.  aforesaid,  took  and  arrested  the  said  T.  N.  by  his  body, 
and  had  him  in  their  custody  for  the  causes  in  the  said  writs  and 
warrants  mentioned ;  and  the  said  T.  N.  so  being  in  custody  under 
and  by  virtue  of  the  said  writs  and  warrants  amforesaid,  the  said 
T.  N.  and  divers  other  persons  to  the  jurors  unknown,  afterwards, 
to  wit,  on,  fee.  last  aforesaid,  at,  &c  aforesaid,  with  force  and 
arms  made  an  assault  upon  the  said  S.  H.  W.  S.  and  R.  G.  then 
and  there  being  in  the  peaee  of  God  and  our  said  lord  the  king, 
and  then  and  there  being  bailiffs  of  the  said  sheriff  of  the  said 
county  of  S.  as  aforesaid,  and  then  and  there  having  and  detaining 
the  said  T.  N.  in  their  custody  under  the  said  arrest,  writs,  and 
warrants  as  aforesaid,  and  then  and  there  unlawfully  and  against 
the  will  of  the  said  S.  H.  W.  S.  and  R.  G.  under  and  by  virtue  of 
the  said  arrest,  writs,  and  warrants  as  afopesaid,  from  and  out  of 
their  custody,  and  thereby  then  and  there  caused  the  said  T.  N.  to 
escape  and  go  at  large,  and  the  said  T.  N.  did  thereby  then  and 
there  escape  tod  go  at  large,  out  of  the  custody  and  against  the 
will  of  the  said  S.  H.  W.  S.  and  R.  G.  wheresoever  he  would,  to 
the  great  hindrance  and  obstruction  of  justice,  in  contempt,  &p. 
to  the  great  damage  of  the  said  M.  C.  and  L.  and  against  the 
peace,  fee, 

*  That  on,  &c.  at,  fee.  one  J.  W.  was  brought  by  J.  B.  then  be-  [*200] 
ing  one  of  the  constables  of  the  same  parish  before  J.  P.  esquire, *"***: 

Vol.  II.  N  *"&*? 
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petcuing  a  then  and  yet  being  one  of  the  justices  of  our  said  lord  the  king, 
Jtaj^  assigned)  fee.  (a«  en/*  182*.)  and  the  said  J.  W.  then  and  there 
constable  was  charged  upon  the  oath  of  S.  F.  for  feloniously,  knowingly 
withfelo.  vd  maliciously  sending  a  certain  letter  to  J.  F.  demanding  mo- 

niously,     ney  ^^  tjj0  g^y  jc  VV.  was  then  and  there  examined  before  the 

etc.  send-  . 

ing  a  let-   said  X  P.  the  said  justice  touching  and  concerning  the  aforesaid 

ter  with-  felony^  ^md  thereupon  the  aforesaid  J.  P.  the  said  justice  then  and 
subscrib-  there  in  due  form  of  law,  did  make  a  certain  warrant  under  his 
cd  d*-  hand  and  seal  bearing  date,  fee  directed,  fee.  [here  set  out  the 
money,  on  warrant,]  which  same  warrant  afterwards,  to  wit,- on  the  said,  fee. 
c.22  fi?  a*'  *c*  rfwcBtudj  was  delivered  to  the  said  J.  B.  then  and  there 
being  one  of  the  constables  of  the  said  parish,  and  the  said  J.  B. 
him  the  said  J.  W.  in  his  custody  by  virtue  of  the  said  warranty 
and  for  the  cause  aforesaid  then  and  there  had,  and  that  the  said 
J.  W.  late  of,  fcc.  E.  W.  late  of,  fee.  and  T.  W.  late  of,  fee.  being 
ill-designing  and  disorderly  persons,  and  not  regarding  the  laws 
and  statutes  of  this  realip  nor  the  pains  and  penalties  therein  eon* 
tained,  but  wickedly  and  unlawfully  contriving  and  intending  to 
prevent  the  due  course  of  law,  and  to  cause  the  said  J*  W.  to  es- 
cape with  impunity ;  afterwards,  to  wit,  on  the  said,  fee.  with  force 
and  arms  at,  fee.  qfpresaid,  in  and  upon  the  said  J.  B.  (then  and 
(here  being  such  constable  as  aforesaid,  and  then  and  there  law- 
fully having  the  said  J.  W.  in  his  custody,  by  virtue  of  the  said 
warrant  for  the  cause  aforesaid,)  in  the  peace  of  God  and  our  said 
lord  the  king,  and  in  the  due  execution  of  his  said  office  then  and 
there  being,  feloniously  did  make  an  assault;  and  that  the  said 
E.  W.  and  T.  W.  the  said  J.  W.  out  of  the  custody  of  the  said 
J.  B.  and  against  the  will  of  him  the  said  J.  B.  then  and  there 
with  force  and  arms,  unlawfully,  forcibly,  andfeloniously  did  res* 
cue  and  put  at  large  to  go  where  he  would,  to  the  great  hindrance 
[*201]  of  *  justice,  in  contempt,  fee.  to  the  evil  example,  fee.  against  the 
form  of  the  statute,  fee.  and  against  the  peace,  fee. 


(a)  See  other  precedents*  Cro.  C.  scribed  thereto  or  signed  with  a  fie* 
C.  82.  Stark.  553.  The  offence.  This  tjtious  name  demanding  money*  re- 
indictment is  founded  on  the  Black  nison,  or  other  valuable  thing, "  pro- 
Act,  9  Geo.  I.  c.  32.  which,  after  oeeds  to  include  in  the  same  penalty 
making  several  acts  felonies,  and  those  who  may  "  forcibly  rescue  any 
among  others  "  the  knowingly  send-  person  being  lawfully  in  custody  of 
iag  any  latter  without  any  name  sub-  any  officer  or  other  person*" 
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That  on,  fee.  one  M.  P.  late  of,  fee.  in  due  form  of  law,  did  For  rescu- 
take  and  distrain  one  walnut  tree  chest  of  drawers,  and  one  lea-  dut^ned 
ther  bed  of  the  value  of  forty  shillings,  of  the  goods  and  chattels  f°r  rent, 
of  one  A.  H.  widow,  then  being  in  a  certain  room  m  and  parcel 
of  the  dwelling  house  of  the  said  M»  P.  situate  in,  dec.  aforesaid, 
which  same  distress  was  taken  by  him  the  said  M.  P.  lor  the  sum 
of  three  pounds,  and  ten  shillings,  being  then  due  for  rent,  for  one  « 
whole  year,  in  arrear  from  the  said  A.  H.  to  him  the  said  M.  P« 
for  the  lodging  aforesaid ;  and  that  the  said  M.  P.  the  Said  good* 
and  chattels  then  and  there  had,  and  detained  in  his  custody  for 
the  cause  aforesaid.  And  the  jurors,  Sec.  do  further  present,  that 
A.  W.  late  of,  fee  afterwards  to  wit,  on  the  said,  Sec.  with  force 
and  arms,  at,  Sec.  aforesaid,  the  said  goods  and  chattels*  to  as  afore** 
said  by  the  said  M.  P.  taken  and  distrained,  and  in  the  custody  off 
him  the  said.M.  P.  then  and  there  being  from  and  out  of  the  cos* 
tody,  and  against  the  will  of  him  the  said  M.  P.  then  and  there 
unlawfully,  and  injuriously  did  rescue,  take,  and  carry  away,  (the 
said  sum  of  three  pounds  and  ten  shillings,  for  the  said  rent  in 
arrear,  as  aforesaid  due,  nor  any  part  thereof  being  then  paid,)  and 
other  wrongs  to  the  said  M.  P.  then  and  there  did,  to  the  great 
damage  of  the  said  M.  P.  and  against  the  peace,  Sec. 

That  on,  Sec.  and  continually,  afterwards,  until,  fee.  one  J.  D.  For  as- 
did  hold  of  one  J.  M.  a  certain  lodging  room,  being  part  and  par*  tolffind 
eel  of  a  certain  messuage,  situate,  Sec.  by  demise  from  the  said  rescuing 
J.  M.  at,  and  under  the,  rent  of,  &c.  by  the  year,  payable  qu*rt^- {rainedibr 
ly ;  and  that  on  the  said,  Sec.  the  sum  of,  Sec.  for  one  year's  rent  of  rout  of  a 
the  said  room,  ending  on  the  said,  Sec.  became  and  was  due,  and  "fl***  * 
in  arrear  from  the  said  J.  D.  to  the  said  J.  M.  whereupon,  on,  See* 
at,  Sec.  aforesaid,  the  said  J.  M.  in  due  form  of  law,  did  take,  seize, 
and  distrain  divers  goods  and  chattels  of  the  said  J.  D.  hereinaf- 
ter specified,  and  set  forth,  to  the  value  of,  See.  for  the  said  suns 
of,  Sec  for  rent  as  aforesaid,  so  as  aforesaid  due,  and  in  arrear,  ami 
that  one  A.  B.  was  by  the  said  J.  M.  on  the  said,  Sec.  at,  Sec.  afore-' 
said,  put  in  possession  of  the  said  goods  and  chattels,  Which  said 
goods  and  chattels  so  as  aforesaid  taken,  seized,  and  distrained, 
were  as  follows,  to  wit,  [hete  set  out  the  goods."]    And  the  jurors, 


(a)  See  other  precedents,  Cro.  C  (b)  See  precedent,  4  Wentw.  314. 

C  7  Ed.  409,  6o.    Stark.  617,  390.  and  supra  note  (a.)  Quaere  this  pre- 

At  to  an  indictment  for  offences  of  cedent, 
this  nature,  «ee  post  304*.  n.  d. 
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fcc.  do  farther  present,  that  one  J.  C.  late  of,  fcc.  aforesaid,  fo- 
[♦202]  gether  with  divers  other*  malefactors,  *  to  the  jurors  aforesaid  as 
yet  unknown,  on,  fcc.  with  force  and  arms,  fcc.  at,  See.  aforesaid, 
in  and  upon  the  said  A*  B.  in  the  peace  of  God  and  our  said  lord 
the  king,  then  and  there  being,  did  make  an  assault,  and  the  said 
goods  and  chattels,  so  as  aforesaid,  for  the  cause  aforesaid  taken, 
seized,  and  distrained,  and  then  and  there  being  in  the  custody 
and  possession  of  the  said  A.  B.  from  and  out  of  the  custody  and 
possession,  and  against  the  will  of  the  said  A.  B.  unlawfully,  and 
injuriously  did  rescue,  and  the  said  A.  B.  from  and  out  of  the  cue*  i 

tody  and  possession  of  the  said  goods  and  chattels,  then  and  there 
with  force  and  arms,  at,  &c.  aforesaid,  unlawfully,  unjustly,  and 
against  the  will  of  the  said  A.  B.  did  force  and  drive  away  (the 
said  sum  of,  fcc.  so  due  for  rent  as  aforesaid,  or  any  part  thereof, 
not  being  then  paid  or  satisfied  to  the  said  J.  M.)  and  other  wrongs, 
to  the  said  J.  M.  and  A.  B.  then  and  there  did  to  the  great  damage 
Second  of  the  said  J.  M.  and  A.  B.  and  against  the  peace,  fcc.  That  the 
€0Ullta  said  J.  C.  together  with  divers  malefactors  to  the  jurors  aforesaid 
as  yet  unknown,  on  the  said,  &c.  with  force  and  arms,  at,  fcc* 
aforesaid  in  and  upon  the  said  A.  B.  in  the  peace  of  God  and  our 
said  lord  the  king,  then  and  there  being,  did  make  an  assault,  and 
of  the  goods  and  chattel?  of  the  said  J.  D.  then  lately,  before  to 
wit,  on  the  same  day  and  year  above  mentioned,  duly  and  lawfully 
taken,  seized,  and  distrained  by  the  said  J.  M.  for  the  sum  of  forty 
shillings,  then  due  from  the  said  J.  D.  to  the  said  J.  M.  for  rent 
in  arrear  (the  same  goods  and  chattels  then  being  in  the  custody 
and  possession  of  the  said  A.  B.)  from  and  out  of  the  possession, 
and  against  the  will  of  the  said  A.  B.  then  and  there  with  force 
and  arms  unlawfully  and  injuriously  did  rescue,  and  the  said  A.  B. 
from  and  out  of  the  custody  and  possession  of  the  said  goods  and 
chattels,  then  and  there,  with  force  and  arms,  at  the  parish  afore* 
said,  in  the  county  aforesaid,  unlawfully,  injuriously,  and  against 
the  will  of  the  said  A.  B.  did  force  and  drive  away  the  sum  of 
forty  shillings,  so  due  for  rent  as  aforesaid,  or  any  part  thereof, 

* 

not  being  then  paid  and  satisfied,  to  the  said  J.  A.  to  the  great 
damage  of  the  said  J.  M.  and  againBt  the  peace,  fcc. 
[*203]       *  That  T.  K.  on,  fcc.  at,  fcc.  had  taken  and  distrained  a  certain 

For  a  res-  gelding,  then  being  in  a  certain  close  of  the  said  T.  K.  called,  fcc. 

cue  of  cat-  .  . 

tie  taken  situate,  lying,  and  being  in,  fcc.  feeding,  and  depasturing  upon 

damage     ^e  ^raas  therc  theD  growing,  and  doing  damage  there  to  the  said 
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*  T.  K.  and  was  then  and  there  about  to  impound  the  said  gelding,  feasant, 
as  for,  and  in  the  name  of,  a  distress  for  the  said  damage,  so  there  x^l™ 
done  and  doing  to  him  the  said  T.  K«  according  to  the  law  and  impound- 
custom  of  this  realm.  And  the  jurors,  &c.  do  further  present,  r#204l 
that  W.  H.  late  of,  Sec*  ion-keeper,  then  and  there,  and  whilst  the 
said  T.  K.  was  so  about  to  impound  the  said  gelding  as  aforesaid, 
to  wit,  on,  Sec.  aforesaid,  with  force  and  arms,  at,  fee.  afc^fbaid,  did 
unlawfully  rescue  the  saio*  gelding  from  and  out  of  the  custody  of 
the  said  T.  K.  and  did  then  and  there  unlawfully  take,  lead,  and 
drive  away  the  same,  to  the  great  damage  of  the  said  T.  K.  in 
contempt,  See.  to  the  evil  and  pernicious  example)  fcc.  and  against 
the  peace,  &c. 

That  on,  Sec.  at,  fee.  one  J*  C.  took  and  distrained,  one  mare,  For  rescu- 
and  two  colts  of  the  cattle  of  one  J.  S.  late  of  the  parish  afore-  JJJ*  jff* 
said,  yeoman,  of  the  price  of  twenty  pounds,  in  and  upon  a  cer-  pound, 
tain  close  or  parcel  of  land,  of  him  the  said  J.  C.  called,  &c.  ^^^  * 
situate  and  being  at,  Sec.  aforesaid,  wrongfully  feeding  and  depas-  damage 
turing  upon  the  grass,  growing  in  and  upon  the  said  close  and  y\ 
parcel  of  land,  and  doing  damage  to  him  the  said  J.  C.  there  as  a 
distress  for  the  damage,  then  and  there  done  and  doing  by  the  said 
cattle,  and  the  said  mare  and  colts  so  taken  and  distrained  as  afore- 
said, he  the  said  J.  Con  the  same  day  and  year  aforesaid,  at,  fee. 
aforesaid,  in  the  common  pound  of  the  hundred  of  B,  in  the  said 
parish  called  B.  pound,  impounded  and  kept,  and  detained  the 
same  in  the  said  common  pound  there  as  a  distress  for  the  cause 
aforesaid.    And  the  jurors,  &c.  do  further  present,  that  the  said 
mare  and  colts  being  so  impounded  and  remaining  in  the  said 
common  pound,  there  as  a  distress  for  the  cause  aforesaid,  the 
said  J.  S,  on,  &c.  aforesaid,  with  force  and  arms,  at,  Sec.  aforesaid, 
the  said  common  pound  broke  and  entered,  and  the  said  mare  and 
colts  from  and  out  of  the  same,  without  the  licence  and  against 
the  will  of  the  said  J.  C.  and  without  any  satisfaction  haying  been 


(c)  See  note  to  the  following  pre-  dictment  can  be  sustained  for  a  mere 
cedent.  trespass    committed    without   vio* 

(d)  See  other  precedents,  Cro.  C.  lence,  3  Burr.  1701,  1731.  But 
C  8  Ed.  210.  Cro.  C.  A*  399.  4  pound-breach  is  an  injury  and  insult 
Wentw.  314.  It  has  been  doubted  to  public  justice,  and  as  such  seems 
whether  pound-breach,  unaccompa-  to  be  indictable  at  common  law. 
nied  by  a  breach  of  the  peace,  is  an  Hawk,  b-  2.  c  21.  s.  20.  Id.  c.  10. 
indictable  offence,  or  only  a  ground  s*  56*  Fits.  N.  B.  102.  Com.  Dig. 
for  a  ciyil  action,  4  Leon*  12.  And  Rescous,  D.  3.  Cro.  C  A.  299.  Cro. 
it  is  certain  that,  in  general,  no  in-  C.  C.  665. 7  fid. 


1 

f 
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made  tp  the  said  J.  C.  for  the  said  damage  done  by  the  said  mare* 
[*20£]  and  colts  as  aforesaid,  *  unlawfully  did  rescue,  take,  lead,  and 
drive  away,  in  contempt,  fee.  to  the  evil  example,  lee.  and  against 
the  peace,  See. 
For  break.      That  heretofore  to  wit,  on,  &c.  at,  &c.  one  W.  S.  as  the  bailiff 
pound  and  °f  one  w-  &•  ana*  hy  his  command,  in  doe  form  of  law,  took,  and 
letting:  out  distraine%one  mare,  the  property  of  one  T.  B.  late  of,  &c.  afore- 
said, higler,  of  the  value  of  20&  in  and  upon  a  certain  close  of  him 
the  said  W.  K.  situate  and  being,  in,  &c.  aforesaid,  and  there 
wrongfully,  and  unlawfully  feeding,  and  depasturing  upon  the 
grass  and  herbage  of  the  said  W.  K.  then  growing  and  being  in 
and  upon  the  said  close,  and  doing  damage  there  to  him  the  said 
W.  K.  as  a  distress  for  the  damage,  so  then  and  there  done,  and 
doing  by  the  said  mare,  and  the  said  mare  so  taken  and  distrained 
as  aforesaid,  he  the  said  W.  S.  as  such  bailiff  of  the  said  W.  K« 
and  by  his  command  on  the,  fee*  aforesaid,  in,  fee.  aforesaid,  in  a 
certain  common 'and  open  pound  of  and  within  the  said  parish  im- 
pounded, and  the  same  mare  was  then  and  there  duly  and  lawfully 
secured  and  kept  and  detained  in  the  said  common  pound  there 
by  W.  K.  then  and  there  being  the  lawful  keeper  of  the  said 
pound,  as  a  distress,  for  the  cause  aforesaid.   And  the  jurors,  Sec. 
do  further  present,  that  the  said  mare  being  so  impounded,  and 
remaining  in  the  said  common  pound  there  as.  a  distress  for  the 
cause  aforesaid,  the  said  T.  B.  afterwards  to  wit,  on  the  said,  Sec: 
with  force  and  arms,  at,  &c.  aforesaid,  the  said  common  pound 
broke  and  entered,  and  the  said  mare  from  and  out  of  the  same, 
without  the  licence  or  consent,  and  against  the  will  of  the  said 
W.  K.  or  of  the  said  W.  S.  or  of  the  said  W.  M.  without  any 
satisfaction  having  been  made  to  the  said  W.  K.  for  the  said  da* 
mage  done  by  the  said  mare  as  aforesaid,  unlawfully  did  rescue, 
take,  lead,  and  drive  away  to  the  great  damage  of  the  said  W.  K. 
in  contempt,  &c.  and  to  the  great  hindrance  of  public  justice,  to 
Second      the  evil  example,  Sec.  and  against  the  peace,  &c.    And  the  jurors* 
001111  aforesaid,  upon  their  oath,  aforesaid,  do  further  present,  that  here- 

tofore to  wit,  on,  8cc.  aforesaid,  at,  8c c.  aforesaid,'<wben  the  said 
W  K.  had  then  and  there  taken  and  distrained  a  certain  other 
maic  in  a  certain  close,  situate  in,  Sec.  aforesaid,  treading  down, 
trampling  upon,  consuming  and  spoiling  the  grass  growing  in  the 


4MMHIMW 


(0  See  note  to  precedent,  gate  204*. 
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said  close,  and  doing  damage  therein  to  the  said  W.  K.  and  had 
impounded  the  said  mare  in  a  certain  common  and  open  pound  in 
the  parish  of  Headley,  aforesaid,  as  a  distress  for  the  said  damage, 
according  to  the  laws  and  customs  of  England,  he  the  said  T.  B. 
with  force  and  arms,  Sec.  afterwards  to  wit,  on,  Sec.  aforesaid,  broke 
and  entered  the  said  lastmentioned  poind,  and  *  rescued  and  took  [*206] 
away  from  and  out  of  the  said  lastmentioned  pound  the  said  last- 
mentioned  mare  so  impounded  therein  as  aforesaid,  to  the  great  da- 
mage of  the  said  W.  K.  in  contempt,  &ci  and  against  the  peace,  &c. 

*  [Commencement  as  ante,  6.  J    That  heretofore,  to  wit,  on,   [*208] 
Sec.  a  special  session  of  oyer  and  terminer  and  gaol  delivery,  was  *.nforfmi" 
holder*  by  adjournment  in  and  for  the  county  of  Keot  at  Maid-  riot,  as- 
stone  in  the  said  county,  before  Sir  F.  B.  bart.  one  of  the  justices  JJJfcln 
of  our  said  lord  the  king  of  his  court  of  common  pleas,  *  J.  H.  esq.  in  open 
one  other  of  the  justices  of  our  said  l°rd  the  king  of  his  court  of  SeholZu 
common  pleas,  sir  S.  L.,  knight,  one  of  the  justices  of  our  lord  »ng  of  a 

the  king  assigned  to  hold  pleas  before  the  king%himself;  S.  S.,*j^m-IS_ 

sion.(/) 
' ; 1  [*209] 

(J)  See  other  precedents,  4  Ersk.  33  Hen.  VIII.  A.  D.  1541.'   Sir  Ed- 
Spec.  432.    1  East,  P.  C.  408,  410.  mund  Rnevet  being  sentenced  to 
J*  to  the  offence,  see  in  general  Hawk,  undergo  this  penalty,  is  there  re- 
b.  2.  c.  21.  4  Bla.  Com.  124.  1  East,  corded  to  have  requested  that  his 
P.  C.  408  to  410-  and  see. precedents  left  instead  of  his  right  hand  might 
for  slander  of  justices,  feciaesecu-  betaken,  so  thai  he  might  stall  be 
lion  of  their  office,  post,  title  Li-  able  to  do  his  majesty  service;  on  the 
bels.    By  the  ancient  common  law,  report  of  which   magnanimous  re- 
striking  .m  the  courts  of  superior  quest  to  the  king,  the  whole  sen-, 
jurisdiction,    or   drawing  a  sword  tence  was  forgiven.    In  the  case  of 
therein  was  a  capital  felony ;  at  the  the  above  information  against  Lord 
present  day,  it  is  punishable  with  Thanet  and  Mr*  Fergusson,  it  was 
the  loss  of  the  right  hand,  imprison-  thought  by  Lord  Kenyon  that  judg- 
ment for  life,  and  the  forfeiture  of  ment  for  the  amputation  must  be 
goods  and  chattels  as  well  as  the  awarded,  and  it  was  respited  in  or* 
profits  of  lands  during  life,  Hawk,  der  'that  this  point   might  be  de- 
li. 3.  c  21.  s.  3*    4  Bla.  Com.  125.  cided ;  but,  before  the  defendants 
This  punishment  is  in  pursuance  of  were  again  brought  up  to  receive 
the  common  law ;  for  it  is  doubtful  sentence,  the  attorney  general  sta- 
wbether  33  Hen.  VIII.  c.  12.  a.  7.  ted  that  he  had  received  his  majes* 
respecting  striking  within  royal  pa-  ty*s  royal  commands  and  warrant 
laces  extends  to  any  place  where  the  concerning  the  prisoners,  and  the 
king  is  not  actually  resident,  Hawk,  aforesaid  misdemeanour,  &c.  under 
b.  2.  c.  21.  s.  2.  The  infliction  of  the  the  sign  manual ;  whereon  his  ma- 
severe  and  barbarous  punishment  of  jesty  discharged  them  from  such 
amputating  the  hand  has  verv  rarely  parts  of  the  information  on  which 
been  inflicted  <  not  more  than  ten  any  doubt  had  arisen  or  might  arise 
cases,  at  the  utmost,  occurring  in  whether  the  judgment  thereon  were 
our  history,  11  Harg.  St.  Tr-  1&  discretionary  in  the  court,  and  au- 
There   is  a  very  curious  account  thorised   the   attorney  general   to 

?iven  in  the  St.  Tr.  (11  Harp.  Ed.  enter  a  nolle  prosequi  on  such  parts, 

6.)  of  the  various  ceremonies  at*  and  pray  judgment  only  on  such 

tendant  on  its  execution.    It  wash)  ^larges  at  left  the  punishment  ia 
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esquire,  one  of  the  serjeants  o£  our  said  lord  the  king  learned  in 
the  law,  and  others  their  fellows,  justices  and  commissioners  of 
our  said  lord  the  king,  assigned  by  letters  patent  of  our  said  lord 
the  king  under  the  great  seal  of  Great  Britain,  to  inquire  by  the 
oath  of  good  and  lawful  men  of  the  said  county  of  K.,  of  all  high 
treasons  and  misprisions  of  high  treason,  other  than  such  as  relate 
to  the  coin  of  our  said  lord  the  king  within  the  county  aforesaid, 
done,  committed,  or  perpetrated  ;  and  the  said  treasons  and  mis* 
prisions  of  treason  according  to  the  laws  and  customs  of  England, 
for  that  time  to  hear  and  determine ;  and  also  assigned  and  con- 
stituted by  the  letters  patent  of  our  said  lord  the  king  under  the 
great  seal  of  Great  Britain,  to  deliver  the  gaol  of  our  said  lord  the 
king  of  the  said  county  of  K.»  of  the  prisoners  therein  being  and 
detained,  on,  fcc.  or  who  should  be  therein  detained  before,  fee. 
for  or  on  account  of  any  high  treasons  or  misprisions  of  high  trea- 
son, other  than  such  as  relate  to  the  coin  of  our  said  lord  the  king* 
At  which  said  session  so  then  and  there  holden  as  aforesaid,  be- 
fore the  justices  and  commissioners  above-named,  and  others  their 
fellows  as  aforesaid ;  came  Arthur  O'C,  esquire,  in  the  custody 
of  J.  P.,  esquire,  sheriff  of  the  said  county  of  K.,  and  which  said 
A*  OcC.  was  and  had  been  detained  in  the  gaol  of  our  said  lord 
the  king  of  the  said  county  of  K.,  before  the  10th  day  of  April 
in  the  year  aforesaid,  to  wit,  on,  Sec.  for  and  on  account  of  high 
treason,  to  wit,  at  M.  aforesaid.  And  the  said  A.  O'C.  being  then 
[*2 10]  and  there,  to  wit,  at  *  the  said  session  so  holden  as  aforesaid,  brought 
to  the  bar  in  his  own  proper  person,  was  then  and  there  commit- 
ted by  the  justices  and  commissioners  above  named,  and  others 
their  fellows  aforesaid,  to  the  custody  of  the  same  sheriff;  and  so 
being  in  the  custody  of  the  said  sheriff  was  then  and  there  at  the 
same  session  so  holden  as  aforesaid,  tried  by  the  jurors  of  a  certain 
jury  of  the  county  of  K.  in  that  behalf  duly  impanelled  and  re- 
turned and  chosen,  tried,  and  sworn  for  and  upon  certain  high 
treasons  not  relating  to  the  coin  of  our  said  lord  the  king,  specified 


the  discretion  of  the  court.  Accord-  either  before  the  king  or  his  justices, 

inglv  a  nolle  prosequi  was  entered  1  East,  P.  C.  410.    The  rescue  of  a 

on  the  first  three  counts,  and  on  the  prisoner  in  any  superior  court  with- 

4th  and  5th  the  court  gave  judg-  out  actual  striking,  subjects  the  of- 

ntent,  1  East,  P.  C.  409, 410.  But  m  fender  to  imprisonment  for  life,  for- 

order  to  warrant  the  severer  punish-  feiture  of  goods,  and  the  loss  of  pro- 

meat,  the  indictment  must  allege  fits  of  lands,  while  he  lives,  1  East, 

the  offence  to  have  been  committed  P.  C.  410. 
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and  charged  upon  him  in  and  by  a  certain  indictment,  theretofore} 
to  wit,  at  a  previous  holding  of  the  same  session,  before  the  said 
sir  F.  B.  and  J.  H.  and  others  their  fellows,  justices  and  commis- 
sioners assigned  as  aforesaid,  duly  found,  returned,  and  presented 
against  him  by  the  jurors  of  a  certain  other  jury  of  the  said 
county  of  K.,  duly  sworn  and  charged  to  inquire  for  our  said  lord 
the  king  for  the  body  of  the  same  county,  and  to  which  said  in- 
dictment he  bad  theretofore  pleaded  that  he  was  not  guilty  of  the 
premises  therein  specified  and  charged  upon  him.    And  the  said 
A.  OC.  then  being  in  the  custody  of  the  said  sheriff  as  aforesaid, 
was  then  and  there  at  the  same  session,  by  the  jurors  by  whom 
he  was  so  tried  as  aforesaid,  found  not  guilty  of  the  premises  in 
and  by  the  said  indictment  specified  and  charged  upon  him  as  by 
the  record  and  proceedings  thereof  more  fully  appears :  and  the 
said  attorney  general  for  our  said  lord  the  king,  further  giveth  the 
court  here  to  understand  and  be  informed,  that  the  right  hon.  S. 
earl  of  T.  late  of  M.  in  the  county  of  K.,  R.  F.  late  of  the  same 
place,  barrister  at  law,  T.  Q.  B.  late  of  the  same  place,  esquire, 
D.  OB.  late  of  the  same  place,  esquire,  and  T.  T.  late  of  the 
same  place,  esquire,  well  knowing  the  premises  aforesaid,  but 
unlawfully  and  maliciously  devising  and  intending  to  impede  the 
course  of  public  justice,  and  to  break  the  peace  of  our  said  lord 
the  king,  and  to  interrupt  and  disturb  the  justices  and  commis- 
sioners of  our  said  lord  the  king  above  named  and  others  their 
fellows  aforesaid,  in  the  execution  of  their  said  office ;  and  to  pre- 
vent and  hinder  the  due  and  peaceable  holding  of  the  same  ses- 
sion, did  together  with  divers  other  riotous  and  ill-disposed  per- 
sons whose  names  are  to  the  said  attorney  general  as  yet  unknown, 
in  open  court  at  the  same  session  so  then  snd  there  holden,  and 
at  which  the  said  trial  was  so  had  as  aforesaid,  to  wit,  at  M.  afore- 
said, in  the  presence  of  the  justices  and  commissioners  of  our  said 
lord  the  king  above  named,  and  others  their  fellows  as  aforesaid, 
and  before  any  order  or  direction  had  been  made  or  given  by  the 
same  justices  and  commissioners  above  named,  and  others  their 
fellows  aforesaid,  or  any  or  either  of  them  for  the  discharge  of  the 
•  said  A.  OC.  from  the  custody  of  the  said  sheriff,  and  before  the  [*211] 
said  A.  OC.  was  discharged  from  the  custody  of  the  said  sheriff, 
to  wit,  on,  Sec.  at,  &c.  with  force  and  arms  made  and  did  cause  to 
be  made  a  very  great  riot,  rout,  tumult,  and  disturbance,  and  with 
force  and  arms,  riotously,  routously,  and  tumultously  attempt  and 
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endeavour  to  rescue  the  said  A.  O'C.  from  and  out  of  the  custody 
of  the  said  sheriff,  so  that  he  the  said  A.  O'C.  might  go  at  large 
wheresoever  he  would,  and  also  aid  and  assist  the  said  A.  OC.  ro 
an  attempt  by  him  then  and  there  made  to  rescue  himself  and 
escape,  and  go  at  Urge  from  and  out  of  the  custody  of  the  said 
sheriff';  and  the  better  to  effect  such  rescue  and  escape, did  then 
and  there  at  the  same  session  so  holilen,  and  at  which  the  said  trial, 
was  bo  had  as  aforesaid,  (to  wit,)  on,  Sec.  at,  be.  aforesaid,  in  the 
open  court  aforesaid,  and  in  the  presence  aforesaid,  with  force  and 
arms,  and  with  sticks,  staves,  and  fists,  unlawfully,  riotously,  rout- 
ously, and  tumnltuously  make  an  assault  in  and  upon  one  J.  R. 
one  £.  F.  and  one  T.  A-  in  the  peace  of  God  and  of  our  said  lord 
the  king  then  and  there  being,  and  them  the  said  J.  R-,  £.  F. and 
T.  A-  did  then  and  there  beat,  bruise,  wound,  and  ill-treat,  and 
thereby,  then  and  there  with  force  and  arms,  did  unlawfully,  riot- 
ously, routously,  and  tumultously  impede  and  obstruct  the  jus- 
tices and  commissioners  of  our  said  lord  the  king  above  named, 
and  others  their  fellows  aforesaid,  in  the  due  and  lawful  holding 
of  the  same  session,  and  the  execution  of  their  office  For  a  long 
space  of  time,  (to  wit,)  the  space  of  one  hour ,  to  the  damage  of 
the  said  J.  R.  E.  F.  and  T.  A.  to  the  great  contempt,  disturbance, 
and  interruption  of  the  justices  and  commissioners  above  named 
and  others  their  fellows  aforesaid,  to  the  great  terror  of  all  the 
liege  and  peaceable  subjects  of  our  said  lord  the  king  there  be- 
ing, in  contempt,  Sec.  to  the  evil  example,  Etc.  and  against  the 
peace,  &c.(l) 
[*2l4]      '  That  A.  B.  late  of,   Etc.  and  C.  D.  late  of,  Sec.  together  with 
F°S  V.™*'  <*"ers  otner  wicked  and  evil  disposed  persons,  to  the  jurors  afore- 
ble  intru-  said  as  yet  unknown,  being  rioters,  routers,  disturbers  and  affray- 
coni      ere,ers'  01,,  &c'  w'tn  'orce  al,<'arm9t  at,  Sec.  unlawfully,  riotously  and 
sioners   of  routously  did  assemble,  Sec.  and  then  and  there  unlawfully,  Sec.  did 
aitttneand  break  and  cnler  tne  dwelling  house  of  one  G,  H.  there  situate,  in 
assaulting  which  said  dwelling  house  the  commissioners  of  the  land  and  as- 
them.         sessed  taxes  were  then  and  there  sitting,  for  the  hearing  and  deter- 
' -■'  ig  of  appeals  against  the  said  taxes,  within  the  hundred  of, 
n  the  county  of,  fee.  and  in  due  execution  of  their  office  and 
as  such  commissioners,  and  then  and  there  unlawfully,  Sec. 


[This  indictment  contains  six     See  vol.  %  p.  211.  of  U 
i,  five  of  which  are   omitted,     work.] 
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staid  and  continued  in  the  said  dwelling  house,  making  a  great 
noise,  tumult,  &c.  therein  for  a  long  space  of  time,  to  wit,  8cc# 
then  next  following,  and  thereby  for  and  during  all  that  time, 
there  greatly  disturbed  and  disquieted  the  said  commissioners,  and 
obstructed  and  hindered  *  them  in  the  due  execution  of  their  office  [*215] 
P  and  duty  as  such  commissioners,  and  then  and  there  unlawfully, 

&c.  intruded  themselves,  and  came  within  a  certain  room  in  the 
said  dwelling  house,  wherein  the  said  commissioners  then  were, 
and  made  a  great  noise,  tumult,  &c.  therein,  and  then  and  there 
unlawfully,  &c.  did  make  an  assault  on,  &c.  one  of  the  said  com- 
missioners, in  the  peace  of  God,  and  our  said  lord  the  king,  then 
and  there  being  in  the  said  room,  and  him,  the  said,  fee.  then  and 
there  unlawfully  did  beat,  bruise,  and  ill-treat,  so  that  his  life  was 
thereby  then  and  there  greatly  despaired  of,  and  other  wrongs, 
then  and  there  unlawfully,  Sec.  did  in  contempt,  &c.  to  the  evil, 
fee.  and  against  the  peace,  &c.  [Second  count,  stating  breaking 
open  the  door  and  assaulting  another  commissioner.  Third  count, 
for  the  forcible  entry  and  riot.  Fourth  count,  for  the  assault  upon 
the  two  commissioners.] 


•  TAKING  MONEY  TO  RETURN  STOLEN  GOODS.     [*218] 

That  on,  fee.  at,  Sec.  one  gold  watch,  with  a  gold  chain  of  the  For  felony, 

value  of  seventeen  pounds,  of  the  Roods  and  chattels  of  one  J.  L.  .,n  rccciv- 

r  °  uig  money 

(by  a  certain  felon,  to  the  jurors  aforesaid  as  yet  unknown,)  from  to  help  a 
the  person  of  him  the  said  J.  L.  privily,  secretly,  and  without  the  Sood^sto^ 

len  privily 
'      '  '   ■    ■         from     the 

(g)  See  other  Precedent*.    Cro.  C  guilty  pf  felony  and  suffer  the  pains  J*™00*  <"* 

C,  8th  Ed.  460.  1  Leach,  18.  Stark,  and  penalties  of  felony,  according  to  *  J*0'   ** 

461.— Offence.    See  4  Bla.  C.  132.  It  the  nature  of  the  felony  committed  c*  ~"  8*  *' 

is  enacted  by  4  Geo.  I>  c.  11.  i*  4.  in  stealing  such  goods,  and  in  such'  *^' 

"  that  wherever  any  person  taketh  and  the  same  manner  as  if  such  of-, 

money  or  reward,  directly  or  indi-  fender  had  himself  stole  such  goods 

rectly,   under  pretence  or  upon  ac-  and  chattels,  in  the  manner  and  with 

count  of  helping  any  person  or  per-  such   circumstances   as    the    same 

sons  to  any  stolen  goods  or  chattels,  were  stolen.  Under  this  act  it  seems 

every  such  person  so  taking*  money  to  have  been  doubted  whether  the 

or  reward  as  aforesaid  (unless  such  offender  can  be  punished  in  case  the 

person  doth  apprehend,  or  cause  to  original  felon  has  by  death  or  other 

be  apprehended   such    felon    who  means  escaped  conviction,  1  Leach, 

stole  the  same,  and  cause  such  fe-  15. ;  but  such  a  construction  appears 

Ion  to  be  brought  to  his  trial  and  wholly  contrary  to  the  intent  of  the 

give  evidence  against  him)  shall  be  statute,  2  East,  P.  C.  770,  1.    And 
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[*219]  *  knowledge  of  him  the  said  J.  L.  (A)  with  force  and  arm*,  was 
then  and  there  feloniously  stolen,  taken,  and  carried  away.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  R.  D.  late  of,  fcc.  labourer,  afterwards,  to  wit,  on,  Sec.  at,  Etc- 
aforesaid,  (notwithstanding  he  the  said  R.  D.  did  not  then  and 
there  apprehend  and  cause  to  be  apprehended  the  aaid  felon  who 
stole  the  said  watch  and  chain  as  aforesaid,  and  cause  the  said 
felon  to  be  brought  to  his  trial  for  the  same,  and  give  evidence 
against  him,)  under  pretence  and  upon  account  of  helping  the 
said  J.  I.,  to  his  said  watch  and  chain,  so  feloniously  stolen  aa 
aforesaid,  did  then  and  there,  with  force  and  arms,  wilfully,  un- 
lawfully, and  feloniously  take  money  of  and  from  the  said  J.  L. 
that  is  to  say,  the  sum  of  seven  pounds  of  the  lawful  money  of 
Great  Britain,  and  did  then  and  there  deliver  the  same  watch  and 
chain,  so  as  aforesaid  feloniously  stolen,  to  him  the  said  J.  L* 
against  the  form  of  the  statute,  Sec.  to  the  evil  example,  Sec.  and 
against  the  peace,  Uc. 
The  like  [Commencement  as  ante  2».]  That  C.  K.  a  repeating  watch, 
jtai^rt"  the  goods  of  S.  P.  privately,  fepm  the  person  of  W.  L.  feloniously 
did  steal,  take,  and  carry  away,  and  that  afterwards,  the  said  J.  D. 
did  feloniously  receive  and  have  eight  guineas,  as  a  reward  for 
helping  one  N.  D.  to  the  said  watch,  he  the  said  J-  D.  not  having 
apprehended  or  caused  to  be  apprehended  the  said  C.  K.  fcc 
against  the  form  of  the  statute,  Bcc.  and  against  the  peace,  &c. 


[*23Q]  *FOR  COMPOUNDING  FELONY. 

For  com-  That  on,  &c.  at,  &c.  one  VV.  D.  in  his  own  proper  person, 

p<£lS?  came  ^o™  ^  **•  esquire,  then  and  yet  being  one  of  the  justices 

(i)  of  our  said  lord  the  king,  assigned,  Etc  [as  ante  182*,}  and  then 


tbe  party  may  be  convicted  on  the  dent!  above  referred  to. — Kemardt. 

evidence  of  the  principal  felon,  1  By  6  Geo.  I.  c.  23.  s.  9.  a  reward  of 

).    3  East,  P.  C.  770.     1  4W.  is  conferred  on  a  party  appre- 

18. — Indictment-    It  ii  pro-  hemting  and  prosecuting  to  convic- 

r  that  the  defendant  had  tion  one  of  this  description  of  often* 

tended  or  caused  to  be  ders,  Cro.  C.  C.  8th  Ed.  10. 

led  the  principal,   &c.  as  (A)  The  description  of  the  former 

■ration  it  contained  in  the  offence  varies  according'  to  the  facts, 

Jauae  and  constitutes  part  tee  another  form,  Starkie,  461. 

rcription  of  the  offence,  2  (i)  See   1   Leach,  18.  see   notea 

;.  771.  the  original  felony  ante  218*.  n.  g.  It. 

escribed  according  to  the  (>)  See  ether  Precedent!.     Cro.  C- 

ach   case,  tee  tbe  prece-  C.    8tb  Ed.    117.     7  Ed.  253.    4 
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tnd  there  upon  his  oath  did  charge  and  accuse  one  M.  the  wife 
of  P.  J.  with  feloniously  stealing,  taking,  and  carrying  away  one 
silver  spoon  and  two  silk  handkerchiefs,  of  the  goods  and  chattels 
of  the  said  W.  D.  upon  which  the  said  J.  P.  then  and  there 
issued  out  his  warrant,  under  his  hand  and  seal,  made  in  due  form 
of  law,  for  the  apprehending  and  taking  the  said  M.  to  answer  and 
be  examined  of  and  concerning  the  felony  aforesaid,  on  her  as 
aforesaid  charged,  and  that  afterwards,  to  wit,  on,  &c.  the  said  M. 
Sec.  aforesaid,  for  the  said  felony,  and  by  virtue  of  the  said  warrant, 
was  taken  and  arrested,  and  then  and  there  was  brought  before  the 
said  J.  P.  the  justice  aforesaid,  and  then  and  there  before  the  same 
justice,  of  and  concerning  the  same  felony,  was  examined,  upon 
which  the  said  J.  P.  the  justice  aforesaid  did  then  and  there  make 
a  certain  warrant  under  his  hand  and  seal  in  due  form  of  law, 
directed  to  the  keeper  of  Newgate  or  his  deputy,  thereby  com* 
xnanding  the  aforesaid  keeper  or  his  deputy,  to  receive  into  his 
custody  the  body  of  the  said  M.  J.  so  charged  with  such  felony  as 
aforesaid,  and  her  in  custody  safely  to  keep,  until  she  should  be 
discharged  by  due  course  of  law.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  That  the  said  W.  D.  late 
of,  fee.  and  J.  D.  late  of.  &c.  well  knowing  the  premises,  and 
each  of  them  well  knowing  the  same,  but  contriving  and  intend- 
ing unlawfully  and  unjustly  to  pervert  the  due  course  of  law  in 
this  behalf,  and  to  cause  and  procure  the  said  M.  J.  for  the  felony 
aforesaid,  to  escape  with  impunity  afterwards,  to  wit,  *  on,  &c*  [#2211 
aforesaid,  at,  &c.  aforesaid,  unlawfully  and  for  wicked  gain  sake 
did  take  upon  themselves  to  compound  the  said  felony  on  the  be* 
half  of  the  said  M.  J.  and  then  and  there  did  exact,  receive,  and 
have  of  the  said  P.  J.  the  husband  of  the  said  M.  J.  twenty-six 
shillings  in  moneys  numbered,  for  and  as  a  reward  for  compound- 


Wcntw.  327.  Stark.  679.  The  form  an  accessary  to  the  original  crime, 

in  the  last  edition  of  the  Cro.  C.  C  4  Bla.  Com.  134.    At  the  present 

is  much  more  concise  than  the  form  day,  it  is  a  high  misprision  and  oh- 

in  the  prior  editions  and  the  other  struction  of  public  justice  punisha- 

precedents  above  referred  to.— Of-  ble  by  fine  and  imprisonment,  lHale* 

fence.    The  offence  of  compounding  546,  619.     2  Hale,  400.    But  the 

felony  by  the  pai  ty  immediately  ag-  mere  retaking  of  goods  stolen  when 

Sieved  receiving  again  roods  sto  found  by  the  lawful  owner  is  no  of* 

n  in  case  of  robbery,  or  in  that  or  fence,  unless   some   understanding 

any  other  case  taking  a  reward  not  exist  that  the  offender  shall  not  be 

to  prosecute,  has  always  been  high-  indicted,  1  Hale,  546.    See  on  this 

ly  penal.    It  was  formerly  holden  to  subject,  ante  1  vol.  4*,  5*.  and  cases 

constitute  the  party  thus  offending  there  cited. 
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ing  the  said  felony,  and  desisting  from  all  further  prosecution 
against  the  said  M.  J.  for  the  felony  aforesaid,  to  the  great  hin- 
drance of  justice,  to  the  evil  example,  Sec.  in  contempt,  Sec.  and 
against  the  peace,  fee. 
[*225]         *  That  heretofore  and  after  the  fifth  day  of  July,  which  was  A.  D. 
For  com.    i  rsr,  to  wit,  on,  &c.  at,  &c.  one  J.  R.  then  and  there,  not  being 
a  qui  urn  ■  person,  Itc  [»e  I  out  original  offence  at  in  a  declaration."]  And  the 
*JK°?        jurors,  &c.  do  further  present  that  after  the  committing  of  the  aaid 
leave  of      *  offence,  and  before  the  said  penalty  or  any  part  thereof  had  been 
the 5thP°n  rccovereo',  ana  whilst  the  same  was  due  in  arrear  and  unpaid,  to 
Eliz.  c.  5.   wit,  on,  Sec.  at,  &c.  W.  K.  late  of,  Sec.  as  well  for  our  said  lord 
Lisbon*"*  the  kinS  as  for  himself,  the  said  W."  K.  in  that  behalf,  sued  and 
wine  con-   prosecuted  out  of  the  court  of  the  said  lord  the  king,  before  the 
t™gU°      lung  himself  at  Westminster,  in  the  said  county  of  Middlesex,  a 
tutc.f/)      certain  precept  of  our  said  lord  the  king,  called  a  bill  of  Middle- 
t   22oJ     geX]  aggingt  tne  said  J.  R.,  by  which  said  precept  the  sheriff  of 
Middlesex  was  commanded,  \here  set  out  the  bill  of  Middlesex,] 
which  said  precept  was  so  sued  and  prosecuted,  with  intent  that 
the  said  J.  R.  might  be  by  virtue  thereof  compelled  to  appear  at 
the  return  of  the  said  precept,  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself  at  Westminster  aforesaid,  at 
the  suit  of  the  said  W.  K.  who  sues  as  aforesaid,  and  to  file  com- 
'   mon  bail  in  the  said  court  at  the  suit  of  the  said  W.  K.  who  sued 
as  aforesaid,  with  intent  that  upon  appearance  and  filing  common 
bail  as  aforesaid,  the  said  W.  K.  might  as  well  for  our  said  lord 
the  king,  as  for  himself,  exhibit  his  bill  against  the  said  J.  H-,  in 
the  said  court,  in  a  plea  of  debt  for  the  recovery  of  the  said  one 
hundred  pounds,  forfeited  for  the  said  offence.     And  the  jurors, 
&c.  do  further  present  that  the  said  W.  K.,  well  knowing  'he  pre- 
mises and  not  regarding  the  statute  in  that  case  made  and  pro- 
vided, and  not  fearing  the  penalties  therein  contained,  and  after 
the  suing  out  the  said  precept,  and  whilst  the  said  suit,  so  prose- 
cuted as  aforesaid,  was  depending  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  and  before  answer  made 
in  court  thereto,  and  before  any  judgment  was  had,  obtained  and 
~"en  in  the  said  suit,  tbat  is  to  say,  on,  &c.  at,  fee.  he  the  said 
K,,  by  colour  and  pretence  of  the  said  precept  and  process  so 
d  and  prosecuted  out  of  the  court  of,  be.  and  of  the  said  mat- 


(0  See  form  and  opinion  4  Wentw.  333. 


•FOB  COMPOUNDING  PENAL  ACTIONS.  Ill 

ter  of  offence  against  the  penal  law  in  that  case  made  and  pro- 
vided,  unlawfully  did  take,  accept  and  receive,  of  and  from  the 
said,  J.  R.  the  sum  of  three  pounds  thirteen  shillings  and  six- 
pence, of  lawful  money  of  Great  Britain,  and  the  said  W.  K.  did 
thereby  then  and  there  make  composition  with  the  said  J.  R.  for 
the  said  offence  so  committed  by  the  'said  J.  R.  against  the  statute 
in  that  case  made  and  provided,  and  did  wholly  desist  and  abstain 
from  any  further  prosecuting  the  said  suit,  whiclt  said  compound- 
ing  so  done  as  aforesaid  was  then  and  there  so  done  without  the 
order  or  consent  of  the  said  court  of  our  said  lord  the  king,  be- 
fore  the  king  himself,  in  which  said  court  the  said  suit  was  then 
depending,  and  without  the  order  or  consent  of  any  other  of  his 
majesty's  courts  at  Westminster,  and  without  any  legal  authority 
whatsoever,  in  contempt,  &c.  to  the  great  hindrance  and  obstruc- 
tion *  of  public  justice,  to  the  evil  example,  fee.  contrary  to  the  [*227] 
true  intent  and  meaning  of  the  statute,  in  that  case  made  and  pro- 
vided, and  against  the  peace,  Scc.(I) 

That  one  A.  B.  heretofore,  to  wit,  on  &c,  prosecuted  out  of  the  For  corn- 
court  of  our  said  lord  the  king,  before  the  king  himself,  the  same  j^^^nce 
court  then  being  at,  &c.  a  certain  writ  of  our  said  lord  the  king,  against  a 
called  a  latitat,  against  one  C.  D.  directed  to  the  sheriff  of  Wor-  {^.(m)" 
cestershire,  reciting  that,  &c.  [here  recite  the  writ]  and  the  jurors, 
Sec.  do  further  present  that  the  said  writ  so  sued  out  as  aforesaid, 
by  the  said  A.  B.  was  by  him  sued  out  with  intent  to  declare 
against  the  said  C.  D.  in  the  same  court  in  a  certain  plea  of  debt 
for  a  certain  penalty  supposed  to  have  been  incurred  by  the  said 
C.  D.  by  reason  of  his  the  said  C.  D.  having  before  that  time 
caused  a  certain  wagon  of  him  the  said  C.  D.  drawn  by  more  than 
four  horses,  to  wit,  eight  horses,  to  travel  and  pass  upon  a  certain 
turnpike  road  in  the  parish  of  H.  in  the  said  county  of  W.  the 
fellies  of  the  wheel  of  the  same  wagon,  at  the  time  the  same  so 
passed  along  the  same  road,  being  of  less  breadth  and  gage  than 
three  inches  from  side  to  side,  against  the  form  of  the  statute  in 
such  case  made  and  provided.    And  the  jurors,  &c.  do  further 
present  that  the  said  A.  B.  late  of,  Sec.  being  a  person  of  an  evil 
disposed  mind,  and  not  regarding  the  statute  in  that  case  made 


(1)    [This   indictment  coutains  (m)  See  form,  4  W  entw.  399.  and 

five  counts,  four  of  which  are  omit-  ante  225*.  note  q.  Lon-  Ed* 
ted.    See  Chitty,  Crim*  I*aw  23T* 
vel.  2.  of  Lon.  Ed.] 
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and  provided,  on,  &c.  at  the  said,  &c.  unlawfully  and  for  wicked 

gain's  sake,  dicf  take  upon  himself  to  compound  and  agree  with 

the  said  C.  D.  for  the  said  offence  without  the  order  or  consent  of 

the  said  court  of  our  said  lord  the  king  before  the  king  himself, 

out  of  which  same  court  the  said  writ  against  the  said  C.  D.  was 

so  sued  out  as  aforesaid,  and  then  and  there  did  exact,  receive 

and  have  of  and  from  the  said  C.  D.  a  large  sum  of  money,  to 

wit,  five  pieces  6f  gold  coin,  of  the  proper  coin  of  this  kingdom, 

called  guineas,  of  the  value  of  Si.  Ss.  of  lawful  money  of  G.  B« 

as  and  for  a  reward  for  compounding  with  the  said  C.  D.  for  the 

said  offence,  and  desisting  from  further  prosecuting  his  suit,  - 

against  the  form,  8cc.  and  against  the  peace,  &c(l) 

[*230]  -       *  That  C.  D.  &c.  &c.  being  an  evil  disposed  person,  and  not  re- 

Upon  18     garding  the  statute  in  such  case  made  and  provided,  nor  fearing  the 

for  uking  pains  and  penalties  therein  contained,  heretofore,  to1  wit,  on,  &c. 

money  to    ^^^  forcc  aD(j  armSl  at,  &c.  upon  and  by  colour  and  pretence  of  a 

a  qui  tarn   certain  matter  of  offence,  then  and  there  pretended  to  have  been 

*«  on.(n)  commjttecj  by  one  £t  j\  against  a  certain  penal  law,  i.  e.  by  and 

upon  colour  and  pretence  that  the  said  £.  F.  being  a  person  vend- 
ing and  exposing  to  sale  gloves  and  mittins  by  retail,  had  not  caused 
[#231]  *  *he  words  "  dealer  in  gloves"  to  be  painted  or  written  in  large  or 
legible  characters  over  the  door  of  the  said  shop,  but  had  neglect- 
ed so  to  do,  against  the  form  of  a  certain  statute  made  and  passed 
in  the  35th  year  of  the  reign  of  his  present  majesty,  intituled  an 
act,  &c.  [wr  forth  the  title  of  the  act,']  unlawfully,  wilfully  and 
corruptly  did  compound  and  agree  with  the  said  £.  F.  who  was 
then  and  there  surmised  to  have  offended  against  the  same  sta- 
tute in  manner  aforesaid,  for  the  said  pretended  offence,  and  did 
thereupon  then  and  there  take  of  and  from  the  said  £.  F.  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  —A  of  lawful,  fee.  as  and 
by  way  of  composition  for  the  said  pretended  offence,  and  in  or- 
der to  prevent  an  information  from  being  laid  against  the  said  £. 
F.  for  the  same,  without  the  consent  of  any  of  his  majesty's  courts 
at  Westminster,  and  without  any  lawful  authority  for  so  doing,  to 
the  great  hindrance  and  obstruction  of  public  justice,  in  contempt, 
Ice.  to  the  evil  example,  &c.  against  the  form,  &c.  and  against  the 
peace,  fee. 


■Mk 


(1)  [This  indictment  contains  three        (n)  Made  perpetual  by  27  Eliz.  e. 
counts  in  the  original  work,  vol.  2.    16.  and  31  Eliz.  c-  5. 
p.  229.] 


FOR  MISPRISION  OF  FELONY,  118 


•  FOR  MISPRISION  OR  CONCEALMENT  OF  FELONY.  [*232] 

That  P.  P.  [here  set  out  the  offence  by  the  original  offender  by  For  mis*  ' 
a  felonious  stealing,  a*  usual,  and  then  ftroeeed  as  follows.']  AndjfejJJJ?  *p> 
the  jurors,  fee.  do  further  present,  that  W.  B.  late  of,  Sec.  being 
a  person  of  a  wicked,  dishonest,  and  evil  mind  and  disposition, 
and  well  knowing  the  premises,  and  also  well  knowing  the  name 
and  person  and  usual  place  of  resort  of  the  said  P.  P.,  but  devis- 
ing and  intending  as  much  as  in  him  lay,  to  obstruct  and  hinder 
the  due  course  of  law  and  justice,  and  to  cause  the  said  P.  P.  to 
go  and  escape  unpunished  for  the  said  offence  so  by  him  commit- 
ted as  aforesaid,  afterwards,  to  wit,  on,  fee.  aforesaid,  at  the  said, 
See.  unlawfully,  maliciously,  wickedly,  wilfully,  and  contempts 
ously  did  conceal,  keep  secret,  and  neglect  to  discover  the  said 
felony  so  committed  by  the  said  P.  P.  as  aforesaid,  and  the  name, 
person,  and  usual  place  of  resort  of  the  said  P.  P.  did  utterly  re- 
frain and  forbear  to  disclose  and  make  known,  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  evil  example,  &c.  and 
against  the  peace,  Sec.  Note,  there  were  five  other  counts,  each 
of  them  separately  alleging  the  goods  stolen  to  be  the  property 
of  different  persons,  but  in  other  respects  the  same  as  the  first 
count. 


BARRETRY. 

That  C.  B.  late  o^  fee.  on,  fee,,  and  on  divers  other  days  and  Indict- 
times  as  well  before  as  afterwards,  was,  and  yet  is  a  common  bJJJ^—. 
. (/) 

(©)  This  indictment  was  settled  retort.    Barretry  is  an  offence  at 

by  a  very  able  crown  lawyer.    As  to  common  law,  though  34  Edw*  3.  c. 

this  offence,  see  ante,  1  vol.  3*.  h  4*.  1.  directs  the  mode  of  punishing  it* 

(ft)  See  other  Precedent*.  Williams*  2  Saund.  308.  n.  1.   See  also,  8  Eliz. 

J.  Barretors.  Cro.  C.  C.  306*    7  Ed.  c.  2.    3  Edw.  I.  c.  33.    It  signifies 

2  Stark.  680.    West,  indictments,  s.  the  habitual  moving-,   exciting  or 

75.  357.  338.  Trem.  P.  C.  334.—  maintaining  suits  and  quarrels,  either 

The  offence.  As  to  this  offence  in  at  law  or  otherwise.  All  kind  of 
general  see  2  Saund.  308.  n.  1. —  •  disturbances  of  the  peace,  spreading 

nawk.  b.  1.  c.  81    4  Bla.  Com.  134.  false  rumours,  and  calumnies,  flu:. 

Burn,  J.  Barretry.  Williams  J.  Bar-  come  under  this  denomination,  Co. 

Vol,  II.  P 


/ 
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[#2331  *barretor  ;  (?)  and  that  he  the  said  C.  B.  on  the  said,  &c.  and  on 
divers  other  days  and  times  at,  fee.  aforesaid,  divers  quarrels* 
strifes,  suits,  and  controversies  among  the  honest  and  quiet  liege 
subjects  of  our  said  lord  the  king,  then  and  there  did  move,  pro- 
cure, stir  up,  and  excite,  to  the  evil  example,  &c.  and  common 
nuisance  of  the  Hegc  subjects  of  out  said  lord  the  king,  (r)  and 
also  against  the  jieactj  &c.  (0) 


[#234]  *  MAINTENANCE. 

_  That  A.  O.  late  o£  fcc.  00,  &c.  with  force  and  anna,  at,  &c. 

For  main* 

tenaace  of  aforesaid,  did  unjustly  and  unlawfully  maintain  and  uphold  a  cer- 


Lit.  368L     But  a  man  cannot  be  thus  I.    Hawk.  b<  2.  c.  81.  s.  12.    The 

guilty  ia  respect  of  a  single  act,  indictment  must    conclude  centra 

Hawk,  b.  1.  c.  61.  a.  5.  2  Saund.  308.  pacem,  2  Saund.  308.  n.  1.  Cro.  J. 

n.  1.    Nor  can  an  attorney  be  in-  527.    Justices  of  the  peace  have  an. 

dieted  for  this  crime,  merely  from  thority  to  try  and  determine  this  of* 

maintaining  another  in  a  groundless  fence  by  virtue  of  their  commission, 

action,  3  Mod.  97, 8.     It  has  been  Yelv.  46,  Cro.  Jac.  32.— Punkhmait. 

said  that  feme  coverts  cannot  be  thus  Common  persons,  convicted  of  this 

indicted,  2  Rol.  Rep.  39,  but  the  offence,  are  punishable  by  fine  and 

better  opinion  seems  to  be  other-  imprisonment.    Hawk.  b.  2.  c.  81.  *• 

wise*  for  as  they  are  able  to  excite  14.    But  if  they  belong  to  the  pro- 

auarrels  they  ought  to  answer  for  fession  of  the  law  they  will  be  dis* 

tam.    Hawk.  b.  2.  c.  81.  s.  6.~~ln-  abled  from  practising  in  future,  id* 

tkctment.    The  case  of  fiarretry  is  ibid.    And  by  12  Geo.  I.  c.  29.  s.  4. 

one  of  those    excepted   instances  if  any  one  who  has  been  convicted  of 

where  it  is  not  necessary  to  charge  common  barretry  practise  as  an  at- 

any  specific  act,  but  the  allegation  torney,  solicitor,  or  agent  in  any  suit, 

that  the  defendant  is  a  Common  Bar-  the  court  upon  complaint,  shall  ex- 

retorvfWX  suffice;  the  reason  of  which  amine  it  in  a'  summary  way,  and  if 

is,  that  the  offence  charged  consists  proved  shall  direct  the  offender  to 

in  habitual  conduct,  and  not  in  a  be  transported  for  seven  years, 

single  malfeasance,  1  T-  R.  754.    2  (?)  These  words  are  absolutely 

Saund.  308.  n.  1.    Hawk.  b.  2.  c.  25.  requisite,  and  cannot  be  supplied  by 

a- 59.    But  the  prosecutor  must,  be*  any  words  which  have  the  same  sig- 

fore  the  trial,  inform  the  defendant  nification,  1  Sid.  282.    6  Mod.  311. 

by  a  notice  of  the  particular  acts  on  2  Saund.  308.  n.  1. 

which  he  intends  to  rely,  or  the  court  (r  J  The  indictment  must  state  this 

will  not  suffer  him  to  proceed,  IT.  in  the  conclusion,  2  Stra.  1246. 

It  754.  2  T.  R.  586.    2  Saund.  308.  (#)  This  is  material,  Cro.  Jac.  587. 

n.  1.    1  New  Rep.  93. 95.    2  Atk.  2  Saund.  308.  n.  1.    The  indictment 

339.  5  Mod.  18.  and  no  other  acts  need  not  conclude  "  contrary  to  the 

can  be  given  in  evidence  than  those  form,"  8tc.  but  if  it  does  it  will  not 

thus  specified,  6  Mod  622.  No  place  be  vitiated  by  that  allegation  ;  as* 

need  be  specified  in  the  indictment,  though  the  offence  existed  at  com- 

because  the  accusation  involving  se*  mon  law,  the  mode  of  trial  is  regu- 

veral  acts  may  fairly  be  supposed  to  lated  by  statute,  Cro.  Eliz-  148.— 

have  occurred  at  several  places,  and  Cro.  Car*  340.    Cro.  C  C-  8th  Ed. 

therefore  the  trial  must  be  from  the  40. 
body  of  the  county,  2  Saund.  308  n. 


MAINTENANCE,  lib 

tain  suit,  Which  was  then  depending  in  the  court  of  our  said  lord  an  action 
the  king,  before  the  king  himself,  between  A.  P.  plaintiff  and  A. of  ***** W 
D.  defendant,  in  a  plea  of  debt,  on  the  behalf  of  the  said  A.  P. 
against  the  said  A.  D.  contrary  to  the  form  of  the  statute  (u)  in 
such  case  made  and  provided)  and  to  the  manifest  hindrance  and 
disturbance  of  justice,  and  in  contempt,  &c.  to  the  great  damage 
of  the  said  A.  D.  and  against  the  peace,  &c. 

That  one  L.  P.  late  of,  &c.  yeoman,  on,  &c.  and  for  the  space  The  like 
of  one  whole  year  then  next  following,  at  Westminster,  in  the  tenance^of 
county  of  Middlesex,  maintained  a  certain  action  then  pending  in  an  action 
the  court  of  our  said  lord  the  king  of  his  exchequer,  before  his  mentinthe 
barons  of  the  said  exchequer,  between  one  C.  W.  plaintiff,  and  exchequer 
one  D.  L.  defendant,  of  a  plea  of  trespass  and  ejectment  of  farm,  m  equity* 
of  one  hundred  acres  of  land,  fee*  to  the  great  damage  of  the  said  (*) 

C.  W.  in  contempt  of  our  said  lord  the  king  and  his  laws,  against 
the  form  of  the  statutes,  8tc.  and  against  the  peace,  fee.  [Second 
count,]  maintained  on  the  part  of  D.  J.  and  W.  J.  a  certain  suit 
by  English  bill,  in  the  court  of  chancery  of  our  said  lord  the  king 
at  Westminster,  in  the  county  of  Middlesex,  pending  between 

D.  J.  and  W.  3.  the  complainants,  and  D.  L.  the  defendant  of  and 
concerning  *  the  title  to  the  said  tenements,  in  contempt,  &c.  [#235] 
against  the  form,  &c.  and  against  the  peace,  8cc. 


(0  See  Precedents.  Burn,  J.  Main-  1  Rich.  II.  c.  4.  33  Hen.  VIII.  c.  9. 
tenance.  2  Stark.  678.  Trem.  P.  Champerty  is  an  offence  of  a  simi* 
C.  178.  Winch.  504.  538.  West  Ur  description,  fcut  of  greater  atro- 
89.  137.  312,  313.  351.  Heme,  493,  city,  being  a  bargain  to  divide  the 
4*  Rast.  Ent.  431.  Co»  Ent.  364, 5, —  land  (campum  parti  re)  or  other  sub* 
The  offence*  See,  in  general*  Hawk,  ject  in  dispute,  on  condition  of  his 
b.  2.  c.  83.  Com.  Dig.  Maintenance,  carrying;  it  on  at  his  own  expence, 
4  Bla.  Com.  134,  5.  Burn,  }.  Main-  4  Bla.  Com.  135.  It  is  subject  to  tbe 
tenance.  Williams,  J.  Maintenance*  same  punishment  with  maintenance, 
4  Term.  Rep.  340.  Maintenance  id.  ibid.  See  also  Com.  Dig.  Main- 
signifies  a  malicious,  or  at  least  offi-  tenance,  Bac.  Ab.  Champerty.  Burn, 
cious,  interference  in  a  pursuit  in  J.  Maintenance,  and  Williams,  J» 
which  the  party  has  no  interest,  to  Maintenance, 
assist,  either  with  money  or  advice  (u)  See  the  statutes  referred  to  in 
to  prosecute  or  defend  the  action,  4  note  (t)  sopra*  In  the  next  prece* 
Bla.  Com.  134, 5.  Hawk.  b.  %  c.  83.  dent  the  indictment  concludes  a- 
4  T.  R.  340.  Maintenance  is  an  of-  gainst  the  form  of  the  statutes  in  the 
fence  at  common  law,  Hawk.  b.2.c.  plural. 

83.  s.  38.  and  farther  prohibited,  on  (x)  See  notes  to  last  precedent, 

pain  of  fine  and  imprisonment,  by  1  and  Trem*  P.  C.  178. 
Edw.  III.  c  14.   20  Edw.  III.  c.  4. 
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FOR  DISSUADING  A  WITNESS  TO  GIVE  EVIDENCE. 

That  on,  etc.  a  certain  writ  of  our  said  lord  the  king,  called  a 
JieL'froni  subpoena  ad  testificandum,  had  been  and  was  duly  issued  and  test- 
gixb g  evi-  C(j  Dy  a,,^  in  the  names  of  C.  D.  of,  Ice.  at,  Ice.  the  same  day  and 
gainst  >     y«r  aforetaid,  the  aaid  C.  D.  then  and  there  being  custos  rotu- 
Pf"*J  |n"  lorum  in  and  for  the  said  county)  which  aaid  writ  was  directed  to 
E.  S.  and  G.  H.  by  which  aaid  writ  our  aaid  lord  the  king  com- 
manded, he.  (recite  the  writ.)     And  the  jurors,  Ice  do  further 
present,  that  a  copy  of  the  aaid  writ  was  on,  Sec.  at,  Ice.  duly 
■erred  on  the  aaid  I.  K.  who  then  and  there  had  notice  to  appear 
and  give  evidence  according  to  the  exigency  of  such  writ,  and 
that  the  evidence  of  said  I.  K.  at  the  time  of  issuing  the  said  writ, 
and  from  thence  until  and  upon  the  said,  Ice.  therein  mentioned, 
was  material  and  necessary  to  have  been  given  before  the  said 
grand  jury,  on  the  said  bill  of  indictment,  so  to  be  preferred 
against  the  said  A.  B.  aa  aforesaid,  and  that  at  the  sessions  of  the 
peace  holden  by  adjournment,  at  Saint  Mary,  Newington,  afore- 
said, in  and  for  the  said  county  of  S    ■   ■  on,  Ice.  aforesaid,  such 
bill  of  indictment  was  preferred  against  the  said  A.  B.  to  and  be- 
fore a  certain  grand  jury  then  and  there  duly  assembled  in  that 
behalf.    And  the  jurors,  be.  do  further  present,  that  A.  B.  late 
of,  tec.  being  an  evil  disposed  person,  and  contriving  and  intend- 
ing to  obstruct  and  impede  the  due  course  of  justice,  on,  Ice.  at, 
Sec.  unlawfully  and  unjustly  dissuaded,  hindered,  and  prevented 
the  said  I.  K.  from  appearing  before  the  said  justice  at  the  said 
sessions  of  the  peace,  holden  as  aforesaid,  to  testify  the  truth  and 
give  evidence  before  the  said  grand  jury,  on  the  said  bill  of  in- 
dictment, so  preferred  against  the  said  A.  B.  as  aforesaid  (and 
the  said  I.  K.  in  consequence  thereof  did  not  so  appear  and  give 
'idence  according  to  the  exigency  of  said  writ)  ;  to  the  great 
istruction,  hind  e  ranee,  *  and  delay  of  public  justice,  in  contempt. 


(/)  This  is  an  offence  indictable 

common  law.  Hawk.  b.  1.  c.  21. 

15.    The  mere  attempt  to  stifle  904.    3  I, each,  935.  for  a  conspiracy 

idence  ia  alio  criminal,  though  the  to  prevent  a  witness  from  giving-  cvi- 

rauaaion  ahould  not  succeed,  on  dence,  2  East,  362.  knowingly  mak- 

e  general  principle  now  fully  es>  ing  use  of  a  false  affidavit  is  indict- 

iliihed,  that  an  incitement  to  cum-  able,  8  East,  365.    2  Stra.  1144. 
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ttc.  to  the  evil9  &c.  and  against  the  peace,'  fee.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  on 
the  said,  fee.  a  certain  other  writ  of  our  said  lord  the  king  had 
duly  issued,  directed  ttr  the  said  £.  F.  and  G.  H.  by  which  said 
last  mentioned  writ,  our  said  lord  the  said  king  commanded  the 
said  E.  F.  and  G.  H.  that,  fcc.  [recite  the  mit.]  And  the  jurors, 
Sec.  do  further  present,  that  the  evidence  of  the  said  I.  K.  at  the 
time  of  issuing  the  said  last  mentioned  writ,  and  from  thence  un- 
til, and  upon  the  said,  &c.  therein  mentioned,  was  material  and 
necessary  to  have  been  given  before  the  said  grand  jury,  in  the 
said  bill  of  indictment,  so  to  be  preferred  against  the  said  A,  B* 
as  aforesaid.  And  the  jurors,  8cc.  do  further  present,  that  the  said 
A.  B.  being  an  evil  disposed  person,  Sic.  [same  as  first  count, 
saying  "  endeavoured  to  dissuade,"  &c  and  omitting  the  allega* 
tion  between  the  brackets.] 
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[Commencement  of  information  as  ante  7*,  and  then  state  that  Informs* 
the  defendant  on,  fee.  was  one  of  the  justices,  &c  as  ante  182*.]  Jj^jj  a 
%    And  that  he  the  said  T.  M.  being  such  justice  as  aforesaid,  and  justice  of 
being  a  person  of  a  wicked  and  malicious  mind  and  disposition,  forC£^L 
and  having  no  regard  to  justice,  nor  to  the  duty  of  his  said  office  a  waman 
as  such  justice  of  the  peace,  but  unlawfully,,  wickedly,  and  ma-  j^y  Jhip- 
liciously  devising,  and  intending  to  discredit,  disgrace,  aggrieve,  P?d  as  a 
and  oppress  one  M..  M.  of,  &c.  single  woman,  and  to  expose  the  person* 
said  M.  M.  to  ignominy,  shame,  and  scandal,  and  disgrace,  did  on,  ^^^ 
fee.  with  force  and  arms,  at,  &c.  aforesaid,  unjustly,  unlawfully,  informs- * 
wickedly,  and  *  maliciously,  and  without  any  reasonable  or  pro-  Jj00'-  °|\. 
bable  cause  whatsoever,  under  mere  colour  and  pretence  of  his  bited  a- 
said  office  as  such  justice  as  aforesaid,  cause  and  procure  the  said  £*msthei% 
.  [*S37] 

Off)  See  other  Precedents.    Cro.  C.  by  indictment  or  information,  4  Bla. 

C.  242  to  246.    Cro.  C  A.  232,  5.—  Com.  354.  n.  17.  Christian's  edition. 

Plead.  Ass.  426.  4T.  R.451.  Hand.  But  if  a  justice  of  the  peace  act  ilie- 

Prac.  97.    4  VVentw.  418  to  430. —  gftHy,  without  corrupt  intention,  an 

6  Wentw.  455  to  460.    Stark.  567  to  information  wilt  not  be  granted,  but 

576. — The  offence.    If  a  magistrate  the  party  complaining  will  be  left  to 

abuses  his  authority  from  corrupt  proceed  by  indictment,  id.  ibid. — 

motives,  he  is  punishable  criminally  Nor  will  the  court  grant  an  informs- 
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M*  M-  (being  a  young  woman  about  the  age  of  fifteen  years,  and 
being  a  person  of  good  name,  fame,  credit,  and  reputation,  and 
in  the  peace  of  Ood  and  our  said  lord  the  king)  to  be  taken  into 
custody,  imprisoned,  and  stripped  quite  naked  down  to  her  -waist} 
and  to  be  unlawfully,  publicly,  cruelly,  and  severely  whipped  and 
lashed  upon  her  naked  back,  with  divers  whips  and  cords  by  one 
J.  R.  then  being  the  common  beadle  of  the  parish  aforesaid,  at  a 
certain  common  whipping  pest  then  erected,  and  being  in  the 
common  market  place  of  the  town  of  B.  in,  See.  aforesaid,  in  the 
presence  and  view  of  a  great  number  of  people  then  and  there  as* 
aembled  and  gathered  together,  as  a  loose,  idle,  and  disorderly 
person,  (the  said  fifth  day  of  May,  in  the  year  aforesaid,  being  a 
public  market  day  in  the  said  town  of  B.)  by  means  of  which  said 
whipping  and  lashing  the  back  and  shoulders  of  the  said  M.  M. 
were  greatly  cut,  bruised,  and  wounded  ;  and  the  said  M.  M.  by 
means  of  the  premises  became  sick,  weak,  and  distempered,  and 
lost  a  great  quantity  of  blood,  which  issued  and  flowed  from  the 
said  cuts  and  wounds  ;  whereas  in  truth  and  in  fact,  neither  the 
said  T.  M.  nor  any  other  justice-of  the  peace  of  our  said  lord  the 
king,  in  and  for  the  said  county  of  S.  or  elsewhere,  had  then  and 
there  any  knowledge  by  his  or  their  own  view,  or  had  then  or 
there  received  or  taken  any  information,  examination,  or  other 
evidence  upon  oath  whatsoever,  that  the  said  M.  M.  was  or  bad 
been  a  loose,  idle,  or  disorderly  person,  and  whereas  in  truth  and 
in  fact  the  said  M.  M.  never  was  a  loose,  idle,  or  disorderly  per* 
son  ;  to  the  great  damage,  scandal,  and  discredit  of  the  said  M. 
M.  in  contempt,  fee.  in  manifest  violation  of  the  liberties  of  the 
subjects  of  our  said  lord  the  king  of  thiB  realm,  to  the  great  per* 


tion  unless  the  prosecutor  will  un-  risdiction,  and  one  set  appoint  a 

dertaketo  bring  no  action,  and  the  meeting  to  licence  alehouses,  their 

application  be  made  within,  the  se-  jurisdiction  attaches,  so  as  to  exclude 

cond  term  after  the  offence  com-  the  others,  though  they  may  all  meet 

mitted,  and  notice  of  the  intention  together  on  the  first  day  ;  and  if,  af- 

to  make  it  be  previously  given  to  the  ter  such  appointment,  the  other  set 

justice,  id.  ibid,  and  ante  1  vol.  In-  meet  and  grant  other  licences  on  a 

dex  Information.    But  where  they  subsequent  day,  the  proceeding  is 

have  acted  partially,  maliciously,  or  illegal,  and  subjects  them  to  an  in* 

corruptly,  they  are  liable  to  an  in-  dictment,  4T.R.  451.— Indictment* 

.  dictment,  1  T.  R.  692.    1  Burr.  556.  It  is  sufficient,  in  an  indictment  a- 

3  Burr.  1317. 1716. 1786.  1  Wils.  7.  gainst  any  officer,  to  aver  that  he  Ae- 

And,  in  some  cases,  a  mere  impro-  ingtuch,  &c.  committed  the  offence, 

per  interference  appears  to  be  thus  5T.R,  623.  and  proof  that  he  acted 

cognizable.    Thus  where  two  sets  as  such  would  suffice,  4  T.  R.  366. 
ef  magistrates  hare  a  concurrent  ju- 
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version  of,  public  justice,  in  breach  and  violation  of  the  duty  of 
his  office  as  such  justice  as  aforesaid,  to  the  evil  and  pernicious 
example,  fee.  and  against  the  peace,  fee.    And  the  said  coroner  Second 
and  attorney,  Sec.  that  the  said  T.  M.  being  such  justice  as  afore- 
said,  unlawfully,  wickedly,  and  maliciously  devising  and  intend* 
ing  to  injure  and  prejudice  the  said  M.  M.  as  aforesaid,  after- 
wards, to  wit,  on  the  said,  fee*  with  force  and  arms  at,  fee.  *  un*  [*238J 
lawfully,  wickedly,  and  maliciously,  and  without  any  reasonable 
or  lawful  cause  whatsoever,  in  and  upon  the  said  M.  M.  in  the 
peace  of  God  and  our  said  lord  the  king,  then  and  there  being, 
did  make  an  assault,  and  her  the  Baid  M.  M.  then  and  there  un* 
lawfully  (and  without  any  view  by  him  the  said  T.  M.  or  any  other 
justice  assigned  to  keep  the  peace  of  our  said  lord  the  king  in 
this  realm,  had,  or  any  legal  information  exhibited  or  made  to 
him  the  said  T.  M.  by  any  person  whatsoever,  of  any  offence 
having  been  committed  by  the  said  M.  M.)  did  beat,  bruise, 
wound,  whip,  and  ill-treat,  so  that  her  life  was  greatly  despaired 
of,  and  other  wrongs  to  the  said  M.  M.  then  and  there  did,  to  the 
great  damage  of  the  said  M.  M-  to  the  evil  example,  fee.  and 
against  the  peace,  fee.    Add  a  third  count  for  the  assault  and 
whipping  by  the  defendant  being  a  justice,  without  reference  to 
the  pretence  on  which  it  was  inflicted  ;  and  a  fourth  count  for  a 
common  assault  as  post* 

[Commencement  0/  informational  ante  7*, and  state*  defendant  InJbrms- 
being  a  juatict  a*  ante  182*,  and  then  proceed*  as  follow 8 J]  And  JjJ^nit  a 
the  said  coroner  and  attorney  of  our  said  lord  the  king  further  justice  for 
gives  the  court  here  to  understand  and  be  informed,  that  on,  fee.  j^^to 
at,  fee*  one  J.  H.  of  R.  in  the  said  county  of  S.  innholder,  was  ap-  he  impri- 
prehended  and  taken  into  custody,  by  one  A.  B.  (who  then  and  WaQtof° 
for  a  long  time  both  before  and  afterwards,  was  one  of  the  con-  baa»  m  * 
stables  of  R.  aforesaid,)  and  by  the  said  A.  B.  carried  and  convey*  cognizable 
ed  in  custody  before  the  said  R.  R.  being  such  justice  as  afore-  be!j>re ^im» 
said,,  at  his  then  dwelling-house,  situate  and  being  at  L.,  fee.  and  ing  him  to 
there,  to  wit,  at  L.  aforesaid,  examined  by  the  said  R.  R.  so  being  b{Lkcpt  in 
such  justice  as  aforesaid,  touching  and  concerning  a  certain  mis-  finement, 
demeanour,  supposed  to  have  been  then  lately  committed  and™^[J5£or 
done  by  the  said  J.  H.  (in  vilifying  the  character  and  hurting  the  paper,  or 
trade  of  one  W.  O.  of  L.  aforesaid,  mUler ;)  and  the-  said  J.  H.  of'™*1* 

-.-    -  friend,  to 

(<0  See  precedent,  Cr*  C«  C.  8th  E&  343.  and  ante  386%  note  (*.) 
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was  then  and  there  charged  and  accused  before  the  said  R.  R. 
being  such  justice  as  aforesaid,  with  having  committed  the  said 
supposed  offence :  and  the  said  coroner  and  attorney,  &c.  and 
further,  8rc.  that  the  said  R.  R.  being  such  justice  as  aforesaid, 
wrongfully,  unjustly,  wickedly,  and  maliciously  contriving  and  in- 
tending  to  hurt,  injure,  oppress,  aggrieve,  and  prejudice  the  said 
J.  H.  in  this  respect,  and  to  put  him  to  great  charges  and  ex- 
pences  of  his  money,  and  to  cause  him  to  undergo  and  suffer 
great  pain,  torture,  and  anguish  of  body  and  mind,  and  wholly  to 
ruin  him,  on  the  said,  8cc.  at,  &c.  aforesaid,  after  the  said  exami- 
nation of  the  said  J.  H.  of,  upon,  and  concerning  the  premises 
aforesaid,  ordered  and  directed,  that  the  said  J.  H.  should  find 
sureties  for  his  personal  appearance  at  the  then  next  general  quar- 
[#239]  ter  session  of  the  peace  of  our  said  lord  the  king,  to  be  held  *in 
and  for  the  said  county  of  S.  to  answer  the  said  charge :  and  be- 
cause he  the  said  J.  H.  did  not,  nor  could  conveniently,  find  such 
sureties  as  aforesaid,  he  the  said  R.  R.  so  being  such  justice  as 
aforesaid,  further  wrongfully,  unjustly,  wickedly,  and  maliciously 
contriving  and  intending  to  hurt,  injure,  oppress,  aggrieve,  and 
prejudice  the  said  J.  H.  as  aforesaid,  then  and  there,  to  wit,  on 
the  said,  &c.  at,  &c.  aforesaid,  wrongfully,  unjustly,  and  mali- 
ciously, against  the  will  of  the  said  J.  H.  and  contrary  to  the 
laws  of  this  realm  (by  virtue  and  colour  of  a  certain  warrant  of 
commitment  for  that  purpose  made,  under  the  hand  and  seal  of 
him  the  said  R.  R.  being  such  justice  as  aforesaid),  committed  the 
said  J.  H.  a  prisoner,  to  a  certain  prison,  called  the  house  of  cor- 
rection, situate  at,  Sec.  aforesaid,  to  be  there  safely  kept,  until  he 
the  said  J.  H.  should  find  such  sureties  as  aforesaid,  and  until  he 
should  be  further  examined  concerning  the  premises  ;  and  then 
and  there  ordered,  directed,  and  commanded  the  then  keeper  of 
the  said  prison,  to  keep  the  said  J.  H.  under  close  confinement  in 
the  said  prison,  and  to  deny  him  the  use  of  pen,  ink,  and  paper, 
and  to  let  no  letter  be  delivered  to  or  from  the  said  J.  H.  in  any 
manner  whatsoever,  and  also  to  let  nobody  see  him  or  speak  to 
him ;  and  the  said  coroner  and  attorney,  &c.  further,  See.  that  the 
tiaid  R.  R.  being  such  justice  as  aforesaid,  by  virtue  and  under 
eolour  of  the  said  warrant,  order,  and  direction,  did,  on  the  said, 
Sec.  and  for  a  long  time,  to  wit,  for  the  space  of  four  days  then 
next  following,  at,  fee.  aforesaid,  wrongfully,  wickedly,  malicious* 
ly,  and  unjustly  cause  and  procure  the  said  J,  H.  to  be  closely  con* 


AGAINST  JUSTICES  FOR  OPPRESSION,  &C.       121 

fined  and  imprisoned  in  the  said,  prison,  and  to  be  debarred,  deni- 
ed, and  restrained  from  the  use  of  pen,  ink,  and  paper,  and  from 
the  free  access  of  his  relations  and  friends  to  him  in  the  said  pri- 
son, to  wit,  at,  Sec.  aforesaid,  whereby  the  said  J.  H.  during  all 
that  time,  underwent  and  suffered  great  pain,  torture,  hardship, 
and  anguish,  both  of  body  and  mind,  and  was  deprived  of  his 
liberty,  anjl  prevented  and  hindered  from  finding  such  sureties  as 
aforesaid,  and  was  put  to  great  charges  and  expenccs,  in  and 
about  the  obtaining  his  release  and  discharge  from  such  commit- 
ment and  imprisonment,  contrary  to  the  laws  and  customs  of  this 
realm,  in  great  violation  of  the  true  constitution  of  this  kingdom, 
and  of  the  liberties,  rights,  and  franchises  of  the  subjects  thereof, 
to  the  evil  and  pernicious  example,  &c.  and  against  the  peace,  Sec. 
[conclusion  of  information  as  ante  7,  Lon,  £d.~] 

[Commencement  of  information  as  ante  7J]     That  on,  &c.  at,  Informa- 

&c.  one  C.  B.  was  brought  before  J.S.  esquire,  one  of  his  majes-  J^i*t" :ag- 

ty's  justices,  &c.  [asante^  182*,]  by  one  W.  E.  a  constable,  and  ticesforil- 

chargedof  being  a  rogue  and  vagabond,  within  the  intent  and  ^j.^^ 

*  meaning  of  an  act  of  parliament,  made  in  the  seventeenth  year  person 

of  the  reign  of  his  late  majesty  king  George  the  Second,  intitled,  under  the 

&c.  [set  forth  the  conviction"]  and  was  thereupon  convicted  and  v*grant»ct 

J  r  by  another 

adjudged  by  the  said  justice  to  be  a  rogue  and  vagabond,  and  magis- 

within  the  intent  and  meaning  of  the  said  statute,  and  was  order-  ^^iSQ 
ed  and  adjudged  by  the  said  justice  to  be  committed  to  the  house  * 

of  correction,  at  Wellclose  Square,  in  the  liberty  aforesaid,  for 
the  space  of  fourteen  days  from  the  date  thereof,  as  by  the  record 
of  the  said  conviction,  bearing  date,  &c.  appears,  and  the  said 
coroner  and  attorney,  &c.  further,  &c.  that  the  said  J.  S.  so  being 
such  justice  as  aforesaid,  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at  the  liberty  aforesaid,  in  the  county  of  M.  aforesaid,  in  ex- 
ecution of  the  said  judgment  and  conviction,  did  make  and  issue 
his  warrant  in  writing  under  his  hand  and  seal,  bearing  date  the 
same  day  and  year  last  aforesaid,  directed  to  the  governor  of  the 
house  of  correction,  at  Wellclose  Square,  or  his  deputy,  where- 
by  the  said  governor  or  his  deputy,  were  commanded  by  the  said 
justice  to  receive,  &c.  [set  out  the  warrant  of  commitment]  which 
said  warrant  afterwards,  to  wit,  on  the  said,  &c.  at,  Sec.  afore - 


(b)  See  form  4  Went  424.  and  the  precedent  and  note,  ante  236#.  n.  z. 
Vol.  II,  Q 
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said,  was  delivered  to  the  said  governor  of  the  house  of  correc- 
tion, at  Welle  Jose  Square,  aforesaid,  in  due  form  of  law,  to  be 
executed  together  with  the  said  C.  B.  by  virtue  of  which  said 
warrant  he  the  said  governor  kept  and  detained  the  said  C.  B.  in 
his  custody  in  the  said  house  of  correction,  at  Wellclose  Square, 
aforesaid,  for  the  cause  in  the  said  warrant  as  above  specified,  as 
by  the  said  warrant  he  was  commanded.  And  the  said  coroner 
and  attorney,  &c.  that  afterwards,  and  within  the  said  space  of 
fourteen  days  from  the  date  of  the  said  warrant,  and  whilst  the 
said  C.  B.  was  so  confined  in  the  said  house  of  correction,  and  in 
the  custody  of  the  said  governor  thereof,  and  there  ought  to  have 
remained  and  continued  for  the  said  space  of  time  in  the  said  war* 
rant  for  that  purpose  expressed  for  the  cause  aforesaid,  under 
and  by  virtue  of  the  said  warrant,  to  wit,  on  the  said,  &c.  at,  Sec- 
aforesaid,  one  R.  B.  late  of,  &c.  esquire,  and  one  J.  R.  late  of, 
&c.  esquire,  then  and  still  being  two  of  his  majesty's  justices,  in 
and  for  the  said  liberty,  well  knowing  the  said  premises,  but  de- 
vising, designing,  contriving,  and  intending  to  pervert  the  due 
course  and  administration  of  law  and  justice,  and  to  make  the 
same  subservient  to  their  own  private  lucre  and  gain,  and  to  their 
own  private  wicked  purposes  and  intentions,  did  under  colour 
and  pretence  of  their  authority,  as  such  justices  as  aforesaid,  with 
force  and  arms,  unlawfully,  wilfully,  unjustly,  and  corruptly  cause 
[*241]  *  and  prpcure  the  said  C.  B.  to  be  discharged,  and  to  escape  and 
go  at  large  from  and  out  of  the  custody  of  the  said  governor  of 
the  said  house  of  correction,  and  from  and  out  of  the  said  house  of 
correction,  in  which  he  the  said  C.  B.  was  so  confined  as  afore- 
said, for  the  cause  aforesaid,  and  to  go  unpunished,  by  then  and 
there  wilfully,  wickedly,  unlawfully,  and  corruptly  making  and 
issuing,  and  causing  to  be  delivered  to  the  said  governor  of  the 
said  house  of  correction,  at  Wellclose  Square,  aforesaid,  a  certain 
warrant  in  writing,  under  the  respective  hands  and  seals  of  the 
said  R.  B.  and  J.  R.  (they  the  said  R.  B.  and  J.  R.  then  being  such 
two  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  liber- 
ty as  aforesaid)  bearing  date  th?  day  and  year  last  aforesaid,  di- 
rected to  the  keeper  of  the  tower  gaol,  Wellclose  Square,  (mean- 
ing thereby  the  said  governor  of  the  said  house  of  correction,  at 
Wellclose  Square)  or  his  deputy,  by  which  said  last  mentioned 
warrant,  they  the  said  justices  required  the  said  keeper  to  dis- 
charge out  of  his  custody  the  body  of  the  said  C.  B.  if  detained 
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for  no  other  cause  than  what  was  mentioned  in  his  commitment, 
dated  the  seventeenth  day  of  July,  1787,  (meaning  the  said  war- 
rant of  commitment  of  the  said  C.  B.  so  made  by  the  said  J.  S., 
esqoire,  so  being  such  justice  of  the  peace  for  the  said  liberty, 
and  hereinbefore  mentioned)  he  the  said  C.  B.  having,  as  therein 
alleged,  found  sureties  before  them  the  said  R.  B.  and  J.  R.  to 
appear  at  the  general  quarter  sessions  of  the  peace,  to  be  holden 
for  the  said  liberty,  on  the  tenth  of  September  then  next,  to  an- 
swer to  such  matters  and  things  as  might  be  objected  against  him 
the  said  C.  B.  and  to  appeal  against  the  said  conviction,  by  means 
whereof  he  the  said  C.  B.  was  afterwards,  and  before  the  expira- 
tion of  fourteen  days,  from  the  date  of  the  said  warrant  of  com- 
mitment, to  wity  on,  Sec.  at,  Sec.  aforesaid,  discharged  and  set  at 
large  from  the  custody  of  the  said  governor  of  and  from,  and  out 
of  the  said  house  of  correction  and  tower  gaol,  and  did  thereby 
then  and  there  escape  and  go  at  large,  and  unpunished  for  the 
said  offence,  in  manifest  breach  and  violation  of  their  duties  as    * 
such  justices  of  the  peace  as  aforesaid,  to  the  great  hindrance 
and  mockery  of  the  public  justice  of  this  kingdom,  in  contempt, 
&c.  to  the  evil  and  pernicious  example,  Sec,  and  against  the  peace, 
&c.     And  the  said  coroner  and  attorney,  Sec.  that  afterwards,-  that  Second 
is  to  say,  on  the  said,   Sec.  at  and  in  the  liberty  of  his  majesty's otherhi"- 
said  Tower  of  London,  in  the  county  aforesaid,  the  said  J.  S.  formation, 
esquire,  then  and  yet  being  one  of  his  majesty's  said  justices  of  j" staUnir" 
the  peace,  in  and  for  the  said  liberty,  did  make  his  certain  other  that  the 
warrant  in  writing,  under  his  hand  and  seal,  bearing  date  the  ordered 
same  day  and  year  last  aforesaid,  *  directed  to  the  governor  af  the the  die- 
said  house  of  correction,  at  Wellclose  Square,  or  to  his  deputy,  without  re- 

whereby  he  the  said  governor,  or  his  deputy,  were  commanded,  citinST  the 

.        .  .  warrant  for 

Sec.  [here  again  recite  the  commitment]  which  said  last  mentioned  discharge. 

warrant,  afterwards,  to  wit,  on  the  said,  Sec.  at,  &c.  aforesaid,  was  [*242] 
delivered  to  the. said  governor  of  the  house  of  correction,  at  Well- 
close  Square,  aforesaid,  in  due  form  of  law,  to  be  executed  to- 
gether with  the  said  C.  B. ;  by  virtue  of  which  said  last  men- 
tioned warrant,  he  the  said  governor  kept  and  detained  the  said 
C.  B.  in  his  custody  in  the  said  house  of  correction,  at  Wellclose 
Square,  aforesaid,  for  the  cause  in  the  said  last  mentioned  war- 
rant, above  specified,  as  by  the  said  last  mentioned  warrant  he 
was  commanded.  And  the  said  coroner  and  attorney  of  our  said 
present  sovereign  lord  the  king,  for  our  said  present  sovereign 
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ford  the  king,  giveth  the  court  here  further  to  understand  and  be 
informed,  that  afterwards,  and  within  the  said  space '  of  fourteen 
days,  from  the  date  of  the  said  last  mentioned  warrant,  and  whilst 
the  said  C.  B.  was  so  confined  in  the  said  house  of  correction,  and 
in  the  custody  of  the  said  governor  thereof,  and  there  ought  to 
have  remained  and  continued  for  the  said  space  of  time,  in  the 
said  last  mentioned  warrant  for  that  purpose  specified  for  the  cause 
aforesaid,  under,  and  by  virtue  of  the  said  last  mentioned  warrant, 
to  wit,  on  the  said,  Sec.  the  said  R.  B.  and  J.  R.  (they  the  said  R. 

B.  and  J.  R.  then  and  still  being  two  of  his  majesty's  justices  in  and 
for  the  said  liberty)  well  knowing  the  said  premises,  but  devising, 
designing,  contriving,  and  intending  to  pervert  the  due  course  and 
administration  of  law  and  justice,  and  to  make  the  same  subser- 
vient to  their  own  private  lucre  and  gain,  and  to  their  own  private 
wicked  purposes  and  intentions,  at  the  liberty  aforesaid,  in  the 
county  aforesaid,  under  colour  and  pretence  of  their  authority,  as 
such  justices  as  aforesaid,  did,  wHh  force  and  arms  wilfully,  un- 
justly, and  corruptly  order,  cause,  and  procure  the  said  C.  B.  to 
be  discharged  and  to  escape  and  go  at  large,  from  and  out  of  the 
custody  of  the  said  governor  of  the  said  house  of  correction) 
in  and  from  and  out  of  the  said  house  of  correction,  in  which 
he  the  said  C.  B.  was  so  confined  as  aforesaid,  for  the  cause 
aforesaid,  and  to  go  unpunished,  by  means  whereof  he  the  said 

C.  B.  was  afterwards,  and  before  the  expiration  of  fourteen  days, 
from  the  date  of  the  said  last  mentioned  warrant  of  commitment, 
to  wit,  on  the  said,  Sec.  at,  Sec.  aforesaid  discharged,  and  set  at 
large  from,  the  said  custody  of  the  said  governor,  of,  from,  and 
out  of  the  said  house  of  correction,  and  did  thereby  then  and  there 
escape  and  go  at  large  and  unpunished,  in  manifest  breach  and 

-  [#2431  violation,  Sec.  [conclusion  *asin  the  first  count."]  And  the  said  co- 
Third  roner  and  attorney,  8cc.  that  heretofore,  to  wit,  on  the  said,  &c. 
preventing  *n>  Sec.  the  said  J.  S.  esquire,  then  and  still  being  one  of  his  ma- 

the  officer  jesty's  justices  of  the  peace,  in,  and  for  the  said  liberty,  did,  with-     * 

from  tak*  , 

ing  an-      in  the  said  liberty,  in  the  said  county  of  M.  make  and  issue  his 

other  per-  certain  other  warrant  in  writing,  under  his  hand  and  seal,  bearing 
ed  with  a  date  the  day  and  year  last  aforesaid,  directed  to  all  constables, 
f'nee  be-  headboroughs,  and  other  his  majesty's  officers  of  the  peace,  for 
fore  a  ma-  the  said  county  of  M.  and  liberty  of  the  said  Tower  of  London, 
gis  ra  e.     ^^  tQ  j^  ^  ^r  ^^  purpose  especially  appointed,  by  which  said 

last  mentioned  warrant,  they  the  said  constables,  headboroughs, 
and  other  officers,  and  the  said  J.  H.  to  whom  the  same  was  di- 
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rectcd  as  aforesaid,  were  in  his  majesty's  name  commanded  upon 
sight  thereof,  to  take  and  bring,  fee.  [aet  out  (he  warrant^]  which 
said  last  mentioned  warrant,  afterwards,  to  wit,  on  the  said,  &c. 
at,  &c.  aforesaid,  was  delivered  to  the  said  W.  E.  then  and  there 
being  Such  constable  as  aforesaid,  to  be  executed  in  due  form  of 
hw ;  by  virtue  of  which  said  last  mentioned  warrant,  he  the  said 
W.  £.  to  whom  the  said  last  mentioned  warrant  was  so  directed 
and  delivered  as  aforesaid,  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at  and  in  the  liberty  aforesaid,  in  the  county  aforesaid,  (hav- 
ing possession  of  the  said  last  mentioned  warrant)  took  and  appre- 
hended the  said  W.  P.  by  his  body,  and  was  then  and  there  about 
to  take  and  convey,  and  would  then  and  there  have  taken  and 
conveyed  him  before  the  said  J.  S.  esquire,  (so  being  such  jus- 
tice, making  and  issuing  the  said  last  mentioned  warrant  as  afore- 
said) according  to  the  exigency  of  the  said  last  mentioned  war- 
rant, and  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid, 
but  the  said  coroner  and  attorney,  further,  Sec.  that  after  the  said 
caption,  and  whilst  the  said  W.  P.  remained  in  the  custody  of  the 
said  W.  £.  under  and  by  virtue  of  the  said  last  mentioned  war- 
rant, and  when  the  said  W.  £.  was  proceeding  to  take  and  con- 
vey him  the  said  W.  P.  before  the  said  J.  S.  esquire,  (so  being 
such  justice,  making  and  issuing  the  said  last  mentioned  warrant 
as  aforesaid,)  according  to  the  exigency  of  the  said  last  mentioned 
warrant,  they  the  said  R,  B.  and  J.  R.  (so  then  and  there  being 
two  of  his  majesty's  justices  of  the  peace,  in  and  for  the  said  li- 
berty, but  having  no  regard  to  the  duty  of  their  said  office,  or  for 
the  laws  and  statutes  of  this  realm,  but  unjustly  and  corruptly 
devising,  designing,  contriving,  and  intending  to  pervert  the  due 
course  of  law  and  justice,  and  to  make  the  same  subservient  to 
their  own  private  wicked  purposes  and  intentions,  and  also  to  cause 
and  procure  the  said  W.  P.  to  be  discharged,  and  to  go  at  large 
and  unpunished  for  the  said  last  mentioned  offence)  then  and  there, 
that  is  to  say,  on  the  day  and  *year  last  aforesaid,  at  the  liberty  [*244] 
aforesaid,  in  the  county  aforesaid,  with  force  and  arms,  unlawful* 
ly,  unjustly,  corruptly,  and  violently,  and  without  any  reasonable 
or  probable  cause  whatsoever,  did  obstruct,  prevent,  and  hinder 
the  said  W.  E.  from  conveying  and  taking  the  said  W.  P.  before 
the  said  J.  S.  esquire,  (so  being  such  justice,  and  making  and 
issuing  the  said  last  mentioned  warrant  as  aforesaid,)  according  to 
the  exigency  of  the  said  last  mentioned  warrant;  and  on  the  cci> 
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trary  thereof,  did  then  and  there  with  force  and  arms,  fee.  unlaw- 
fully, unjustly,  and  corruptly,  under  colour  and  pretence  of  their 
authority,  as  such  justices  as  aforesaid,  discharge  and  set  at  large, 
and  cause  and  procure  to  be  discharged  and  set  at  large,  the  said 
W.  P.  from  the  custody  of  the  said  W.  E.  (so  being  the  person 
to  whom  the  said  last  mentioned  warrant  was  directed  as  afore- 
said) under,  and  by  virtue  of  the  said  last  mentioned  warrant,  and 
from  the  said  warrant,  before  the  said  W.  P.  could  be  taken  and 
conveyed  before  the  said  J.  S.  esquire,  (so  being  such  justice  as 
aforesaid,  and  so  making  and  issuing  such  last  mentioned  war- 
rant) according  to  the  exigency  of  the-  said  last  mentioned  war- 
rant, by  reason  whereof  he  the  said  W.  £.  was  then  and  there 
wholly  hindered  and  prevented  from  executing  the  said  last  men- 
tioned warrant,  as  he  was  thereby  commanded,  and  by  reason 
whereof  he  the  said  W.  P.  did  then  and  there  escape  and  go  at 
large  and  unpunished  for  the  said  last  mentioned  offence,  in  mani- 
fest breach  and  violation,  Sec.  [conclude  aa  before^  and  as  ante  7.J 
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r 

Indict-  That  on,  &c.  at,  &c.  one  A.  B.  was  drowned  and  suffocated  in 

coroner  for  a  certain  pond,  and  of  that  drowning  and  suffocating  she  the  said 
refusing  to  a.  B.  then  and  there  instantly  died,  and  that  the  body  of  the  said 
nuisition.  A.  B.  at,  Sec.  aforesaid,  lay  dead,  of  which  one  C.  D.  late  of,  &c. 
^)  gentleman,  afterwards,  to  wit,  on  the  said,  &c.  then  being  one  of 

the  coroners  of  our  said  lord  the  king,  for  the  county  aforesaid, 
at,  &c.  aforesaid,  had  notice  ;  nevertheless  the  said  C»  D.  not  re- 
garding the  duty  of  his  said  office  in  that  behalf,  afterwards,  to 


(c)  See  other  precedents.  Oo.  C.  through  fa vcur  to  the  misdoers,  shall 
C.  8th  Ed.  170.  Cro.  C  C.  7  Ed.  be  imprisoned  a  year,  and  fined  at 
303.  Dick.  Sess.  67*  As  to  the  du-  the  king's  pleasure.  And  by  3  Hen. 
ties,  powers,  and  liabilities  of  a  Co-  VII  c.  I.  if  any  Coroner  be  remiss 
roner,  see  Imp.  Off.  Cor.  Com.  Dig.  and  make  not  inquisition,  upon  the 
Justices  of  the  Peace,  D  7.  London,  view  of  the  body  dead,  and  certify 
K.  6.  Officer,  G.  1.  Bro.  Abr.  Corone.  the  same  to  the  gaol  delivery,  he 
Burn,  J.  Coroner.  Williams,  J.  Co-  shall  forfeit  to  the  king  100 shillings, 
roner.  Cro.  C.  C.  170.  Dick.  Sess.  The  offences  of  neglect  and  misfee* 
68.  Imp.  Off.  Coroner,  3rd  Ed.  431.  haviour  are  also  indictable  at  Corn- 
By  3  Edw.  I.  c.  9.  Coroners  cone e a),  mon  Law,  like  the  other  violations  of 
ins;  felonies,  or  not  doing1  their  duty  magisterial  duty. 
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-wit,  on  the  said,  &c.  at,  &c.  aforesaid,  to  execute  his  said  office 
of  coroner,  of  and  concerning  the  premises,  and  to  take  inquisi- 
tion for  our  said  lord  the  king,  according  to  the  laws  and  custom 
of  this  realm,  concerning  the  death  of  the  said  A.  B.  unlawfully, 
obstinately,  and  contemptuously  did  neglect  and  refuse,  and  that 
the  said  C.  D.  no  inquisition  in  that  behalf  as  yet  hath  taken,  to 
the  great  hindrance  of  justice,  in  contempt,  Sec.  and  against  the 
peace,  See. 

That  on,  &c.  one  A.  D.  late  of,  Sec.  came  to  her  death  in  the  indict- 
same  parish,  in  the  county,  aforesaid,  by  one  mortal  bruise,  re-  me.nt  *- 
ceived  on  the  right  side  of  the  head  of  her  the  said  A.  D.  by  some  coroner  for 
person  or  persons  (to  the  jurors  aforesaid  as  yet  unknown)  where-  ■JJ,|!JU^ 
of  one  W.  G.  late  of  B.  in  the  said  county  of  Hereford,  gentle-  quisition 
man,  being  one  of  the  coroners  of  our  said  lord  the  king,  in  #and  J^J.    e 
for  the  county  aforesaid,  afterwards,  to  wit,  on,  Sec.  aforesaid,  at,  dence.  (</) 
&c.  aforesaid,  had  notice.    And  the  jurors,  Sec.  do  further  pre-  •»  25t>i 
sent,  that  the  said  W.  G.  being  such  coroner  as  aforesaid  t  after- 
wards, to  wit,  on,  Sec.  aforesaid,  at,  Sec.  aforesaid,  did  cause  a  cer- 
tain jury  of  twelve  good  and  lawful  men  of  the  said  county,  duly 
sworn  in  that  behalf  to  enquire  (upon  view  of  the  body  of  the  said 
A.  D.  there  lying  dead)  by  what  means  and  in  what  manner  the 
said  A.  D.  came  to  her  death,  and  that  one  M.  D.  and  one  D.  K. 
good  and  lawful  men,  then  and  there  appeared  before  the  same 
coroner,  and  the  said  jurors  so  sworn  to  enquire,  touching  the 
death  of  the  said  A.  D.  as  aforesaid,  were  then  and 'there  in  due 
form  and  manner  sworn  before  the  said  coroner  and  that  jury,  to 
give  true  evidence  concerning  the  death  of  the  said  A.  D.  and  that, 
the  said  M .  D.  and  D.  K.  then  and  there  upon  their  oath  afore- 
said, did  give  evidence  to  the  said  coroner  and  jury  of  that  in- 
quisition, that  on  the  same  day  and  year  aforesaid,  they  the  said 
M.  D.  and  D.  K.  had  found  the  said  A.  D.  in  a  ditch  in  the  same 
parish  dead,  and  that  it  appeared  to  them  as  if  some  person  or 
persons  had  struck  the  said  A.  D.  a  violent  blow  upon  the  right 
side  of  her  head,  with  a  certain  stone,  there  lying  by  her  side, 
which  had  occasioned  her  death,  nevertheless  the  said  W.  G.  the 
coroner  aforesaid,  not  regarding  the  duty  of  his  said  office,  nor 
the  laws  of  this  realm,  did  return  an  inquisition  under  his  hand 


(</)  See  precedent,  Cro.  C*  C*  fib  Ed*  304.  and  supra  note  c< 


128        FOR  OFFENCES  AGAINST  PUBLIC  JUSTICE* 

• 

and  seal,  unto  the  justices  of  our  said  lord  the  king,  duly  assign- 
ed to  hold  the  assizes  and  general  session  of  Oyer  and  Terminer, 

of  our  said  lord  the  king,  at ,  in,  and  for  the  said  county  of 

H.  on,  &c.  [the  date  of  the  inquisition]  that  the  said  A.  D.  died 
a  natural  death,  to  the  manifest  subversion  of  justice,  to  the  evil 
example,  &c.  and  against  the  peace,  See.  (t) 


t*257]    *  AGAINST  INFERIOR  OFFICERS,  FOR  NEGLIGENCE 

AND  MISCONDUCT. 

Against  a  That  J.  D.  and  B.  B.  esquires,  then  and  yet  being  two  of  the 
stable  for  justices  of  our  said  lord  the  king,  assigned,  Sec.  [a*  ante  182*.]] 
not  issuing  at,  fee.  in  the  south  division  of  the  hundred  of  P.  in  the  said  coun- 
to  the  pet-  ty  °f  "G-  duly  made  their  certain  warrant  in  writing,  under  their 

ty  const*--  hands  and  seals,  as  such  justices  as  aforesaid,  directed  to  the 

Dies  re- 

quiring       chief  constable  of  the  south  division  of  the  hundred  of  P.  in  the 

.*mt^.  said  county,  whereby  *the  said  justices  in  his  majesty's  name 
to  all  vie-  commanded  the  said  constable,  on  sight  thereof,  to  issue  his  pre- 
appear*  *°  ccPts  to  al*  Pcttv  constables  *  and  tything  men  within  the  said 
with  their  chief  constable's  division,  strictly  requiring  them  to  give  notice  to 
order*?*  "*  a^  victua^ers  anc*  retailers  of  ale,  beer,  or  other  liquors,  person- 
have  them  ally  to  appear  before  them,  the  said  two  justices,  and  such  other 
(/)  *  °^  *"*  majesty's  justices  of  the  peace,  of  the  said  county,  as  should 
[*258]  be  assembled  at  the  house  of  T.  P.,  known  by  the  sign  of  the 
[*259]    

(e)  It  is  indictable  as  a  misde-  and  cry  on  notice .  Cro.  Eliz.  654. 
meanour  to  bury  the  body  before  or  an  overseer  for  refusing  to  join  with 
without  sending  for  the  Coroner,  1  his  colleagues  in  making  a  poor's 
Salk.  377.  and  see  3  Leon.  207.  Cro.  rate,  1  Stra.  101.  and  for  not  obey- 
Car.  252.  and  ante  255*,  note  c.  ing  an  order  of  justices,  1 T.  R.  316. 

(f)  See  similar  forms,  4  Wentw*  as  well  as  against  any  other  persons 
347.  and  other  precedents  against  for  disobedience  to  such  order,  2 
constables,  1  T.  R.  316.  2  Burr.  801  Burr.  799.  And  by  11  Geo.  I.  c  4. 
5  East.  372.  5  T  R.  607.  Cro.  C.  s.  6.  "  If  any  mayor,  bailiff,  or  bai- 
C  143  to  145,  151,  154.  Cro.  C.  A.  HflFs,  or  other  chief  officer  or  officers 
63, 481«  4  Wentw.  345,  347.  Stark,  of  any  city,  borough,  or  town  corpo- 
576,  to  584.  2  Ld.  Raym.  1189  The  rate,  shall  voluntarily  absent  himself 
offence*  An  indictment  lies  at  Com-  or  themselves  from,  or  knowingly, 
mon  Law  against  all  subordinate  of  and  designedly  prevent  or  hinder  the 
ficers  for  neglect  and  misconduct  in  election  of  any  other  mayor,  bailing 
the  discbarge  of  their  official  duties,  or  other  chief  officer  in  the  same 
See  the  above  precedents  and  notes,  city,  borough,  or  town  corporate* 
Thus  a  constable  may  be  indicted  for  upon  the  day  or  within  the  time  ap- 
refusing  to  pursue  a  felon  upon  hue  pointed  by  charter  or  ancient  usage 
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King's  Arms,  at,  &c.  on,  &c.  then  next,  by  ten  of  the  o'clock  in 
the  forenoon  of  the  same  day,  and  bring  with  them  respectively, 


for  such  election,  the  person  or  per-  ment  against  a  public  officer  for  a 
sons  so  offending,  being  thereof  law-  breach  of  duty,  it  is  sufficient  to  state 
futiy  convicted,  shall,  for  every  such  generally  that  he  is  such  officer, 
offence  suffer  imprisonment  for  the  without  setting  forth  bis  appointment 
space  of  six  months,  without  bail  or  to  the  office,  5T.R.  607.  and  an  al- 
main  prize,  and  shall  be  for  ever  dis-  legation  that  the  defendant  being 
abled  to  take,  hold,  or  exercise  any  such  officer,  &c.  is  sufficient,  Hawk, 
office  belonging  to  the  same  city,  b.  %  c.  25.  s.  112.  Cro.  J.  610.  2 
borough,  or  corporation*"  But  it  has  Mod.  128.  2  Rol.  Rep.  286.  Moore, 
been  decided,  that  the  voluntary  ab-  606.  2  Lev.  229.  Ray m.  378.  Nor 
8ence  of  the  chief  officer  of  acorpo-  is  it  necessary  in  an  indictment  for 
ration  upon  the  charter  day  of  the  disobedience  of  orders,  to  aver  that 
election  of  his  successor  is  not  indict-  they  were  not  revoked,  for  that  will 
able  under  this  act ;  unless  his  pre-  be  presumed  until  the  contrary  ap- 
sence  as  such  chief  officer  is  requi-  pears,  5T.  R.  607.  Nor  when  a 
site*  in  order  to  form  a  corporate  public  officer  is  charged  with  a 
assembly  with  sufficient  powers  to  breach  of  duty  in  certain  acts  within 
proceed  in  the  election,  5  East,  372.  the  limits  of  his  office,  is  it  neces- 
Where  a  duty  is  thrown  on  a  body  sary  to  state  that  they  were  within 
consisting  of  several  persons,  each  is  his  knowledge,  for  this  will  be  in- 
individually  liable  for  his  own  mis-  ferred  from  the  nature  of  the  trust 
deeds  or  omissions,  5  T»  R.  607*—-  reposed  in  him,  5  T.  R.  607.  And 
An  overseer  of  the  poor  is  also  indie-  though  on  an  indictment  for  not  ac- 
table for  any  wilful  neglect  of  his  cepting  the  office,  the  appointment 
duty;  thus  if  he  relieve  where  there  must  be  produced,  and  parol  evi- 
is  no  necessity,  or  neglect  to  provide  dence  will  not  suffice,  (1  Stra.  101. 
for  the  poor,  he  is  liable  to  be  indie-  1  Sess.  Cas.  141.)  yet  in  indictments 
ted  for  a  misdemeanour,  2  Nolan,  for  misconduct  it  may  suffice  to  prove 
P.  L.  260.  So  if  he  illtreat  the  poor,  that  the  defendant  has  previously 
as  by  keeping  them  in  filthy  and  un-  acted  as  such  officer,  3T.  R.  635. 
wholesome  rooms,  he  is  liable  to  be  n.  a.  4  T.  R.  366.  Leach,  C.  L-  515. 

indicted,  id.  ibid.    A  refusal  toac-    1  New  Rep.  210.     Phil.  Ev.  78 

count  within  four  days  after  the  ap-  Where  a  constable  is  indicted  for 
point  ment  of  their  successors,  and  a  not  following  upon  hue  and  cry,  it 
neglect  to  make  a  rate  to  reimburse  must  be  alleged  that  notice  was 
constables,  is  also  punishable  by  the  given  him,  and  the  place  of  notice 
same  proceedings,  5  Mod.  179.  2  must  be  averred,  Cro.  Eliz.  654,  5. 
Salk.  609.  Where  he  is  indicted  for  An  indictment  against  a  constable, 
a  heinous  offence,  the  court  will  not  "  quia  male  et  negligenter  se  gessit 
in  general  quash  the  indictment,  but  in  exeeutione  officii,"  is  too  general, 
leave  the  defendant  to  take  advan-  and  may  be  quashed  on  that  account, 
tage  of  any  error  by  demurrer  or  mo-  1  Stra- 2.  It  seems  that  an  indict- 
tion  in  arrest  of  judgment.  The  33  ment  against  a  constable  for  not  re- 
Geo.  III.  c.  55.  s.  1.  gives  power  to  turning  the  warrant  of  two  justices 
two  justices  at  pstty  sessions  to  pu-  for  levying  a  forfeiture  on  a  convic- 
nish  constables,  and  peace  and  parish  tion  of  deer-stealing  will  be'  good, 
officers  for  neglect  of  duty.  Indict-  though  the  convictions  are  not  set 
ment.  An  indictment  against  officers  forth  at  length,  and  there  is  no  re- 
for  contempt  in  disobeying  an  order  ference  to  the  record,  though  the 
of  justices  must  state  that  the  order  venire  is  not  awarded  to  all  the 
was  served  on  all  of  them;  and  if  it  places  named  in  the  indictment; 
states  that  it  was  served  on  some  of  and  though  there  is  no  time  or  place 
them  by  name,  and  on  others  whom  mentioned  in  the  warrant  for  ks  re- 
it  does  not  thus  designate  it  will  be  turn,  2  Ld.  Raym.  1189.  though  lord 
bad,  on  demurrer,  as  it  respects  all  Holt  thought  the  last  objection  fatal, 
of  them,  8  East,  52.    In  an  indict-  id.  1194,  5. 

Vol.  II.  R 
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their  then  respective  last  licences,  in  order  then  and  there  re- 
spectively to  renew  the  same,  and  then  and  there  respectively  to 
enter  into  recognizances,  with  two  sufficient  securities,  according 
to  the  statute,  in  such  case  made  and  provided,  and  the  said  chief 
constable  was  by  the  said  warrant  also  required  to  give  notice  to 
the  said  several  petty  constables  and  tything  men,  that  no  licence 
to  keep  an  alehouse  would  be  granted  to  any  person  not  licensed 
the  year  then  preceding,  unless  such  person  should  produce  at 
the  meeting  of  the  said  justices  a  certificate  under  the  hands  of 
the  parson,  vicar  or  curate,  and  the  major  part  of  the  church- 
wardens and  overseers,  or  else  of  three  or  four  reputable  and 
substantial  householders  and  inhabitants  of  the  parish,  or  place, 
where  such  alehouse  was  to  be,  setting  forth,  that  such  person 
was  of  good  fame,  and  of  sober  life  and  conversation,  and  that 
they  the  said  petty  constables  and  tything  men,  should  respec- 
tively give  notice  to  the  said  victuallers,  alehouse  keepers,  and 
retailers  of  ale,  beer,  and  other  liquors,  that  at  the  said  justices* 
general  meeting  for  that  division,  for  renewing  their  licences,  he 
the  said  chief  constable  would  be  then  and  there  ready  to  make 
[*260]  return  to  them  the  *  said  justices  of  his  the  said  chief  constable's 
due  execution  of  the  said  warrant.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  warrant 
was  afterwards,  to  wit,  on,  &c.  at,  fee.  within,  Sec.  delivered  to 
one  W.  R.,  who  then  and  there,  and  from  thence,  until  and  on, 
and  after  the  said  third  day  of,  fee.  next  after  the  said  making  of 
the  said  warrant  there,  was  high  constable  of  the  said  south  divi- 
sion of  the  said  hundred  of  P.  in  the  said  county,  to  be  executed 
in  due  form  of  law ;  yet  that  the  said  W.  R.,  late  of,  &c.  in  the 
said  county  of  O.,  so  being  high  constable  of  the  said  south  divi- 
sion, of  the  said  hundred  of  P.,  in  the  said  county,  not  regarding 
his  said  duty  of  high  constable  as  aforesaid,  did  not  at  any  time 
after  the  said  warrant  was  so  delivered  to  him  as  aforesaid,  to  be 
executed  in  form  aforesaid,  issue  out  his  precepts  to  all  or  any  of 
the  petty  constables,  or  tything  men,  within  the  said  high  con- 
stable's} division,  according  to  the  form  and  effect  of  the  said  war- 
rant, as  he  was  by  the  said  warrant  commanded,  but  therein,  in 
contempt  of  the  said  warrant  he  contemptuously  and  unlawfully 
wholly  failed  and  made  default,  contrary  to  his  duty  of  his  said 
office  of  high  constable  of  the  said  division  of  the  hundred  of  P. 
aforesaid,  against  the  form  and  effect  of  the  said  warrant  of  the 
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said  then  justices,  so  delivered  to  him  as  aforesaid,  to  the  evil 
example,  Sec.  in  contempt,  Sec.  and  against  the  peace,  &c. 

*  That  C.  R.  late  of  the  liberty,  &c.  on,  &c.  and  long  before   [*262] 
being  constable  of  the  liberty  aforesaid,  in  the  county  aforesaid,  ^££Jj£ 
and  then  well  knowing  a  certain  part  of  the  king's  common  and  for  not  pre- 
ancient  highway,  called,  Sec.  used  for  all  the  subjects  of  our  said  *££  (nhabi- 
lord  the  king  and  his  ancestors,  with  their  horses,  coaches,  carts,  tarns  of  a 
and  carriages,  to  go,  return,  pass,  ride,  and  labour  at  their  will,  „ot  ^p^^ 
and  lying  within  the  liberty  aforesaid,  containing  in  length  twenty  inff  a  h»£h- 
yards,  and  in  breadth  eight  yards,  then  and  long  before  to  have  * 

been  very  ruinous,  miry,  deep,  broken,  and  in  great  decay  for 
want  of  due  reparation  and  amendment  of  the  same,  that  the  liege 
subjects  of  our  said  lord  the  king,  by,  through  and  along  the  same 
way,  with  their  horses,  coaches*  carts,  and  carriages  had  not  been 
able,  nor  then  were  able  to  go,  return,  pass,  ride  and  labour,  with- 
out great  danger  of  their  lives  and  loss  of  their  goods ;  neverthe- 
less, the  said  C.  R.  afterwards,  to  wit,  on  the  said,  kg.  at,  &c. 
aforesaid,  at  the  assises  and  general  session  of  Oyer  and  Termi- 
ner, then  and  there  hole! en  for  the  county  aforesaid,  before  cer- 
tain justices  of  our  said  lord  the  king,  duly  assigned  to  hold  the 
same,  unlawfully  and  contemptuously,  did  neglect  to  make  and 
return  a  presentment  against  the  inhabitants  of  the  liberty  afore- 
said,  in  the  county  aforesaid,  for  not  repairing  and  amending  the 
6aid  king's  common  and  ancient  highway,  as  he  the  said  C.  R. 
ought  to  have  done,  and  of  right  did  belong  *  to  him  to  do,  to  [#2631 
the  great  hindrance  of  justice,  to  the  evil  example,  &c.  and 
against  the  peace,  Sec.  , 

That  heretofore,  to  wit,  on,  &c.  H.  A.  esquire,  then  and  still  Against  a 
being  one  of  the  justices  assigned,  &c.  [a*  ante  182*.]  did  make  fo"*1*  i*c- 
a  certain  warrant  in  writing,  under  his  hand  apd  seal,  bearing  ting  to  exe- 
date,  on,  &c.  directed  to  the  constables  of  the  township  of  C.  in  rice's*  warl 
the  county  of  C,  thereby  in  his  majesty's  name  charging  and  rant  f°r  the 
commanding  the  said  constables,  that,  &c.  [here  set  forth  the  8{on  0f  two 
warrant]  which  said  warrant,  afterwards,  to  wit,  on,  &c.  at,  &c.  persons, 

I  N  a 

aforesaid,  was  duly  indorsed  for  execution,  by  and  in  the  name  of 
G.  H.  esquire,  then  being  mayor,  and  one  of  his  majesty's  jus- 
tices of  the  peace,  in  and  for  the  borough  of  C.  in  the  said  county 


(g)  Cro.  C.  C.  7th  Ed.  28a  ante        (h).  See  ante  257%  8\  note  (/). 
257',  8-.  Bote  (/> 
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of  C,  and  which  said  warrant  so  indorsed,  afterwards,  to  wit,  on, 
&c.  last  aforesaid,  in  the  county  aforesaid,  was  delivered,  to  J.  C» 
late  of,  Sec.  then  and  still  being  one  of  the  constables  of  the  said 
township  of  C.  in  the  county  aforesaid,  in  due  form  of  law  to  be 
executed,  and  the  said  J.  C.  was  then  and  there  required  to  exe- 
cute the  same,  by  bringing  the  bodies  of  the  said  T.  J*  W.  and 
T.  B.  before  the  said  H.  A.  at  the  time  and  place,  and  for  the  pur- 
pose in  the  said  warrant  mentioned.  And  the  jurors,  &c.  do  fur- 
ther present,  that  although  the  said  J.  C.  could  and  might  and 
ought  to  have  executed  the  said  warrant  accordingly ;  yet  the  said 
J.  C.  so  being  constable  of  the  said  township  of  C.  in  the  county 
of  ,  aforesaid,  not  regarding  the  duty  of  his  said  office,  did 
not,  nor  would  execute  the  said  warrant  as  aforesaid,  or  other- 
wise, howsoever,  but  unlawfully,  wilfully,  obstinately,  and  con* 
temptuously,  neglected  and  refused  so  to  do,  and  therein  failed 
and  made  default,  to  the  great  hindrance  of  public  justice,  in  con- 
tempt, &c.  to  the  evil,  &c.  and  against  the  peace,  Sec. 
Against  That  the  borough  of  Ivelchester,  in  the  county  of  Somerset,  is 
oflveT-  an  anc*ent  borough,  and  that  by  certain  letters  patent,  under  the 
Chester  for  great  seal  of  England,  bearing  date  at  Westminster,  the  1 1th  day 
absenting  °^  December,  in  the  third  and  fourth  years  of  the  reign  of  our 

himself  on  late  sovereign  lord  and  lady,  Philip  and  Mary,  the  said  king  and 

the  elec- 

tion  of  a     queen,  did,  for  themselves,  &c.   [here  set  forth  the  letters  fia- 

bailiff.  (i )  tenti  or  chartery  see  5  East  373.]  And  the  jurors,  &c.  do  further 
present,  that  J.  Crlate  of,  &c.  on,  &c.  was,  and  from  thence  con- 
tinually, until  and  upon  the  Monday  next  before  the  feast  of  St. 
Michael  the  archangel,  in  the  forty-third  year  aforesaid,  and  af- 
terwards was  bailiff  and  chief  officer  of  the  borough  aforesaid,  and 
[*264]  that  the  greater  part  of  the  then  capital  burgesses,  *  and  counsel- 
lors of  the  borough  aforesaid,  on  Monday  next  before  the  feast 
of  Saint  Michael  the  archangel,  aforesaid,  in  the  forty-third  year, 
aforesaid,  assembled  and  met  together  at  the  Guildhall,  of  and 
within  the  borough  aforesaid,  the  same  being  the  usual  and  pro- 
per place  for  that  purpose,  in  order  to  chuse  and  nominate  one  of 
themselves  to  be  bailiff  of  the  borough  aforesaid,  for  one  whole 
year  then  next  ensuing,  and  it  was  then  and  there  the  duty  of  the 
said  J.  C.  as  such  bailiff  and  chief  officer  as  aforesaid,  to  attend 


(i)  On  11  Geo.  I.  c.  4.  s.  6.  5  East,    indictment  was  settled  by  an  emin- 
3?2ante  257%  8*.  note  (/).    This    ent  pleader  at  the  bar. 
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and  be  present  at  such  election,  nevertheless  the  said  J.  C.  not 
regarding  his  duty  in  that  behalf,  nor  the  statute  in  that  case 
made  and  provided,  upon  the  said,  Sec.  the  same  so  being  the 
day  appointed  by  the  said  charter  for  such  election  as  aforesaid, 
unlawfully,  wilfully,  and  voluntarily  did  absent  himself  from  the 
said  assembly  or  meeting,  so  holden  for  the  purpose  of  such  elec- 
tion as  aforesaid,  of  a  bailiff  of  the  borough  aforesaid,  and  from 
such  or  any  other  election  of  the  said  officer,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  in  contempt,  &c 
to  the  evil  example,  fee.  and  against  the  peace,  &c.(l) 


•  AGAINST  MINISTERIAL  OFFICERS  FOR  NOT       [*266] 

ACCEPTING  OFFICE,  &c. 

* 

That  our  said  sovereign  lord  the  king  and  his  predecessors  from  Against  a 

time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  ^head* 

and  held  and  have  been  accustomed  to  have  and  hold  a  court  of  borough 

view  of  frank  pledge,  once  in  every  year,  before  the  sheriff  of  the  ^ng  u™ 

county  of  M.  for  the  time  being,  in  the  torn  of  the  sheriff  of  M.  him  the 

office  he 
when  made  through  the  hundred  of  O.  in  the  county  of  M.,  *  within  beingelec- 

the  month  after  Easter  in  every  year,  and  at  the  same  court,  when  ted  thereto 

holden  there  now  is  and  from  time  whereof,  Sec.  hath  been  «  a  cer-  tm  tn- 

tain  ancient  and  laudable  custom  there  used  and  approved  of,  to  der  a cus- 

wit,  that  certain  inhabitants  and  residents  within  the  said  hundred,  f#267" 

were  then  and  there  sworn  to  charge  and  inquire  of  and  present  [*268= 


(1)  [This  indictment  contains  three  which  the  party  is  liable  to  exercise, 

counts  in  the  original  work,  vol.  2-  4  T.  R.  778.    The  defendant  may, 

p.  264.]  however,in  many  cases,  show  ground 

(i)    See    similar   precedents,    4  of  exemption  by  which  his  liability 

Went.  332,  351.  and  other  prece-  is  overthrown.     Thus  it  has  been 

dents,  4  T.   R.  778.    Dougl.  531.  holden,  that  a  college  barber,  though 

Cowp.  13.    Cro.  C.  C.  145  to  154.  he  does  not  reside  within  the  uni- 

Burn,  J.  Constable.     Stark.  592  to  veraity,  but  keeps  a  shop  within  the 

600.      The  offence.     An  indictment  city  of  Oxford  is  privileged  from 

lies  against  a  person  elected  totho  serving  the  office  of  const  able,  Doug!. 

office  of  high  or  petty  constable  for  538.  So  an  officer  of  the  customs  is 

refusing-    to   execute  its  duties,  2  exempted  from  acting  as  overseer  of 

Stra.  920.  So  also  against  overseers  the  poor,  though  he  has  not  obtained 

for  not  taking  upon  themselves  that  his  writ  of  privilege  at  the  time  of 

office,  1  Stra.  101.  and  on  the  same  trial,  for  it  is  enough  to  justify  him 

principle)  all  other  ministerial  offices  if  he  be  in  a  condition  to  demand  it, 
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those  things  that  belonged  to  them  in  that  court  to  present  which 
said  jurors  so  sworn  and  charged  do  also  at  that  court  choose  and 
present,  and  during  all  the  time  aforesaid  have  chosen  and  pre- 
sented, and  have  been  used  and  accustomed  and  of  right  ought  to 


8  T.  R.  375.  But  one  who  is  a  town,  parish,  division,  or  wapen- 
resident  within  a  private  leet  which  take*"  The  necessity  for  subscrib- 
is  within  the  hundred,  is  not,  there-  ing  any  part  of  the  articles  of  the 
fore,  exempted  from  serving  the  of-  Church  of  England  mentioned  in 
fice  of  constable  of  the  hundred,  and  this  clause  has  been  recently  done 
a  custom  to  elect  persons  thus  situ-  away,  by  52  Geo*  III.  c.  155.  g.  9. 
aied  to  that  office  is  valid,  Cowp.  13.  It  should  seem  also,  that  the  exer- 
And  it  is  laid  down,  that  the  inspec-  cise  of  any  office  which  is  entirely 
tor  of  lottery  offices  appointed  by  incompatible  with  that  to  which  the 
commissioners  is  not  exempted  from  party  is  elected,  will  of  itself  excuse 
becoming  constable,  because  that  is  him  without  any  express  provision 
an  office  which  may  be  discharged  for  that  purpose,  8  T.  R.  378.  1  Esp. 
by  deputy,  1  Esp.  Rep.  359— There  Rep.  360.  1  Lev.  265.  The  33 
is  one  general  ground  of  excuse  from  Geo.  III.  c.  55.  s.  1.  gives  power  to 
executing  any  parish  or  ward  offices,  two  justices  at  petty  sessions  to 
by  the  certificate  of  a  judge  or  Ty-  punish  constables,  and  peace  and 
burn  ticket,  to  be  given  to  any  per-  parish  officers  in  a  summary  manner 
son  who  apprehends  and  prosecutes  for  neglect  of  duty.  The  indictment, 
to  conviction  any  offenders  against  It  is  essential  to  show  that  the  de- 
the  statutes,  10  and  11  \V.  III.  c.  23.  fend  ant  was  bound  to  undertake  the 
and  5  Anne,  c.  31.  which  operates  office,  by  setting"  forth  how  he  was 
as  such  an  indemnity  in  the  parish  elected  j  and  therefore,  an  indict- 
where  the  felony  was  committed  ;  ment  stating  that  the  defendant  be- 
and  before  it  has  been  used  for  this  ing  qualified  to  act  as  constable  was 
purpose,  it  may  be  once  transferred  debito  modo  electus,  and  that  he  had 
by  sale  or  otherwise,  and  will  pro-  notice  thereof,  but  did  not  take  the 
tect  the  assignee  in  the  same  way  oath  required  on  executing  the  of- 
as  if  lie  were  the  original  possessor,  fice,  was  held  to  be  invalid,  5  Mod. 
4Bla.  Com.  295.  n.  2.  Christian's  96.  Comb.  328.  4T.  R.  778.  1 
Edition,  see  ante  1  vol.  Index  tit.  Ty-  Ventr.  305.  2  Stra,  1268.  The  cus- 
burn  Ticket.  Another  exemption  torn,  if  the  election  be  founded  on  a 
has  been  made  in  favour  of  proles-  custom,  should  be  truly  laid  in  the 
tant  dissenting  teachers  duly  regis-  indictment,  and  proved  as  it  is  sta- 
tered  according  to  the  provisions  of  ted,  Dougl.  531. — If  in  an  indict- 
the  act  of  toleration.  By  that  statute  ment  against  an  overseer  for  not 
(1  W.  and  M*  c.  18.  s.  11.)  it  is  en-  taking  upon  himself  that  office,  it 
acted, 4<  that  every  teacher  or  preach-  be  stated  that  the  defendant  was 
er  in  holy  orders  or  pretended  holy  nominated  and  appointed  overseer 
orders  of  a  congregation,  that  should  for  one  jear  then  next  ensuing,  the 
take  the  oaths  therein  required,  and  allegation  will  suffice,  for  the  court 
make  and  subscribe  the  declaration  will  presume  the  overseer's  year  to 
therein  mentioned,  and  also  sub-  be  intended,  4  T*  R.  778.  1  Stra* 
scribe  6uch  of  the  articles  of  the  101.  An  indictment  against  a  head- 
Church  of  England  as  are  required  borough  for  not  taking  the  oath  on 
by  that  act  in  manner  therein  speci-  admission  to  his  office  must  slate, 
tied,  shall  be  thenceforth  exempt  that  he  was  summoned  before  a  jus- 
from  serving  upon  any  jury,  or  from  tice  of  the  peace  so  to  do,  or  it  will 
being  chosen  or  appointed  to  bear  be  quashed,  Alleyn,  78.  The  pro* 
the  office  of  church-warden  or  over-  secutor  must  produce  and  prove  the 
seer  of  the  poor  or  any  other  paro*  appointment  to  the  office,  and  parol 
chial  or  ward  office,  or  any  other  of-  evidence  is  noi  admissible,  1  .Stra* 
lice  in  any  hundred  of  any  shire,  city,  101.  ante  259  .  note  (/•) 
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choose  and  present  two  proper  persons  of  the  inhabitants  and  re- 
sidents of  the  parish  of  Saint  George  the  Martyr,  within  the  hun- 
dred aforesaid,  in  the  county  aforesaid,  to  be  headborough  within 
and  for  the  said  parish  for  the  year  then  ensuing,  and  until  other 
inhabitants  and  residents  of  the  said  parish  have  been  and  are 
chosen  and  sworn  into  the  said  office  for  the  preserving  of  the 
peace  of  our  said  lord  the  king,  and  for  the  apprehending  of 
rogues,  vagabonds  and  other  suspicious  persons  within  the  said 
parish^  and  for  the  doing  of  all  other  matters  relating  to  the  said 
office  of  headborough,  and  that  from  time  immemorial  aforesaid, 
there  was  and  yet  is  an  ancient  custom  used  and  approved  at  the 
said  court,  that  the  said  persons  so  chosen  and  presented  should 
have  notice'  given  to  them  of  such  their  said  election  and  be  sum- 
moned to  appear  in  the  said  court  upon  such  notice  and  summons, 
and  then  and  there  take  their  corporal  oath  for  the  due  execution 
of  their  said  office,  and  to  execute  the  same.  And  the  jurors 
aforesaid,  now  here  sworn,  Sec.  further  present  that  at  a  court  of 
view  of  frank  pledge  of  our  said  lord  the  king,  holden  before  S. 
F.  esquire,  and  J.  S.  esquire,  then  and  yet  sheriffs  of  the  county 
aforesaid,  in  the  torn  of  the  said  sheriffs,  through  the  hundred  of 
O.  aforesaid,  in  the  county  aforesaid,  within  the  month  after 
Easter  in  the  year  of  our  Lord  1755,  to  wit,  on,  &c.  to  wit,  at  &c. 
within  the  hundred  of  O.  aforesaid,  in  the  county  aforesaid,  W.  G«, 
W.  B.,  \Jiere  follow  the  names  of  thirty  jurors]  good  and  lawful 
men  inhabiting  and  residing  within  the  hundred  aforesaid,  were 
then  and  there  sworn  and  charged  according  *  to  the  custom  of  the  [#269] 
said  court  to  inquire  of  and  present  those  things  that  belonged  to 
them,  in  that  court  to  present ;  and  the  same  jurors  at  the  said 
court  so  sworn  and  charged  according  to  the  custom  of  the  said 
court,  did  choose  and  present  M.D.of  the  parish  of  Saint  George 
the  Martyr  aforesaid,  in  the  county  aforesaid,  yeoman,  then  being 
one  of  the  inhabitants  and  resiants  within  the  same  last-mention- 
ed parish  to  be  one  of  the  headboroughs  within  and  for  the  said 
last-mentioned  parish,  and  to  execute  that  office  for  the  year  then 
ensuing,  and  until  another  inhabitant  and  resiant  of  the  said  pa* 
rish  last-mentioned,  should  be  chosen  and  sworn  into  that  office  in 
the  place  and  stead  of  the  said  M.  D.  for  the  preserving  of  the 
peace  of  our  said  lord  the  king,  and  for  the  apprehending  of 
rogues,  vagabonds  and  other  suspicious  persons  within  the  same 
parish,  and  for  doing  and  performing  of  all  matters  relating  to  the 
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said  office  of  headborough,  (he  the  said  M.  D.  then  and  there 
long  before  and  ever  since  being  an  inhabitant  and  resiant  within 
the  same  parish,  and  a  fit  and  proper  person  to  execute  the  said 
office  as  aforesaid,)  and  that  he  the  said  M.  D.  after  his  being  so 
chosen  into  the  said  office,  to  wit,  on  the  same,  Sic.  aforesaid,  at 
Sec.  aforesaid,  had  notice  thereof,  and  by  a  certain  summons  in 
writing  was  required  personally  to  be  and  appear  in  the  said  court 
on  the  said,  &c.  aforesaid,  and  then  and  there  take  his  corporal 
oath  for  the  due  execution  of  the  said  office,  and  to  execute  the 
same ;  which  summons  afterwards,  to  wit,  on  the  same,  &c.  at,  &c. 
aforesaid,  was  delivered  to,  and  left  with,  the  said  M.  D. ;  never- 
N  theless,  the  said  M.  D.  not  regarding  his  duty  in  this  behalf,  but 

intending  and  endeavouring  the  due  execution  of  the  said  office 
totally  to  neglect  and  omit,  after  his  being  so  chosen  into  the  said 
office,  and  after  such  notice  and  summons  as  aforesaid,  to  wit,  on 
the  said,  Sec.  aforesaid,  did  obstinately  refuse  to  appear  in  the  said 
court,  and  to  take  upon  himself  the  said  office,  and  to  take  the 
oath  for  the  execution  thereof,  and  he  the  said  M.  D.  voluntarily, 
unlawfully,  obstinately  and  contemptuously  hath  hitherto  refused 
and  still  doth  refuse  to  be  sworn  into  and  execute  the  same  office, 
to  wit,  at,  See.  aforesaid,  to  the  great  hindrance  and  delay  of  jus- 
"         tice,  to  the  evil  example,  &c.  and  against  the  peace,  &c.(l) 

£ *27l]         That  A.  O.  late  of,  Sec.  in  the  township  of in  the  said 

Indict-       county,  yeoman,  on,  Sec.  and  long  before,  and  always  after,  until 
not  taking  the  day  of  the  preferring  of  this  indictment,  was  and  is  an  inha- 

the  office   bitant  and  residing:  within  the  township  of  — —  aforesaid,  in  the 

of  consta-  .      &  r 

bleJ^l)  county  aforesaid,  and  an  able  person  to  serve  the  office  of  consta- 
ble for  the  said  township ;  and  he  the  said  A.  O.,  on  the  said,  Sec. 
in  the  township  aforesaid,  at  the  court  leet  of  A.  L.  lord  of  the 

manor  of aforesaid,  holden  before  A.  S.  gentleman,  steward 

of  the  said  court,  was  elected  and  chosen,  according  to  the  an- 
cient custom  of  choosing  constables  for  the  said  township,  for  one 
year  from  thence  next  following,  to  do  and  execute  all  and  singu- 
lar those  things  which  belong  to  the  office  of  constable,  (or  other- 
wise as  the  custom  shall  be  (or  choosing  constables  :)  and  that  the 
said  A.  O.  afterwards,  to  wit,  on,  Sec.  aforesaid,  at  the  township 

of aforesaid,  had  due  notice  given  to  him  by  A.  B.  bailiff  of 

■  -  — ■ — ■ 

(1)  [This  indictment  contains  five  (I)  See  precedent,  Burn,  J.  Con- 
counts,  in  the  original  work,  vol.  %  stable,  and  see  ante  266f.  note  (k.) 
p.  269.]  * 
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the  aforesaid  manor,  of  his  being  so  elected  and  chosen  constable 
as  aforesaid}  and  then  and  there  was  by  him  the  said  A.  B.  rcquir- 
ed  to  appear  before  J.  P.  esquire,  then  and  yet  one  of  his  majesty's 
justices  assigned,  *  &c  [as  ante  182*.]  on  the  said,  &c.  to  take  [*272] 
his  oath  for  the  due  execution  of  the  said  office  of  constable  for 
•  the  same  township,  according  to  the  duty  of  that  office ;  never- 

theless the  said  A.  O.,  his  duty  in  that  behalf  not  regarding,  but 
contriving  and  intending  wholly  to  neglect  to  serve  the  said  office 
of  constable,  after  he  the  said  A.  O.  was  so  elected  and  chosen 
into  the  said  office  as  aforesaid,  to  wit,  on  the  said,  &c.  and  con* 
tinually  afterwards  until  the  day  of  taking  this  inquisition,  at,  See. 
aforesaid,  unlawfully  and  contemptuously  did  refuse,  and  still  doth 
-  refuse,  to  take  his  said  oath  for  the  due  executing  the  said  office 
of  constable,  and  in  any  wise  to  execute  the  same  office,  contrary, 
&c.  (as  in  the  last  precedent.) 

*  That  A.  B.  late  of,  &x.  yeoman,  on*  &c.  and  long  before,  was  Indict- 
an  inhabitant  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  2fo-™fto 
that  the  said  A.  B.  then  and  there  was  duly  summoned  and  re-  watch 
quired  to  watch  in  the  night  of  the  same  day  with  C.  D.  then  be-  ^g^e 
ing  one  of  the  constables  of  the  same  parish,  in  the  county  afore-  when  duly 
said,  nevertheless  the  said  A.  B.  wholly  neglecting  his  duty  in  e<j.(m)  * 
that  behalf,  then,  to  wit,  in  the  night  of  the  same  day,  or  in  any  [*278] 
part  of  the  same  night,  did  not  watch  with  the  said  constable,  in 
the  parish  aforesaid,  in  the  county  aforesaid,  but  to  do  his  duty  in 
that  behalf  then  and  there  totally  did  neglect,  and  wilfully,  obsti-  a 
nateiy,  and  contemptuously  then  and  there  did  make  default,  in 
contempt  of  our  said  lord  the  king,  and  his  laws,  and  against  the 
peace,  &c. 


(ni)  See  other  precedent*,  Burn,  J*  town,  and  shall  watch  the  town  con- 
Watch  Cro.  C.  C.  143.  7tb  Ed.  289.  tinually  all  night  from  the  sun- set  ting- 
As  to  the  duty,  &c.  of  watching  in  to  the  sun-rising."  Under  this  act, 
general,  see  Dalt*  J.  c-  104.  Hawk*  every  inhabitant  is  bound  to  keep 
b.  2.  o  13.  s.  2.  3, 4,  5,  6.— Burn,  J*  watch  in  his  turn  or  find  a  sufficient 
Watch*— By  Stat*  Winchester,  c.  4.  deputy,  and  in  cast  he  be  duly  re* 
it  is  enacted,  "that  from  thence-  quired  so  to  do  and  refuse,  he  is 
forth  all  towns  be  kept  at  it  had  been  liable  to  be  indicted  for  his  nonfea- 
used  in  tiroes  past,  that  is,  to  wit,  sance,  Hawk.  b.  2*  c.  13*  s.  4*  But 
from  the  day  of  Ascension  to  the  day  a  stranger  who  is  not  an  inhabitant 
of  Saint  Michael  in  every  city  six  of  the  place,  cannot  be  compelled 
men  shall  keep  at  every  gate,  in  by  virtue  of  the  statute  of  Winches- 
every  borough  twelve  men,  in  every  ter  to  keep  watch  within  it^  Cro* 
town  six  or  four,  according  to  the  Eliz.  204. 
fjomber  of  the  inhabitants  of  the 
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For  refti-  That  J.  H.  late  of  the  parish  of  C.  in  the  county  aforesaid; 
ecutc°the "  sergcnaakcr)  on,  fcc.  and  long  before  Was  and  still  is  a  substantial 
office  of  housekeeper  and  residing  within,  &c.  aforesaid,  and  a  proper  and 
n\  *  *  Able  person  to  serve  the  office  of  an  overseer  of  the  poor  of 
*279]  the  said  parish :  and  that  the  said  J.  H.  on  the  said,  fee.  by  war- 
rant under  the  hands  and  seals  of  J.  C.  clerk,  and  J.  P.  clerk,  two 
of  the  justices  of  our  said  lord  the  king,  assigned  to  keep  the 
peace  of  our  said  lord  the  king,  in  and  for  the  county  of  Devon, 
(one  of  them,  to  wit,  the  said  J.  C.  then  being  of  the  quorum) 
Was  lawrVilly  nominated  and  appointed  one  of  the  overseers  of  the 
poor  of  the  said  parish  for  one  year,  then  next  ensuing,  (o)  or  un- 
til another  overseer  should  be  appointed  in  his  stead,  whereof  the 
said  J.  H.  afterwards,  to  wit,  on,  8cc.  at,  kc.  aforesaid,  had  doe 
notice.  Nevertheless  the  said  J.  H.  his  duty  in  that  behalf,  not 
regarding,  but  contriving  and  intending  as  much  as  in  him  lay  to 
render  the  said  warrant  of  appointment  of  no  effect  on  the  said, 
&c.  and  continually  afterwards,  until  the  day  of  the  taking  of  this 
inquisition,  at,  8c c.  aforesaid,  unlawfully,  wilfully,  obstinately,  and 
contemptuously  did  neglect  and  refuse,  and  still  doth  neglect  and 
refuse  to  take  upon  himself  and  execute  the  said  office  of  over* 
seer  of  the  poor  of  the  said  parish  of  C.  contrary  to  his  duty  in  that 
behalf,  to  the  great  damage  of  the  said  parish  and  parishioners, 
in  manifest  contempt,  &c.  to  the  evil  example,  8tc.  and  against 
the  peace,  Sec. 
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Against  an  That  S.  F.  of,  (kc.  before  the  making  of  the  order  of  justices 
for  notT  hcreinaftcT  mentioned,  to  wit,  on,  fcc.  at,  &c.  aforesaid,  was  de- 
payings  livered  of  a  female  bastard  child,  which  said  bastard  child,  at  the 
^™£  time  of  the  making  of  the  order,  and  also  at  the  time  of  the  con- 
the  sup.     tempt  and  disobedience  hereinafter  mentioned,  was  and  yet  is 

pauper  *  Uvin&>  t0  w^  at  the  *°wn*h*P  of  C.  aforesaid.  And  the  jurors, 
and  iilegi-     . 

timate  '  '    '  ' '  ' "    '       '  "" 

child  ac- 
cording to  „  00  See  form,  4  Wentw.  338.    3        (o)    This  will  be  intended  the 
order  of     Starkie,  592.  ante  266*.  note  k.  see    usual  overseer's  year,  4  T.  R.  77a 
justices.     *noth«p  form,  where  defendant  ap.       (p)  See  other  preceienu — 2  B«n». 
(P)  pointed    overseer  for  a   ward,   4    800.    1 T.  R.  316.    Cro.  C.  C.  327  • 

Wentw.  349.  to  331,    4  Wentw-  227  to  330,  345- 
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&c  do  further  present,  That  the  said  S.  F.  having  such  bastard 
child  as  aforesaid,  she  the  said  S.  F.  on,  fee.  aforesaid,  at,  fee. 
aforesaid,  became,  and  was  very  poor  and  impotent,  and  not  able 
*  to  provide  for  herself  and  her  said  bastard  child ;  and  the  said  [*280] 
S.  F.  so  being  very  poor  and  impotent,  and  not  able  to  provide  for 
Jterself  and  her  said  bastard  child  as  aforesaid,  she  the  said  S.  J?, 
afterwards,  to  wit,  on,  fee*  aforesaid,  at,  fee.  aforesaid,  applied  to 
the  then  overseers  of  the  poor,  of  and  for  the  township.of  Q. 
aforesaid,  for  relief  in  the  premises,  and  that  the  then  overseers 
of  the  said  poor,  and  each  and  every  of  them,  then  and  afterwards 
did  wholly  neglect  and  refuse  to  relieve  the  said  S.  F»  so  being 
v*ry  poor  and  impotent  as  aforesaid,  to  wit,  at,  fee.  aforesaid.  And      • 
the  jurors,  fee.  do  further  present,  That  the  said  S.  F.  so  being 
v4s}  poor  and  impotent,  and  unable  to  provide  for  herself  and  her 
•aid  bastard  child,  after  such  neglect  and  refusal  as  aforesaid,  to 
wit,  on,  fee.  aforesaid,  at,  fee.  aforesaid,  appeared  before  H.  W. 
clerk,  and  W.  W.  esquire,  then  being  two  of  the  justices  of  our 
said  lord  the  king,  assigned,  fee.  [aa  ante,  182*.]  and  then  and 
there,  before  the  said  H.  W.  and  W.  W.  being  such  justices  aa 
aforesaid,  took  her  corporal  oath  upon  the  holy  gospel  of  God* 
and  did  depose,  that  she  the  said  S.  F.  was  very  poor  and  impo* 
tent,  and  unable  to  maintain  herself  and  her  said  child ;  and  that 
she  the  said  S.  F.  had  then  lately  applied  for  relief  to  the  theft 
overseers  of  the  poor  of  the  said  township,  and  was  by  them  the 
said  overseers  refused  to  be  relieved  on  that  occasion.    And  the 
jurors,  fee.  upon  their  oath,  aforesaid,  do  further  present,  That  the 
•aid  H.  W.  and  W.  W.  being  such  justices  as  aforesaid,  did 
thereupon,  afterwards,  to  wit,  on,  fee.  aforesaid,  at,  fee.  aforesaid. 


mmm—mm^mmmmmmmmm^t 


Stark-  679.    Cald-  7%    8  East,  41.  with  the  terms  of  the  order,  1 T.  R. 

The   offence.-— Disobedience   of  an  316*    It  roust  be  stated  and  shown, 

order  of  justices,    commissioners,  that  the  order  was  served  on  all  the 

fee*  Is  an  offence  indictable  at  Com-  defendants,  and  the  want  of  this  sir 

mon  law,  though  a  specific  penalty  legation  cannot  be  supplied  by  sta- 

is  provided  by  statute  for  the  ne-  ting  that  they  were  all  requested  to 

fleet  of  that  duty  which  the  order  perform  the  duties  required  by  tea 

is  intended  to  enforce,  2  Burr-  799.  order,  but  the  indictment  will  be 

4  T.  R.  905.    8  East,  41.    The  33  bad  on  demurrer,  8  East  52,  3*  The 

Geo*  III*  c.  55.  s*  1.  gives  power  to  indictment  must  state  <hat  the  order 

two  justices  at  petty  sessions  to  pun-  was  positively  made,  and  not  set  it 

ish  constables,  and  peace  and  parish  forth  by  way  of  recital,  2  Ld.  Rayra* 

officers  in  a  summary  manner  for  1363.  though  *n  indictment  for  not 

disobedience  of  orders   and  other  obeying1  a  warrant  need  not  set  forth 

misconduct.      The    indictment— -It  the  conviction  at  length  on  which  it 

seems  to  be  safest  to  state  that  the  was  founded,  id*  1196* 
defendant  was  requested  to  comply 
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duly  summon  the  said  overseecs  to  appear  before  them,  the  said 
JH.  W  and  W.  W.  being  such  justices  as  aforesaid,  and  show 
cause  why  relief  should  not  be  given  to  the  said  S.  F.  in  the  pre- 
mises, and  that  the  said  then  overseers  having  been  so  summoned 
as  aforesaid,  did  before  the  said  H.  W.  and  W.  W.  being  such 
justices  as  aforesaid,  refuse  to  relieve  the  said  S.  F.  on  that  oc- 
casion, and  did  not  show  to  the  said  justices  any  sufficient  cause 
why  'relief  should  not  be  granted  to  the  said  S.  F.,  and  that  the 
said  H.  W.  and  W.  W.  being  such  justices  as  aforesaid*  did  there- 
upon, afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  make 
their  certain  order  in  writing,  signed  with  the  proper  hands,  and 
[*281]  sealed  *  with  the  respective  seals  of  them  the  said  H.  W.  and 
W.  W.  so  being  such  justices  as  aforesaid,  whereby,  after  reciting', 
&c.  [here  set  out  the  order  x*erbatim.]  And  the  jurors,  &c.  doWr- 
thcr  present,  that  one  J.  F.  late  of,  Sec.  on,  fcc.  and  long  before 
and  afterwards,  was  one  of  the  overseers  of  the  poor,  of  and  for 
the  township  of  C.  aforesaid,  having  duly  accepted  the  said  office, 
to  wit,  at  the  township  of  C.  aforesaid,  and  that  it  was  then  and 
there  the  proper  office  and  duty  of  the  said  J.  F.  as  such  over- 
seer as  aforesaid,  well  and  faithfully  to  execute  and  obey  the  said 
order  of  the  said  H.  W.  and  W.  W.  so  made  as  aforesaid,  accord- 
ing to  the  exigency  thereof.  And  the  jurors,  Sec.  do  further  pre- 
sent, that  the  said  order  of  the  said  H.  W.  and  W.  W.  so  made 
as  aforesaid,  afterwards,  to  wit,  on,  fee.  aforesaid,  at,  fee.  afore- 
said, wis  duly  shown  and  delivered  to  the  said  J.  F.  so  being  such 
overseer  as  aforesaid,  to  be  by  him  well  and  faithfully  executed 
and  obeyed  in  all  things,  according  to  the  exigency  thereof,  and 
according  to  the  said  office  and  duty  of  the  said  J.  F.  as  such 
overseer  as  aforesaid,  t  And  the  jurors,  &c  do  further  present, 
That  the  said  J.  F.  so  being  such  overseer  as  aforesaid,  and  so 
having  seen  and  received  the  said  order  as  aforesaid,  afterwards, 
to  wit,  on  the  said,  &c.  and  continually  from  thenceforth,  for  and 
during  all  such  time  as  the  said  J  F.  continued  in  his  said  office 
of  overseer  of  the  poor  of  the  town  of  C.  aforesaid,  unlawfully, 
wilfully,  obstinately,  and  contemptuously  did  neglect  and  refuse, 
and  hath  hhberto  wholly  neglected  and  refused  to  pay  unto  her' 
the  said  S.  F.  th«  sum  of  one  shilling  and  sixpence  weekly,  and 
every  week,  for  ana  towards  the  support  and  maintenance  of  her 
the  said  S.  F.  and  her  *ud  bastard  child,  as  by  the  said  order  he 
the  said  J.  F.  as  such  overseer  as  aforesaid,  was  required  to  doj 
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and  the  same  and  every  part  thereof  is  still  wholly  doe  and  unpaid 
to  the  said  S.  F.  although  she  the  said  S*  F.  whilst  the  said  J.  F« 
remained  and  continued  as  such  overseer  as  aforesaid,  to  wit,  on, 
&c.  aforesaid,  and  oh  divers  other  days  and  times,  as  well  before 
as  after,  &c.  at,  &c.  aforesaid,  requested  him  the  said  J.  F.  to  pay 
her  the  same,  (?)  and  although  he  the  said  J.  F.  hath  not,  at  any 
time  whatsoever,  hitherto  been  otherwise  ordered,  according  to 
law,  to  forbear  the  said  allowance,  contrary  to  the  said  office  and 
duty  of  him  the  said  J.  F.  in  that  behalf,  to  the  manifest  hindrance 
and  subversion  of  justice,  to  the  great  damage  and  impoverish- 
ment of  the  said  S.  F.  and  her  said  child,  in  contempt,  fee.  to  the 
evil  and  and'  pernicious  example,  fee.  and  against  the  peace,  fee. 

That  I.  T.  of  the  township  of  A.  in  the  parish  of  M.  in  the  Indict- 
*  county  of  L.  single  woman,  before  the  making  of  the  order  of  against 
justices,  hereafter  mentioned,  to  wit,  on,  &c.  at  the  said,  &c.  was  *h*  father 

Oi  ft  DS8- 

delivered  of  a  living  male  bastard  child.    And  the  jurors,  &c.  do  tard  child, 

further  present,  that  the  said  I.  T.  having  been  so  delivered  of  f°r  ?iBO' 

beying  an 

such  bastard  child,  within  the  township  aforesaid,  afterwards,  to  order  of 
wit,  on,  &c.  at  the  township  aforesaid,  complaint  thereof,  and  that  JU8^  for 
the  said  child  was  then  christened  by  the  name  of  John,  and  was  nance.(r) 
then  chargeable  to  the  said  township,  and  likely  so  to  continue,  [*282] 
was,  by  the  overseers  of  the  poor  of  the  said  township  of  A.  made 
to  J*  F.  esquire,  and  T.  B.  esquire,  two  of  his  majesty's  justices 
of  the  peace  and  quorum,  in  and  for  the  said  county  of  L.  and  re- 
siding next  unto  the  limits  of  the  parish  church  of  M.  in  the  said 
parish  of  M.,  in  the  said  county,  and  she  the  said  I.  T.  was  by 
them  the  said  overseers  of  the  poor,  then  and  there  brought  and 
personally  appeared  before  the  said  justices,  so  residing  to  be,  and 
was  thereupon,  then  and  there  examined  upon  oath,  by  and  before 
the  said  justices  of  and  concerning  the  cause  and  circumstance  of 
the  begetting  and  birth  of  such  bastard  child*     And*  the  jurors, 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  I.  T.  upon  her  said  examination  upon  oath,  then  and  there 
taken  in  writing,  by  and  before  the  said  justices,  deposed  and  de- 
clared, that  she  was  delivered  of  such  bastard  child,  as  aforesaid, 
and  that  R.  A.  of,  &c.  was  the  true  and  only  father  of  the  said 
bastard  child.     And  the  jurors,  fcc.  do  further  present,  that  the 


(9)    As  to  averment  of  request,    indictment  lies  Burr.  799.    1  Bott. 
see  1 T.  K.  316.  381.  pi.  446.    2  Nolan.  1st  fid.  17% 

(r)  See  form,  4  Wentw.  327.  an    ?16,  see  ante  279*.  n.  p. 


i«ftt     FOB  OFFENCES  AGAINST  PUBLIC  JUSTICE, 

said  J.  F.  esquire,  and  T.  B.  esquire,  so  being  soch  justices,  re* 
siding  as  aforesaid,  did  thereupon,  afterwards  to  wit,  oo,  See.  las* 
aforesaid,  at  the  township  of  A*  aforesaid,  duly  summon  the  said 
R.  A.  to  be  and  appear  before  them  the  said  justices  to  make  his 
defence  of  and  concerning  the  premises,  and  to  show  cause  why 
an  order  of  maintenance  should  not  be  made  upon  him  for  the 
cause  aforesaid,  to  which  said  summons  he  the  said  R.  A.  then 
and  there  before  the  making  of  any  order  in  that  behalf,  person* 
ally  appeared  before  the  said  justices,  but  did  not  make  any  suffi- 
cient defence,  or  show  any  cause  why  an  order  should  not  be  made 
upon  him,  wlytftupon  the  said  justices,  upon  hearing  the  said 
complaint  upon  oath,  afterwards  to  wit,  on,  Sec.  last  aforesaid,  at 
the  township  aforesaid,  did  by  the.ir  discretion,  take,  order,  of  and 
concerning  the  premises,  and  by  their  said  order  in  writing,  ut» 
der  their  hands  and  seals,  bearing  date,  fee.  reciting  to  the  effect 
hereinbefore  mentioned,  adjudge  the  same  to  be  true,  and  thereby 
as  well  upon  examination  of  the  cause  and  circumstances  of  the 
f»283]    premises,  *  upon  the  oath  of  the  said  I.  T.  as  otherwise,  did  de« 
dare  and  adjudge  the  6$tid  R.  A.  [*et  forth  the  order;  verbatim^] 
And  the  jurors,  fee.  do  further  present,  that  after  the  making  the 
said  order,  to  wit,  on,  Sec.  last  aforesaid,* at  the  township  aforesaid, 
notice  of  the  aforesaid  order  was  duly  given  to  him  the  said  R» 
A.  and  that  he  the  said  R.  A.  was  duly  made  acquainted  with  the 
contents  thereof.  And  the  jurors,  8cc.  do  further  present,  that  the 
said  bastard  child  is  yet  living,  and  hath  always  from  the  time  of 
making  the  said  order,  until  the  day  of  taking  this  inquisition, 
been  and  continued,  and  now  is  chargeable  to  the  said  township 
of  A.  to  wit,  at  the  township  aforesaid,  and  that  before  and  at  the 
time  of  making  of  the  said  order,  and  from  thence  continually, 
till  the  taking  of  this  inquisition  one  — -  and  one  —  were  and 
still  are  overseers  of  the  poor  of  the  said  township  of  A.  duly 
constituted,  of  which  he  the  said  R.  A.  had  due  notice,  to  wit,  at 
the,  Sec.  aforesaid ;  And  the  jurors,  &c.  do  further  present,  that 
the  said  R.  A.  not  regarding  the  said  order,  nor  the  laws  and  sta- 
tutes in  such  case  made  and  provided,  did  not  upon  notice  of  the 
•    said  order  forthwith,  pay,  or  cause  to  be  paid,  &c.  [negativing  the 
performance  of  the  duty  in  the  word*  of  the  order]  although  so 
to  do,  he  the  said  R.  A.  afterwards  to  wit,  on,  fee.  and  often  both 
before  and  afterwards  to  wit,  at  the  township  aforesaid,  was  duly 
requested  by  the  said,  fee  so  being  such  overseers  aa  aforesaid* 
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but  on  the  contrary  thereof  he  the  said  R.  A*  on,  and  from  the 
laid,  fee.  until  the  taking  of  thia  inquisition,  unlawfully,  wilfully, 
obstinately,  and  contemptuously  hath  neglected  and  refused  to  pay 
or  cause  the  said  sum  of  twenty  shillings,  so  by  them  paid  as 
aforesaid,  as  also  the  said  sum  of  one  shilling  weekly,  and  every 
week,  from  the  time  of  making  the  said  order,  hitherto,  contrary 
*  to  the  direction  of  the  said  order,  and  in  manifest  breaeh  and 
contempt  of  the  same,  to  the  great  damage  of  the  inhabitants  of 
the  said  township  of  A.,  to  the  eril  and  pernicious  example  of, 
fcc.  and  against  the  peace,  fcc. 

That  at  the  general  quarter  session  of  the  peace  of  our  lord  the  Indict- 
king,  ho  Wen  at  — — —  in  and  for  the  county  of  M.  by  adjournment)  ^"^8 
to  wit,  on,  &c.  before  W.  M.,  J.  S.,  W.  H.,  and  W.  A.,  esquires,  by  a  high 
and  others  their  fellows,  justices  of  our  said  lord  the  king,  as-  in  disobcy- 
signed,  kc.  [as  ante,  182*.]  it  was  ordered  by  the  same  justices  ing  an  or- 
and  court  there  as  followeth*  to  wit :  It  is  ordered  by  this  court,  9ions.(«)  * 
that,  fcc.  [here  tet  out  the  order  verbatim]  as  by  the  said  order  [*284] 
*  of  court  more  fully  appears,  of  which  said  order  the  said  T.  J. 
one  of  the  high  constables  in  the  aforesaid  order  named,  afterwards 
to  wit,  on,  fcc.  aforesaid,  at,  fcc.  had  notice,  nevertheless  the  said 
T.  J.  late  of,  fcc.  on  the  said,  fcc.  (then  being  high  constable  of 
H.  division  as  in  the  order  above  mentioned)  on,  fcc.  at,  fcc« 
aforesaid,  at  the  hour  of  three  in  the  afternoon  of  the  same  day, 
and  throughout  that  day,  at  the  parish  of  S.  aforesaid,  in  the  county 
aforesaid,  unlawfully  and  contemptuously  did  neglect  and  refuse 
to  [negative  the  fitrformanct  in.  the  words  of  the  order]  as  by  the 
said  order  he  the  said  T.  J.  was  required  to  do,  in  contempt,  Kc. 
to  the  great  hindrance  and  obstruction  of  justice,  to  the  evil  ex* 
ample,  fcc.  and  against  the  peace,  fcc. 

West  Riding  of  Yorkshire,  to  wit,  The  jurors,  fcc.  that  the  Against 

township  of  B.  within  the  division  of  M.  in  the  said  West  Riding  J£ *IT££* 

of  Y.  now  is,  and  from  time  whereof  the  memory  of  man  is  not  ways  for 

to  the  contrary,  hath  been  an  ancient  township,  and  that  within  the  |n!.0or^r 

said  township,  division,  and  rid mg,  there  now  is,  and  from  time  of  magis- 

whereof  the  memory  of  man  is  not  to  the  contrary,  there  hath  agree  wjtk 

been  a  certain  common  king's  highway,  called,  fcc.  leading  from,  owners  of 

land  to 


purchase 
same  in 


(#)  See  a  fuller  form,  Cro.  C.  C.        (f)  This  precedent  is  from  Mr.  J.  order  to 

7th  Ed.  292.    This  form  will  suffice  Ashurst's  MS*  paper  books,  19  vol.  widen 

for  any  case  of  disobedience  of  order  28.  founded  on  13  Geo.  III.  c*  78.  s.  road.(f) 

of  sessions,  see  ante  379*.  note  p.  16,  see  ante  379*.  n.  p. 
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fee.  to,  Sec.  used  for  all  the  king's  subjects  to  go,  return,  pass* 
ride,  and  labour  on  foot,  and  with  their  cattle  and  carriages,  at  all 
times,  at  their  will  and  pleasure.  And  the  jurors,  aforesaid,  upon 
their  oath  aforesaid,  further  present,  that  R.  W.  esquire,  and  H. 
W.  esquire,  two  of  his  majesty's  justices  of  the  peace  for  the 
said  W.  R.  of  Y.,  acting  within  the  said  division  of  M.  on,  &c.  at, 
Sec.  aforesaid,  according  to  the  form  of  the  statute,  in  that  case 
made  and  provided,  did  view  the  said  highway,  and  upon  such 
view  it  did  then  and  there  appear  to  the  said  R.  W.  and  H.  W. 
so  being  such  justices  as  aforesaid,  and  the  said  R.  W.  and  H.  W. 
so  being  such  justices  as  aforesaid,  did  then  and  there  find,  that  a 
certain  part  of  the  said  highway,  in  the  township  of  B.  in  the  said 
division,  xalied,  &c.  for  the  length  of  four  hundred  and  seventy 
yards,  or  thereabouts,  from,  &c.  to,  &c.  was  narrow,  but  might  be 
conveniently  enlarged  and  widened  by  adding  thereto,  from  the 
several  lands  and  grounds  of  J.  B.  (and  several  others)  of  the 
length  of  four  hundred  and  seventy  yards,  or  thereabouts,  and  of 
such  breadth  as,  added  to  the  said  road,  would  make  the  same  of 
the  breadth  of  thirty. feet,  which  they  the  said  R.  W.  and  H.  W. 
then  and  there  thought  would  be  much  more  commodious  to  the 
public,  and  the  said  R.  W.  and  H.  W.  so  being  such  justices  as 
[*285]  aforesaid,  did  thereupon,  afterwards  to  wit,  *  on,  fee*  aforesaid,  at 
the  township  of  B.  aforesaid,  according  to  the  form  of  the  said 
statute,  make  their  certain  order  in  writing,  signed  with  their  pro- 
per hands,  and  sealed  with  the  seals  of  the  said  R.  W.  and  H.  W. 
so  being  such  justices  as  aforesaid,  whereby  after  reciting  that, 
Scot  [set  forth  the  order  verbatim,']     And  the  jarors  aforesaid, 
upon  their  oath  aforesaid,  further  present,  that  one  A-  B.  and  one 
J.  G.  on  the  said,  &c.  and  before,  were,  and  from  thenceforth 
hitherto  have  been  and  still  are,  surveyors  of  the  highways  of  and 
for  the  said  township  of  B.  having  duly  accepted  the  said  office 
(to  wit)  at)  Sec.  aforesaid,  in,  &c.  aforesaid,  and  that  it  was  then 
and  there  the  proper  office  and  duty  of  the  said  A.  B.  and  J.  G. 
as  such  surveyors  as  aforesaid,  well  and  faithfully  to  execute  and 
obey  the  said  order  of  the  said  R.  W.  and  H.  W.  so  made  as 
aforesaid,  in  all  things,  according  to  the  exigency  thereof.     And 

* 

the  jurors,  &c.  do  further  present,  that  the  said  order  of  the  said 
R.  W.  and  H.  W.  so  made  as  aforesaid,  with  the  said  plan  thereto 
annexed,  afterwards,  \o  wit,  on,  &c  last  aforesaid,  at,  &c  aforesaid, 
in,  &c.  aforesaid,  was  duly  delivered  to  the  said  A.  B.  and  J.  Q. 


■' 
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so  being  audi  surveyors  of  the  highways  of  the  said  township  of 
B  as  aforesaid,  to  be  by  them  well  and  faithfully  executed  and; 
obeyed  in  all  things,  according  to  the  exigency  thereof,  and  ac- 
cording to  the  said  office  and  duty  of  the  said  A.  B.  and  J.  G.  as 
such  surveyors  as  aforesaid.  And  the  jurors,  Sec  further  pre- 
sent, that  the  said  A.  B.  late  of  B.  esquire,  and  the  said  J.  G. 
late  of,  Sec*  so  being  such  surveyors  of  the  highways  for  the  said 
township  of  B.  as  aforesaid,  and  so  having  received  the  said  order 
as  aforesaid,  afterwards,  to  wit,  on,  fee.  aforesaid,  and  from 
thenceforth  hitherto,  at,  fee.  aforesaid,  in,  See.  and  unlawfully, 
wilfully,  obstinately,  and  contemptuously  did  neglect  and  refuse, 
and  still  do  neglect  and  refuse,  ao,  See.  [negative  the  perform* 
once  of  the  duty  in  the  terms  of  the  order."]  contrary  to  the  said 
office  and  duty  of  the  said  A.  B.  and  J.  G.  as  such  surveyors  as 
aforesaid,  in  disobedience  of  the  said  order.  In  contempt,  fee. 
To  the  evil  example,  &c.  and  against  the  peace,  fee.  and 
the  form  of  the  statute,  fee. 


•FOR  EXTORTION.  [*293) 

That  C.  O.  late  of,  &c.  on,  fcc.  at,  &c.  then  and  still  being  one  Against  a 
of  the  peace  officers  of  our  said  lord  the  king,  called  a  head-  S^ffinL 
borough,  in  and  for  the  parish  of,  fcc.  in  the  county  aforesaid,  did  money  of  a 
arrest  and  take  into  his  custody  one  W.  S.,  by  virtue  and  under  ^J^he 
colour  of  a  warrant  of  J.  G.  esquire,  then  and  still  being  one  of  the  had  appre- 
justices  of  our  said  lord  the  king,  assigned,  &c-  [as  ante,  182*.]  marine, 
then  and  there  directed  to  the  constables,  and  other  his  majesty's  tence  of 
officers  of  the  peace  of  the  said  county,  to  take  and  bring  before  hfradis- 
the  said  J.  G.,  or  some  other  of  his  majesty's  justices  of  the  peace  charged 
ef  the  said  *  county,  the  body  of  the  said  W.  S.,  to  answer  all  any  pro- 
such  matters  and  things,  as  on  his  majesty's  behalf  were  on  oath  f^^R 
objected  against  him  *  by  J.  W.,  for  assaulting  and  beating  him  before  the 
and  tearing  the  hair  from  his  head ;  and  the  said  W.  S.  so  ^ing^"*^ 
in  custody  aforesaid,  for  the  purpose  aforesaid,  to  answer  the  (v) 
complaint  aforesaid,  he  the  said  C.  O.  fraudulently,  unlawfully,  L*294} 

-W«M«M«MMMMM«HMMMMMMMMiMMaMMaHMMIMMMHM 

(a)  See  form,  4  Wentw.  146.  and  Cro.  C.  C.  193  to  197.    4  Wentw. 

ante  258*.  note  (/.)    See  other  Pre-  146, 147.    Dick.  Sess.  177     Offence, 

ctdent:    3  Ld.  Raym.  61.    Burn,  J.  Sec,  in  general,  Co.  Lit.  368.  b.    ? 

Extortion.   William,  J.  Extortion,  lost  209,  210.    3In»Ll4%  150.— 

Vol.  U.  T 


|46  FOR  OFFENCES  AGAIV8T  PUBLIC  JUSTICE. 

and  injuriously,  and  with  force  and  arms,  did  then  and  there  ob- 
tain of  and  from  the  said  W.  S.,  the  sum  of  one  shilling,  of  lawful 


Hawk.  b.  2.  c  68.  Com.  Dig*  Extor-    own  officers  are  legal,  and  may  be 
tion,  Officer  H.  Bac  Abr.  Extortion,    properly  demanded,  Co.  Lit.  368.  b. 
Officer  N.    Burn,  J.  Extortion*  Wil.    And,  therefore,  before  the  abolition 
liams,  J.  Extortion.    Cro.  C.  C.  196,    of  gaol  fees  by  14  Geo.  III.  c.  30.  on 
197.  and  ante  1  vol.  Index  Fees.—    a  prisoner's  discbarge,  the  bar  fee  of 
Extortion,  in  its  strict  legal  accep-    30d.  was  always  allowed  to  the  she- 
tation,  signifies  the  taking  of  money    riff,  2  Inst.  210.     Nor  is  it  criminal 
by  any  officer,  by  colour  of  his  office,    for  an  officer  to  take  a  reward  vohra- 
either  where  none  at  all  is  due,  or    tarily  offered  him  for  the  more  dili- 
not  so  much  is  due,  or  where  it  is    gent  or  expeditious  performance  of 
not  yet  due,  Co.  Lit.  368.  b.    It  was    his  duty,  2  Inst.  210, 311.  Bat  apro- 
a  high   misdemeanour  at  common    raise  to  pay  him  money  for  any  act  of 
law,  and  punishable  by  imprisonment    duty  which  the  law  does  not  suffer 
tad  fine,  id-  ibid.    And,  therefore,    him  to  receive  is  absolutely  void, 
at  common  law,  an  indictment  lies    however  freely  it  rosy  have  been 
against  a  judge  for  taking  a  fee  for    given,  2  Burr.  924.  l  Bla.  Rep.  204. 
bis  judgment,  an  officer  for  receiving    There  are  no  accessaries  ia  extor- 
more  than  the  usual  fee,  a  ferryman    tion,  1  Stra.  75.    It  may  be  tried 
demands  more  than  is  due  to  him  by    and  determined  by  justices  of  the 
prescription,  or  a  sheriff  refuses  to  ,  peace,  by  virtue  of  the  term  "extor* 
execute  process  until  his  fees  are    thru"  in  their  commission,  id.  ibid, 
paid  him,  Com.  Dig.  Extortion  A.    Indictment*    Several  defendants  may 
By  the  statute  of  3  Edw.  1.  c.  16.  in    be  jointly  indicted  when  no  fee  was 
affirmance  of  the  ancient  law  it  is    due,  2  Ld.  Raym.  1283.  3  Leo.  268. 
enacted,  that  no*  sheriff  nor  other    Com.  Dig.  Extortion,  C.    1  Stra. 
king's  officer  shall  take  any  reward    175.    It  has  been  supposed  tbat  an 
to  do  his  office,  bat  shall  be  paid  of    indictment  for  extortion  may  by  31 
that  which  they  take  of  the  king ;    Eliz.  c.  5.  s.  4.  be  laid  in  any  county, 
and  that  he  who  so  doth  shall  yield    Hawk.  b.  1.  c.  68.  s.  6.  Starkie,  «5. 
twice  as  much,  and  shall  be  punish-    n.  k.  but  quxre,  if  that  section  applies 
ed  at  the  king's  pleasure.     This  act,    to  indict  ments.    The  time  of  the  of- 
which  thus  particularly  names  the    fence  must  be  alleged,  4  Mod.  10J, 
sheriff,  extends  to  every  ministerial    103.    The  indictment  must  state,  a 
officer  concerned  in  the  administra-    sum  which  the  defendant  received, 
tion  or  execution  of  justice,  the  com-    and  it  will  not  be  sufficient  to  aver 
won  good  of  the  subject  or  the  ser-    that  he  did  receive  a  gift  or  reward 
vice  of  the  king,  2  Inst.  209.    And    without  specifying  value,  4  Burr, 
all  prescriptions  contrary  to  this  act    2471.    2  Leach,  794  though  it  is  not 
are  void,  so  that  where  the  clerk  of    material  to  prove  the  exact  sum  as 
the  market  claimed  fees,  incident  to    laid  in  the  indictment,  1  Ld.  Raym. 
his  situation,  which  had  been  at-    149.    6  T.  R.  267.    So  in  an  infor- 
taehed  to  it  from  time  immemorial,    mation,  though  several  sums  and 
Ws  perquisite  was  defeated,  Moor,    specific  persons  are  stated  to  have 
.523.     Where  a  statute  annexes  a  fee    been  the  objects  of  the  defendant's 
to  an  office  it  will  be  extortion  to    extortion,  if  it  conclude  with  age- 
take  more  than  it  specifies,  2  Inst,    neral  charge,  of  which  he  is  foead 
210.    And  it  seems  that  if  a  clerk  in    guilty,  that  under  colour  ef  his  said 
the  crown  office  demands  13s.  4d.    office,   he  did  illegally   cause  his 
from  every  defendant  who  pleads  to    agents  to  receive  and  demand  of  «#- 
a  joint    information,  or  above   2s.    vcral  other  person*  several  other  turn* 
where  several  are  indicted  together    of  mtnqi*  under  pretence  of  weigh, 
for  the  venire  and  entry  of  the  plea    iiur  and  examining    their    several 
for  all  of  them,  be  will  be  liable  to    weights  and  measures,  the  whole 
fee  indicted,  3  Mod.  247.    3  Inst*    will Tie  vitiated  adjudgment  witt  he 
Mfc    But  stated  and  known  fees  al-    arrested*  2  Stra,  999.    [A  persoa 
lowed  by  courts  of  justice  to  their   who  has  bean  affiliated  by  ptopcx 
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money  «f  Great  Britain,  of  the  money  of  the  aaid  W.  S.  upon 
tttlotir  and  pretence,  that  he  the  said  C.  O.  would  procure  arid 
jr,et  the  said  warrant  discharged  by  one  of  the  justices  of  the  peace 
of  the  said  lord  the  king,  assigned  to  keep  the  king's  peace  in  the 
county  aforesaid,  without  any  proceedings  being  had  before  any 
one  justice  of  the  peace  for  the  said  ttranty,  whereas,  in  truth  and 
in  feet,  the  said  C.  O.  did  not  procure  and  get  the  said  warrant 
discharged,  to  the  great  damage,  Sec.  to  the  evil  example,  fcc. 
and  against  the  peace,  &c.  [Second  count,  tuting  defendant  to 
eV  a  headborough.] 

That  A.  F.  late  oC,  Sec.  on,  Sec.  at,  Sec.  then  and  there  being  Against  a 
one  of  the  constables  of  the  same  parish,,  did  take  and  arrest  one  for  extort- 
N.  L.  spinster,  by  colour  of  a  certain  warrant,  commonly  called  a  *°K  money 
bench  warrant,  which  he  the  said  A.  F.  then  and  there  had  to  ap-  «ppre- 

prehend  the  said  N.  L.,  to  answer  to  a  certain  trespass  and  as-  hended  by 
r  r  him  on  a 

aault,  whereof  *  the  said  N.  then  stood  indicted,  as  the  said  A.  bench 

F.  then  and  there  alleged  and  pretended ;  and  the  said  A.  F.,  her  j^^J?^0 

the  said  N.  then  and  there  had  in  his  custody,  and  that  the  said  without 

A.  F.  afterwards,  to  wit,  on,  Sec  aforesaid,  at,  Sec.  aforesaid,  with  {j«7bciore 

force  and  arms,  unlawfully,  corruptly,  deceitfully,  and  extorsivery,  any  justice 

for  the  sake  of  gain,  and  contrary  to  the  duty  of  his  said  office,  did  ^tBce  (*) 

: r [•we] 

authorities  collector  of  certain  du-  was  due,  the  sum  which  might  have 

ties,  but  whose  appointment  subse-  been  lawfully  taken  must   be  ex- 

quently  appears  to  have  been  infor-  pressed,  3  Leon.  368.    Com.  Dig* 

roally  made*  cannot  be  indicted  at  Extortion,  C.    The  court  will  not 

common  law  for  fraudulently  receiv-  quash  an  indictment  for  extortion 

ing  monies  under  colour  and  pretence  of  upon  motion,  though  it  appear  to  be 

hewx  collector,  because  he  was  in  fact  .defective,  but  leave  the  party  to  de- 

eollector  at  the  time,  and  received  mur,  <5  Mod.  13.    Punuhmem*    The 

the  money  in  that  character ;  but  he  punishment  for  extortion  at  common 

should  be  proceeded  against  under  3  law,  is  by  imprisonment,  fine*  and 

Geo.  III.  c.  99*  which  directs  that  forfeiture  of  the  office  abused,   Co* 

no  collector,  &c.  employed  in  carry-  Lit.  368.  b.  Hawk*  b.  I.e.  68.  s.  5. 

ing  into  effect  that  statute  shall  be  By  3  Edw.  L  c.  16.  the  defendant 

liable  to  any  other  penalties  than  it  shall  render  double  to  the  party  ag* 

prescribes,  7  East.  218.]     If  the  in-  grieved,    and  he  punished  at  the 

dictment  charge  that  the  defendant  king's  pleasure.    In  the  construction 

as  bailiff  of  a  hundred,  under  colour  of  this  enactment  it  has  been  holdeu, 

of  his  office  took  a  sum  of  money,  that  the  double  value  cannot  be  re- 

without  showing  more  particularly  covered  upon  an  indictment,  but  must 

by  what  pretence  k  was  taken,  it  will  be  sued  for  by  action,  Cro.  Car.  448. 

be  good   at  least  after  verdict ;  for  The  terms  "  at  the  eing't  pleasure" 

perhaps  he  might  claim  it  generally  signify  here,  as  in  other  provisions* 

as  being  due  to  him  as  bailiff,  in  where  they  occur,  the  discretion  of 

which  case  the  demand  could  not  be  the  justices,  who  are  to  pronounce 

otherwise  stated,  1  Sid.  91.  Where  the  sentence,  2  Inst  210. 

nothing  at  all  was  due  thai  fact  ou^ht  •  (x)  See  form,  Cro.  C  C.  7th  Ed. 

to  be  averred,  and  where  any  thing  357. 2  Stark.  585.  ante  293*.  note  («> 
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.extort,  receive,  tod  take,  of  and  from  the  paid  N.,  the  sum  of  5s^ 
of  lawful  money  of  Great  Britain,  for  discharging  the  said  N.  out 
of  the  custody  of  him  the  said  A.  F.,  without  conveying  her  be- 
fore any  justice  of  the  peace  for  the  said  county,  to  answer  to  the 
said  trespass  and  assault,  whereof  she  was  supposed  to  stand  in- 
dicted as  aforesaid,  to  the  great  damage  of  the  said  N.,  to  the 
evil  example,  fee.  and  against  the  peace,  fee. 

Agahitt  a      That  A.  B.  late  of,  fcc.  being  bailiff  of  the  hundred  of  A—, 
bailiff  of  a  .  °  . 

hundred,    in  the  said  county,  on,  fee.  at,  fee.  by  pretext  and  colour  of  his 

v?)  said  office,  did  unjustly,  and  by  extortion,'  take  and  extort  5s.  of 

•  one  A.  I.,  of,  &c.  one  of  the  freeholders  qualified  to  serve  upon 

juries  in  the  said  county,  to  excuse  the  said  A.  I.  from  attending 

or  appearing  at  the  assizes,  that  were  then  next  to  be  holden  in 

and  for  the  said  county,  when,  in  fact,  the  said  A.  I.  was  not  re* 

turned  by  the  sheriff  of  the  said  county,  in  any  panel  of  jurors, 

and  also  when  indeed  no  such  sum  of  money  was  due  to  the  said 

A-B.|  for  his  fee  for  excusing  the  attendance  or  appearance  of 

the  said  A.  I.,  at  the  assizes  aforesaid,  to  the  evil  example,  Sec, 

to  the  great  damage  of  him  the  said  A.  I.,  and  against  the  peace, 

&c. 

Against  s      That  A.  L.  late  of,  &c.  on,  Sec.  at,  fcc.  aforesaid,  unlawfully, 

J^uflgfcof  unjustly,  and  extorsively  did  exact  and  receive  of  and  from  one 

the  court    R.  H.  two  pieces  of  gold  coin,  of  the  "proper  coin  of  this  kingdom, 

Bench  for  called  guineas,  of  the  value  of  forty-two  shillings,  under  colour 

extortion.  an^  pretence  of  being  tipstaff  to  the  right  honorable  W.  carl  of 

M.  then  chief  justice  of  our  said  lord  the  king,  assigned  to  hold 

pleas  in  the  court  of  our  lord  the  king,  before  the  king  himself, 

under  colour  and  pretence  of  a  fee  due  to  him  the  said  A.  for  not 

carrying  the  said  R.  H.  to  prison,  after  he  had  taken  and  arrested 

him  the  said  R.  H«  by  virtue  of  a  warrant  under  the  hand  and  seal 

of  tne  said  W.,  earl. of  M.,  chief  justice  aforesaid,  issued  forth 

against  the  said  R.  H.  to  answer  to  an  indictment,  then  before 

found  against  the  said  R  H.  at  the  general  quarter  session  of  the 

peace,  held  for  the  county  aforesaid,  for  an  assault  upon  A.  A.  as 

[*2d7]   the  said  A.  L.  then  and  there  alleged  to  the  said  *  R.  H.  whereas, 

in  truth  and  in  fact,  no  such  fee  was  then  due  to  the  said  A.  L.  in 


(y)  See  this  form,  Burn,  J.  Ex-        (z)  See  Cro.  C.  C.  7th  Ed*  358. 
tortion,  ante  293*.  note  («).  2  Starkie,  585.  ante  293*.  note  («)« 
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that  behalf,  to  the  great  damage  of  the  said  R.  H.»  to  the  evil  ex- 
ample, fee.  and  against  the  peace,  fcc 

That  A.  B.  late  of,  fcc.  and  continually  afterwards,  until  the 
day  of  exhibiting  this  information  (or  until  the  day  of  the  taking  |xt0rtion 
this  inquisition,  if  by  indictment),  was  and  yet  is  keeper  of  the  Jj^Jj* 
prison  of  our  said  lord  the  king,  of--*—,  at,  fcc.  in  the  county  mitting  tn 

of ,  and  the  office  of  keeper  of  the  said  prison  at  the  parish  «««pe.(«) 

aforesaid,  in  the  county  aforesaid,  during  the  whole  of  the  time 
aforesaid,  took  upon  himself  exercised,  and  had,  and  still  under- 
takes, exercises,  and  has ;  yet  the  said  A.  B.  not  regarding  the 
duty  of  the  said  office,  but  abusing  the  trust  in  him  reposed,  and 
contriving  and  intending  the  liege  subjects  of  our  said  lord  the 
king,  for  his  private  gain,  to  oppress,  impoverish,  and  greatly 
harass,  and  the  due  execution  of  justice,  as  much  as  in  him  lay* 
to  retard  and  obstruct,  on,  Sec  at,  fcc.  under  colour  of  his  office, 
as  keeper  of  the  said  gaol,  unlawfully,  unjustly,  and  extoraively 
did  exact,  obtain,  and  have,  and  into  his  hands  and  custody  re-  . 
ceive  from  one  E.  O  the  sum  of  2s.  4d.  for  charging  one  A.  H. 
esquire,  then  a  prisoner  in  the  said  prison,  and  in  the  custody  of 
him  the  said  A.  B.  with  an  action  for  200/.  prosecuted  at  the  suit 
of  him  the  said  £.  O.  and  that  he  the  said  A.  B.  on,  fcc.  at,  fcc.  t 
under  colour  of  his  office  as  keeper  of  the  said  gaol,  unlawfully, 
unjustly,  and  extoraively  did  exact,  receive,  and  have,  and  into 
his  hands  and  possession  obtain  from  one  H.  M.  two  pieces  of 
gold,  commonly  called  guineas,  each  piece  thereof  being  lawfql 
money,  fcc.  and  of  the  value,  fcc.  1 1  for  case  and  flavour,  to  and 
for  relieving  and  releasing  one  B.  D.  from  his  irons,  he  the  said 
B.  D.  then  and  there  being  a  prisoner  in  the  said  gaol,  and  in  the 
custody  of  the  said  A.  B.  detained  for  a  felony  and  murder,  be- 
fore then,  by  the  said  B.  D.  supposed  to  have  been  committed, 
and  that  the  said  A.  B.  on,  fcc.  at,  fcc.  [a$  before  from  t  to  1 13 
for  the  discharging  of  the  said  P.  P.  from  the  said  prison,  out  of 
the  custody  of  the  said  A.  B.  although  in  truth  and  in  fact  no  such 
sum  was  due  to  the  said  A.  B.  upon  such  discharge.  And  where*  v 
as  also  one  I.  T.  and  T.  K.  on,  fcc.  at,  fcc.  in  the  night  of  the  said 
day  had  been  taken  and  apprehended  by  one  T.  H.  then  constable 
of  the  said  last  mentioned  parish,  then  and  there  being  upon  his 
watch,  as  malefactors,  night  walkers,  and  suspicious  persons,  and 

(a)  Tram.  P.  C  111.  Starkie,  588.  see  form,  ante  293*.  note  («) 
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by  the  said  constable  had  been  there  taken  and  conveyed  to  the 
saia  prison,  and  committed  and  delivered  into  the  custody  of  the 
said  A.  B.  by  him  in  the  same  prison,  to  be  safely  kept  until  the 
{#298]  *said  persons  so  taken  and  committed  at  a  convenient  time,  the 
next  day,  could  be  taken  before  some  justice  assigned' to  keep  the 
peace  of  our  said  lord  the  king,  within  the  county  aforesaid,  to  be 
examined  and  dealt  with  according  to  law,  and  that  he  the  said 
A.  B.  then  and  there  had  and  detained  the  said  I.  T.  and  T.  R. 
in  the  said  prison,  in  his  custody,  and  then  and  there  undertook 
to  keep  them  in  manner  and  tor  the  end  aforesaid^,  yet  the  said 
A.  B.  afterwards  and  before  the  said  I.  T.  and  T.  K.  had  been  or 
could  have  been  brought  before  any  justice,  to  wit,  on,  fcc.  at, 
Sec.  voluntarily  and  unlawfully,  and  without  any  legal  warrant  or 
authority,  discharged  and  dismissed  the  said  I.  T.  and  T.  K.  out 
of  his  custody,  by  means  whereof  the  said  malefactors  escaped 
without  punishment,  contrary  to  his  duty  in  the  execution  of  the 
said  office,  to  the  great  scandal,  disgrace,  and  obstruction  of  jus- 
tice, to  the  great  damage,  grievance,  oppression,  and  ruin  of 
many  of  the  subjects  of  our  said  lord  the  king,  and  against  the 
peace,  &c. 
[*299]  *That  E.  R.  late  of,  Sec.  on,  Sec.  at,  Sec.  aforesaid,  under  colour 
Against  a  of  being  servant  and  agent  to  T.  R.  and  C.  P.  esquires,  clerk  of 

tsrv&nt  Cn 

a  clerk  of  tne  market  of  the  household  of  our  said  lord  the  king,  unlawfully, 

the  market  unjustly,  and  extorsively  did  demand,  receive  and  have  of  one 
for  cxtor-        J 

Lion.  (6)     W.  C.  the  sum  of  fourteen  pence,  of  lawful  money  of  Great  Bri- 
tain, for  and  as  a  fee  for  examining,  marking  and  sealing  of  five 
quart  pots  made  of  pewter,  seven  pint  pots  made  of  pewter,  and 
two  half-pint  pots  made  of  'pewter,  whereas  in  truth  and  in  fact, 
there  was  then  no  such  fee  due  to  the  said  T.  R.  and  C.  P.  the 
said  clerk  of  the  market  of  the  household  of  our  said  lord  the  king 
in  that  behalf,  to  the  great  damage  and  oppression  of  the  said  W. 
C.  and  against  the  peace,  &c. 
Against  a      That  D.  S.  late  of,  fee.  labourer,  otherwise  called  6.  S.  late  of 
tor  fbrex- the  8ame»  ,al>ourer>  by  colour  of  being  collector  and  receiver  of 
tortioD.  (c)  the  monies  and  tolls  at  a  certain  turnpike  or  toll-bar  gate,  situate 


(6)  See  precedents>  Cro.  C.  C.  the  allegation  "  by  colour,"  &c*  see 

7th  Ed.  355.    2  Starkie,  586.    The  also  ante  293*.  note  («)• 

corresponding  precedent  in  Cro*  C.  (c)  On  this  indictment  defendant 

€•  8th  Ed.  193*  is  an  indictment  a-  was  convicted,  A*  D.  1807. 
gainst  the  clerk  himself,  and  omits 


I 
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in,  fee.  aforesaid,  on,  fee.  with  force  and  arms,  at,  Sec.  aforesaid, 
unlawfully,  extorsively  and  deceitfully,  and  of  his  own  wrong  ex« 
torted,  exacted,  asked,  demanded,  received  and  had  of  one  A.  S. 
spinster,  the  sum  of  three  shillings  and  sixpence,  for  two  horses, 
that  is  to  say,  one  shilling  and  ninepence  for  each  of  two  horses 
then  and  there  drawing  a  certain  carnage  belonging  to  J,  S.  of, 
fee.  esquire,  for  permitting  the  same  to  pass  through  the  said 
turnpike  or  toll-bar  gate,  under  colour  and  pretence  that  the  said 
J.  S.  had  neglected  to  take  and  did  not  then  and  there  leave  with 
him  the  said  D.  S,  otherwise  G.  S.  such  a  note  or  certificate  as  is 
required  for  post  horses  hired  for  two  days  or  more,  by  a  certain 
act  of  parliament  passed  in  the  25th  year  of  the  reign  of  our  said 
lord  the  king,  intituled,  &c.  whereas  in  truth  and  in  fact  the  said 
two  horses  then  *  and  there  used  by  him  the  said  J.  S.  were  not  [*300] 
horses  for  which  such  note  or  certificate  as  in  the  said  mentioned 
act  specified,  was  required,  nor  was  any  such  note  or  certificate 
necessary  to  be  taken  for  the  same,  to  the  evil  example,  &c.  and 
against  the  peace,  &c. 

That  on,  &c.  J.  A.  late  of  L.  in  the  borough  aforesaid,  linen-  Against 
draper,  and  W.  B.  late  of  L.  aforesaid,  in  the  borough  aforesaid,  j*06***!*0* 
grocer,  there  being  collectors  of  several  sums  assessed  upon  the  taxes  for 
inhabitants  of  a  certain  liberty  called  L.  upper  division  within  the  ^ney^un- 
borough  aforesaid,  mentioned  and  expressed  in  a  certain  assess-  der  colour 
raent  made  and  confirmed  in  pursuance  of  a  certain  act  of  parlia-  0f^ctt  (</\ 
raent  made  in  the  first  year  of  the  reign  of  our  said  lady  the  now 
queen  of  England,  &c.  enjituled,  "  An  act  for  granting  an  aid  to 
her  majesty  by  divers  subsidies  and  a  land-tax  ;"  the  said  J.  A* 
and  W.  B.  on,  &C.  at,  &c.  aforesaid,  in  the  borough  aforesaid,  by 
colour  of  the  office  aforesaid,  unlawfully,  extorsively,  and  deceit- 
fully, and  of  their  own  wrong  exacted,  received  and  had  of  one  T. 
C.  then  of  L.  aforesaid,  in  the  borough  aforesaid,  (being  not  as- 
sessed at  all  by  virtue  of  the  act  of  parliament  aforesaid)  the  sum 
of  four  shillings,  under  colour  and  pretence  that  he  the  said  T.  C. 
had  been  assessed  under  the  said  act,  and  was  then  and  there 
liable  by  virtue  of  such  assessment  to  pay  to /hem  the  said  sum, 
and  that  the  said  J.  A.  and  W.  B.  the  same  sum  of  four  shillings 


tf)  See  form,  Cro.  G*   C  8th  Ed*  195. /  3  LcL  Raym.  6L  ante  293*. 
note  («)• 
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bo  sb  aforesaid,  of  the  said  T.  C.  unlawfully,  extonively,  and  de- 
ceitfully exacted,  received  and  had  and  to  the  proper  use  of  them 
the  uid  J.  A.  and  W.  B.  then  and  there  unlawfully,  injuriously, 
end  deceitfully  converted,  whereas  in  truth  and  in  bet  the  said 
T.  C.  had  not  been  assessed  under  the  said  act,  nor  was  liable  to 
pay  any  sum  of  money  whatsoever  to  them  the  said  J.  A.  and  W. 
B.  as  such  collectors  as  aforesaid,  or  otherwise  howsoever,  to  the 
great  damage,  he.  to  the  evil  example,  Sec.  and  against  the  peace, 
fcc 


*  OHAPTBE  IX.  [*302] 


OF  INDICTMENTS  FOR  PERJURY  AT  tOMMON LAW> 
AND  ON  STATUTE  5  ELIZ.  c.  9.)  FOR  SUBORNA- 
TION OF  PERJURY,  AND  FOR  PERJURIES  MADS 
FELONIES  BY  STATUTE^) 


PAKL1MIMART  NOTES   AS   TO    THE  OFFENCE)   P&00B8S,    INDICT* 

MKNT,  KYIDXNCX,  AMD  PUNISHMENT. 


I.  AT  COMMON 

AS  to  the  offence.    Perjury  at  common  law  is  defined  to  be  "  a  Offence  of 
wilful  false  oath  by  one  who  being  lawfully  required  to  depose  {^jjj11^  '** 
the  truth  in  any  judicial  proceeding,  swears  absolutely  in  a  matter  law. 
material  to  the  point  in  question,  whether  he  be  believed  or  not," 
Hawk*  b.  I.e.  69.  s.  1.  In  order,  therefore,  to  constitute  the  legal 
guilt  of  perjury  the  oath  must  be  false,  the  intention  wilful,  the 
proceedings  *  judicial,  the  party  lawfully  sworn,  the  assertion  ab-  [#303] 
solute,  and  the  falsehood  material  to  the  matter  in  question. 

1st.  The  oath  must  be  false.  By  this  it  is  intended  that  the 
party  must  believe  that  what  he  is  swearing  is  fictitious  ;  for  if, 
intending  to  deceive,  he  asserts  that  which  may  happen  to  be  true, 
without  any  knowledge  of  the  fact,  he  is  equally  criminal,  and 


(<ri  At  to  this  offence  in  general,  and  most  immediate  offences  against 

e  3  Inst.  163  to  168.    Hawk.  b.  1.  public  justice.    On  account  of  the 

e.  69.  Com.  Dig.  Justices  of  Peace,  length  of  the  notes  and  number  of 

B.  103  to  106.  Bac.  Ab.  Perjury,  4.  precedents,  it  has  been  considered 

Ka.  Coin.  137  to  139.  Born,  J.  Per-  better  to  print  this  matter  in  a  dis- 

jury.  Williams,  J.  Perjury.  Dick.  J.  tinct  chapter. 
JPterjury.  This  is  one  of  the  greatest 

Vox.  II.  U 


I 


} 
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the  accidental  truth  of  his  evidence  will  not  excuse  him,  3  Inst* 
166.  Hawk.  b.  I.  c.  69.  8.  6. 

2dly.  The  intention  qtu#  bfi  wilful.  The  oath  must  be  taken 
and  the  falsehood  asserted  with  deliberation  and  a  consciousness 
of  the  nature  of  the  statement  made ;  for  if  it  seems  rather  to  have 
been  occasioned  by  inadvertency  or- surprise,  or  a  mistake  in  the 
import  of  the  question,  the  party  will  not  be  subjected  to  those 
penalties  which  a  corrupt  motive  alone  can  desem*  Hawk,  b.  1. 
c.  $9.  s.  2.(1) 

Sdly.  Thq  proceeding*  mutt  be  judicial*  It  is,  ho^ever»  agreed 
that  all  oaths  which  are  taken,  before  those  who  are,  in  any  w^y9 
intrusted  with  the  administration  of  justice,  in  respect  of  any  mat- 
ter regularly  before  them  are  perjuries,  Hawk.  b.  1.  c.  69.  s.  3. 
And  therefore  it  is  indictable  not  only  to  swear  falsely  in  a  court 
of  record,  but  also  iwany  court  of  equity,  1  Leach,  50. 1  Sid.  418. 
any  ecclesiastical  court,  Cro.  £liz>  60&  and  any  other  lawful 
court,  whether  it  be  of  record*  or  otherwise,  Hawk.  b.  I.e.  69.  s. 
3.  So  a  false  oath  subjects  the  offender  to  all  the  penalties  of  per* 
jury  though  it  be  taken  in  a  stage  of  the  proceedings  when  it  does 
not  influence  the  final  judgment,  but  only  affects  jome  intermedi- 
ate step  to  be  taken  ;  thus  if  a  man  offering  to  bail  another  swears 
his  property  to  be  greater  than  it  is  in  order  to  be  received  as  a 
surety,  Cro.  Car.  146.  or  if  he  swears  felaely  before  a  magistrate 
to  induce  him  to  compel  another  to  find  sureties  for  the  peace, 
Hawk,  b  1.  c.  69.  s.  3.  1  Campb.  404.  or  where  a  person  for* 
swears  himself  before  commissioners  appointed  by  the  king  to 
inquire  of  forfeitures  of  estates,  &c.  whereby  he  renders  then* 
liable  to  be  seized  by  exchequer  process,  Noy.  100.  or  before 
persons  appointed  by  the  king  to  inquire  of  defective  titles  in  or- 
der  to  remedy  them  by  his  patent,  he  is  guilty  of  an  indictable 
offence,  though  in  the  latter  case,  rather  as  a  misdemeanour 
abusing  the  purposes  of  the  crown  than  as  a  regular  and  legal 
perjury,  Hob.  62.  It  is  also  perjury  to  swear  falsely  before  a 
sheriff  on  a  writ  of  inquiry  for  assessment  of  damages,  Hawk.  b. 
1 .  c.  69.  s.  3.  in  an  affidavit  to  hold  to  bail,  Peake,  N.  P.  1 12.  in  ob- 
taining a  marriage  licence  at  Doctors  Commons,  1  Leach,  63.  in 
obtaining  administration  to  a  seaman,  1  Leach,  327.  in  taking  the 

(1)  [Pennsylvania*  One  who  which  he  has  no  probable  cause  for 
swears  wilfully  and  deliberately  to  believing,  and  which  is  false,  is 
a  matter  he  rashly  believes,  but    guilty  of  perjury.  6  Bum.  Rep.  349.] 
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oath  as  a  voter  at  an  election,  6  East,  323.  2  Csmpb.  135.  2 
&mRh, -526.  and  before*  a  committee  *  of  the  house  of  commons,  [*304] 
"who  are  invested  with  the  power  of  administering  oaths  to  the 
witnesses  before  them  by  10  Geo.  ill.  c.  16.  s.  18.  But  no  oath 
made  in  a  mere  private  concern,  however  malicious  or  wilful,  as 
iti  entering  into  a  contract)  is  an  indictable  offence,  but  can  only 
be  redressed  in  an  action  for  the  individual  injury ;  nor  can  any 
criminal  proceeding  be  maintained  for  the  violation  of  an  oath 
taken,  however  solemnly,  to  perform  any  duties  in  future,  though 
the  offence  will  be  highly  aggravated  by  the  breach  of  an  obliga- 
tion so  sacred,  8  Inst.  166.  Neither  can  any  prosecution  be  sup- 
ported for  perjury  in  a  voluntary  affidavit  taken  extrajudicially 
before  a  magistrate,  4  Bid.  Com.  137.(1)  and  even  where  an  oath 
is  required  by  act  of  parliament  in  an  extra-judicial  proceed- 
ing, the  breach  of  that  obligation  does  not  seem  to  amount  to 
perjury,  unless  the  statute  contain  an  express  prevision  to  that 
effect*  4  Bla.  Com.  137,  Christian's  Ed.  note  5.  and  it  has  been 
doubted  whether  an  indictment  lies  for  perjury  on  a  deposition 
taken  de  bene  esse,  1  P.  W.  56fc.(3} 

4thty.  The  party  m*it  be  tamfully  #wom.  The  person  by  whom 
the  oath  is  administered  must  have  competent  authority  to  receive 
it.  And,  thereforey  ho  raise  swearing  before  individuals  acting 
merely  in  a  private  capacity,  or  before  officers  who  have  no  legal 
jurisdiction  to  administer  the  particular  oath  in  question  will 
amount  ft*  the  offence  ci  perjury,  3  Inst.  166.  Cro.  C.  C.  7  Ed. 
6$6>  It  seems  mdeed  that  he  who  administers  an  oath  without 
wmrrhnt  of  taw,  is  punishable  though  he  may  happen  to  be  a  tna- 
gistratey  see  4  Bla.  Com.  137.  Wood's  Inst.  435.  And  though 
the  officer  stands  colbUra&y  in  the  situation  which  confers  a 
power  of  receiving  an  oath  on  such  an  occasion,  if  in  fact  he  is 
not  duly  appointed,  the  proceedings  will  be  of  no  avail,  id.  ibid. 
3  Campb.  439.  Wood's  Inst.  435.  for  though  it  is  sufficient  prima 
facie  to  show  the  ostensible  capacity  in  which  he  acted  when  the 


(1)  [New-York.     On  an  oath  ad-  which  it  was  taken  remain  undevised, 

ministered  out  of  the  state,  although  10  John  .167. 

by  a  judge  of  the  state,  no  indict-  So  if  a  justice  issue  an  attach* 

ment  for  perjury  will  lie.    1  John,  ment  on  the  oath  of  a  creditor,  the 

Rep.  498.]  proceeding   is    erroneous,   but  the 

/      4?)  [Perjury  may  be,  where  an  party  may  be  indicted  for  perjury. 

J    oath  has  been  erroneously  taken,  cs-  Ibid.] 

/    socially  while  the  proceedings   in 
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oath  was  taken,  the  presumption  may  be  rebutted  by  other  #cri* 
deuce,  and  the  defendant,  if  he  succeed,  will  be  entitled  to  an 
acquittal,  3  Campb.  432.  But  a  false  oath  taken  before  peraonst 
who  being  originally  commissioned  to  examine  witnesses,  happen 
to  proceed  after  the  demise  of  the  king  from  whom  their  com- 
mission proceeded  and  before  they  had  notice  of  that  fact,  may,  it 
is  said,  be  indicted  for  perjury,  Cro.  Car.  97, 8,  9.  sed  quaere.  To 
make  false  swearing  perjury  it  is  not. necessary  that  the  oath 
ahould  have  been  taken  as  a  witness  for  another,  but  may  be  upon 
an  affidavit  or  in  answer  to  questions  in  a  court  of  law  or  equity* 
or  respecting  some  collateral  matter  in  some  way  affecting  a  judi- 
cial proceeding,  1  Leach,  50.  Hawk.  b.  1.  c.  89.  s.  5. 

5tbly.  The  astertion  mutt  be  absolute.  It  was  formerly  laid 
[*305]  *  down  that  the  witness  must  give  bis  evidence  absolutely  and 
directly,  and,  therefore,  if  he  only  stated  that  he  thought,  remem- 
bered or  believed  that  which  afterwards  is  proved  to  be  false,  ho 
could  not  be  indicted  for  perjury,  3  Inst.  166.  But  it  seems  now 
to  be  quite  settled  that  if  a  man  swears  that  he  Relieves  that  to  bo 
true  which  he  knows  to  be  false,  he  swears  as  absolutely,  and  la 
as  criminal,  in  point  of  law,  as  if  he  had  made  a  positive  asser- 
tion that  the  fact  was  as  he  swore  he  believed  it  to  be,  3  Wife* 

427.  2  Bla.  Rep.  881.  1  Leach,  342.  Hawk.  b.  1.  c.  69.  s.  7.  n>  a. 
The  false  swearing,  however,  as  to  the  legal  operation  of  a  deed 
is  not  indictable,  1  Esp.  Rep.  280. 

6thly.  The  falsehood  mutt  be  material  to  the  matter  in  question  ; 
for  if  it  be  of  no  importance,  though  false,  it  will  not  be  perjury ; 
for,  as  it  does  not  concern  the  issue,  it  is  extra-judicial  in  this 
respect,  3  Inst.  167.  8  Ves.  J.  35.  Peake  Rep.  138.  Cro.  Eliz. 

428.  1  Bla.  Com.  137.  Ld.  Raym.  257.  889  Holt  535.  1  Term 
R.  67.  69.  And  it  always  lies  on  the  prosecutor  to  prove  that  tho 
perjury  was  material,  id.  ibid.  Hawk.  b.  I.e.  69.  s.  8.  n.  3.  In 
the  application  of  this  rule  some  difficulty  seems  to  have  arisen* 
It  is,  however,  clear  that  if  the  subject  matter  is  entirely  foreign 
to  the  purpose,  not  tending  either  to  extenuate  or  increase  the 
damages  or  the  guilt,  nor  likely  to  induce  ttytf  jury  to  give  a  more 
easy  credit  to  the  substantial  part  of  the  evidence,  the  party  will 
not  be  liable  to  an  indictment,  Hawk.  b.  I.e.  69.  s.  8.  It  is  indeed 
urged  by  Hawkins,  with  great  appearance  of  truth,  that  this  must 
be  intended  where  the  question  is  put  in  such  a  manner  that  the 
witness  might  reasonably  apprehend  that  the  sole  design  of  putting 
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• 

V       was  to  acquire  information  on  the  substantial  part  which  might 

lduce  him  through  inadvertency  to  take  no  notice  of  the  circum- 
^     tantia]  part  of  his  story,  for  he  argues  that  the  minuteness  of  a 
1    larrative  is  frequently  a  great  inducement  with  a  jury  to  give  it 
redit,  Hawk.  b.  1  •  c.  69.  s.  8.    Something  perhaps  might  be 
rged  against  this  reasoning ;  it  seems  to  put  the  legal  guilt  of 
erjury  on  a  wrong  footing  by  confounding  it  with  the  moral ;  and 
ideed  does  away  entirely  the  distinction  between  material  and 
mmaterial  averments,  and  sets  aside  the  rule  the  author  has  just 
oefore  endeavoured  to  establish ;  for  it  goes  to  prove  that  every 
man  is  legally  guilty  of  perjury,  when  he  swears  falsely  before  a 
competent  officer,  and  confounds  the  impertinency  of  the  false 
evidence  with  the  absence  of  an  intention  of  deceiving ;  we  have 
already  seen  that  where  there  is  no  intention  to  mislead,  even 
though  the  false  statement  be  ever  so  material,  the  party  cannot 
be  punishable»  because  the  perjury  loses  all  its  legal  guilt  by  the 
absence  of  a  bad  design.    To  resolve  one  established  rule  into 
mother  is  rather  suspicious.  *  It  is,  however,  more  easy  to  decide  [*306J 
on  each  particular,  case  than  to  establish  any  general  principle. 
To  swear  falsely  as  to  the  character  of  a  witness  is  sufficiently 
material,  Comyn.  Rep*  43.  1  Ld.  Raym.  358.    And  in  general  it 
is  sufficient  if  the  matter  be  circumstantially  material  to  the  is* 
sue,  or  affect  the  ultimate  decision,  1  Ld.  Raym.  258.  8  id.  889. 
2   Roll.  R.  369.    Thus  perjury  may  be  committed  by  falsely 
swearing  that  another  witness  is  entitled  to  credit  if  such  asser- 
tion conduce  to  the  proof  of  the  point  in  issue,  2  Ld.  Raym.  958. 
And  it  is  certain  that  there  is  no  necessity  that  the  false  evidence 
should  be  sufficient  to  render  the  party  on  whose  behalf  it  is 
given  successful,  but  it  will  suffice  if  that  is  its  evident  tendency, 
2  Ld.  Raym.  889.  or  in  a  civil  action  it  has  the  effect  of  increas- 
ing or  extenuating  the  damages,  comme  semble  Wood's  Inst 
435. 

To  constitute  perjury  at  common  law  it  is  not  necessary  that 
the  false  oath  should  obtain  any  credit  or  occasion  any  actual 
injury  to  the  party  against  whom  the  evidence  is  given ;  for  the 
prosecution  is  not  grounded  on  the  inconvenience  which  an  indi- 
vidual may  sustain,  but  on  the  abuse  and  insult  to  public  justice, 
2  Leon.  21 1.  3  Leon.  230.  7  T.  R.  315. 

P&oobss.— Though  there  does  not  seem  to  be  any  difference  Process* 
in  the  power  of  magistrates  and  judges  to  issue  their  warrants 
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Id  cases  of  misdemeanour,  and  they  hare  therefore  a  power  so  t« 
do  In  perjury, as  well  as  mother  cases  (see  I  vol.  p.  13*,  14*.)  in 
the  practice  of  the  London  police  offices,  no  warrant  is  usually 
granted  to  apprehend  a  party  accused  of  this  offence,  before  an 
indictment  has  been  found  sgainst  him.  But  by  33  Geo.  II.  c.  1 1. 
any  justices  of  assize,  nisi  urius,  gaol  delivery,  or  of  a  court  of 
great  sessions  in  Wales  or  a  county  palatine,  is  authorised  during 
the  sitting  of  the  court  or  within  twenty  four  hours  after  Us  rising, 
to  direct  any  person  examined  as  a  witness  upon  a  trial  before 
him,  to  be  prosecuted  for  perjury,  and  to  assign  the  party  injured, 
or  other  person  undertaking  to  conduct  the  prosecution,  counsel 
who  must  discharge  their  duty  without  remuneration.  Proceed*  ■ 
ings  thus  instituted  are  also,  by  the  same  act,  exempted  from  ■ 
taxes,  duties  and  fees  of  court,  by  a  certificate  Which  the  clerk  of 
assise,  he.  must  give  to  the  person  selected  to  conduct  them. 
Justices  of  the  peace  bare  no  jurisdiction  over  perjury  at  com- 
<  mon  law,  though  they  have  under  the  statute  t  it  is,  therefore, 
most  usual  to  commence  prosecutions  for  this  offence  in  the  king's 
bench,  ns  at  the  assises,  Hawk.  b.  U  e.  69.  a.  14.  n.  5.  and  id.  b,  • 
3,  c.  8.  s.  38.  ante  I  vol.  139*,  140*. 
Indict.  Imdictmskt.— In  former  times,  indictments  for  perjury  were 

oVriarr  at  ""edingly  prol"  »nd  dangerous.  Thus,  an  information  on  the 
common  statute  of  Elizabeth,  set  forth  the  statute  kself,  the  pleadings  in  an 
*  action  of  ejectment,  the  issue  joined,  the  proceedings  on  the  trial, 
the  whole  evidence,  and  the  assignment  of  perjury  upon  it.  Co. 
Ent.  Inform.  387.  But  in  order  to  facilitate  prosecutions  for  per- 
jury, which  have  frequently  been  unsuccessful,  in  consequence  of 
formal  defects,  it  was  enacted  by  93  Geo.  II.  c  11.  that  in  every 
indictment  and  information  for  wilful  and  corrupt  perjury,  it  shall 
be  sufficient  to  set  forth  the  substance  of  the  offence  charged  upon 
the  defendant,  and  by  what  court,  or  before  whom  the  oath  was 
taken,  (averring  such  court,  or  person  or  persons  to  have  a  com* 
petent  authority  to  administer  the  same)  together  with  the  proper 
averment  or  averments,  to  falsify  tjie  matter  or  matters  wherein 
terjury  or  perjuries  is  or  are  assigned  without  setting  forth 
till,  answer,  information,  indictment,  declaration,  or  any  part 
iy  record  or  proceeding,  either  in  law -or  equity,  other  than 
oresaid ;  and  without  setting  forth  the  commission  or  autho* 
of  the  court  or  "  person  or  persons  before  whom  the  perjury 
committed."     See  observations  on  the  statute  5  T.  R.  3l»> 


[*307] 
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2  M.  and  S.  365,  and  a  clear  and  succinct  summary  off  ike  usual 
parts  of  an  indictment  for  this  offence.  S  Leach,  8S9,  860.  It  b 
usual,  however,  to  set  forth  so  much  at  least  of  the  matter  sword,  » 
as  is  alleged  to  be  untrue,  in  order  to  render  the  assignment  of 
perjury  intelligible  and  consistent ;  beyond  this,  it  is  eettainly  ad- 
visable to  take  advantage  of  this  statute ;  which  Lord  Kenyonre- 
•gmtted,  so  few  prosecutors  seemed  inclined  to  observe.  5  T.  R» 
-3t7.  nand  the  court  will  censure  unnecessary  prolixity,  as  setting 
-ant  continuances  in  the  forme?  prosecution,  and  make  the  party 
pay  the  expense,  1  Leach,  201.  If^  however,  the  prosecutor  seta 
forth  the  commission  on  which  the  authority  of  the  court  was 
founded,  the  proceedings  will  not  be  vitiated  by  a  clerical  error 
m the  reohaL  5  T.  R.  31  1.  2  Campb.  139.  1  Leach,  192.  1  Campb. 
404.  The  statute  requires  only  the  substance  of  the  offence,  the  \ 
name  of  the  court,  a  simple  averment  of  the  court's  authority  to  . 
administer  the  oath,  and  proper  averments  of  the  fokity  of  the  de-  / 
fondant's  assertions*  The  substance  of  the  charge  is  intended  in 
opposition  la  its  details  j,  and,  therefore,  it  is  sufficient  if  all  the 
circumstances,  necessary  to  describe  and  render  it  intelligible  in 
its  legal  requisites,  appear  on  the  fece  of  the  proceedings,  5  T, 
R.  3  18.  It  has  been  held*  that  though  there  be  two  counts  in  the 
original  proceeding,  yet  an  averment  that  an  issue  came  on  to  be 
tried,  wile  be  no  variance.  Peake,  Rep.  37. 

la  stating  the  fUace  where  the  perjury  was  committed,  some 
place  must  be  alleged,  to  which  a  venire  may  be  reasonably  award- 
ed* and  therefore  to  charge  the  offence  *  at  the  Guildhall  of  the 
city  of  London,"  will!  not  suffice,  unless  some  parish  or  ward  be 
also  *  inserted,  though  in  the  case  of  any  other  city,  it  seems  it  [#308] 
Would  suffice.  2  Leach,  800.  When  the  perjury  is  committed  in 
a  hall,  situate-  within  the  limits  of  a  city,  which  is  a  county  in  it- 
self, on  the  trial  of  a  cause  before  a  jury  of  the  county  at  large, 
the  indictment  may  be  found  and  tried  at  the  assizes  for  the  1st* 
ter.  Dougl.  791.— -And  an  indictment  for  perjury  in  an  affidavit  of 
an  attorney,  on  a  summary  application  against  him,  need  not  spe- 
cify, the  place  where  the  court  was  holden,  to  which  the  motion 
was  originally  addressed,  but  it  will  suffice,  if  a  proper  venue  be 
laid  to  the  fact  of  the  actual  perjury,  7  T.  R.  315.  A  too  general 
statement  of  place,  put  absolutely  to  the  fact  of  false  swearing, 
cannot  be  aided  by  an  inuendo  expressing  a  parish,  and  containing 
a  minute  description  of  the  place  where  it  was  taken,  1  Ld.  Raym. 
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256.  It  suffices  howcrcr  to  show,  that  the  perjury  was  commit- 
ted any  where  in  the  county,  though  at  a  different  parish,  or 
place,  to  that  alleged  in  the  indictment,  unless  there  be  a  vari- 
ance in  some  specific  local  description.  Holt,  Rep*  534,  ante 
200,  1.  1  vol. 

In  stating  the  tubitance  of  the  charge,  there  are  several  cir- 
cumstances, which  it  is  necessary  to  observe*    By  way  of  induce- 
ment it  will  suffice  to  state  so  much  as  renders  intelligible  the  as- 
signment of  the  perjury*    Thus  it  is  sufficient  to  state  that  a  cer- 
tain«cause  bad  arisen}  and  was  depending  and  came  on  to  be  tried 
in  due  form  of  law,  or  that  at  such  a  court  I.  K-  was  in  due  form 
of  law  tried  on  a  certain  indictment,  then  and  there  depending 
against  him  for  murder,  and  that  the  perjury  was  committed  on 
the  trial,  either  of  the  civil  or  criminal  proceeding.    5  T.  R.  318. 
Cro.  C.  C.  7th  Ed.  612.  n.  a.    Thus  also  where  a  complaint  was 
made  ore  tenus,  by  a  solicitor  to  the  court  of  chancery,  of  an  ar- 
rest in  returning  home  after  the  hearing  of  a  cause,  it  was  holden 
sufficient  to  state  that  "  at,  and  upon  the  hearing  of  the  said  com- 
plaint, the  defendant  swore,'9  fee.  and  that  there  was  no  occasion 
.for  any  positive  averment  of  the  hearing  the  application,  1  T.  R. 
74.    It  is  unnecessary  to  set  out  the  continuances  of  the  former 
prosecution,  1  Leach,  201,  or  to  state  out  of  what  office,  process 
issued,  in  case  of  perjury,  on  a  Bill  of  Middlesex,  though  if  a 
wrong  office  be  stated,  the  indictment  will  be  defective,  Peake, 
N.  P.  112.  Cro.  C.  C.  339,  56.    The  statute  23  Geo.  II.  ell. 
renders  it  unnecessary  to  set  forth  the  commission,  from  which 
the  authority  of  the  court  is  derived,  in  which  the  perjury  was 
committed.    But  it  also  makes  it  necessary  to  aver  concisely, 
that  they  had  competent  authority  to  administer  the  oath,  which 
must  therefore  be  pursued  in  every  indictment  for  this  offence. 
Dougl.  156.    If,  however,  the  prosecutor  will  set  forth  the  unne- 
cessary matter,  he  must  do  it  with  legal,  though  not  with  literal 
[*309]  ^curacy.  »5  T.  R.  317.  1  Esp.  Rep.  97.  9  East,  157.  2  Carapb. 
139.  1  Ld.  Raym.  701.  13  East,  547.    But  it  has  been  holden  that 
an  indictment  for  perjury  at  the  assizes  will  be  good,  though  it 
state  the  oath  to  have  been  taken  before  one  justice  only,  though 
the  names  of  two  are  inserted  in  the  caption,  1  Leach,  150.     14 
East,  2 18,  n.  a.    And  when  the  offence  occurred  on  a  trial  before 
the  chief  baron  at  Nisi  Prius  in  Middlesex,  there  is  no  occasion 
to  mention  the  associate,  and  if  it  be  stated  "  et  sic  commisit  vo- 
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lunUrium  perjurium  coram  the  lord  chief  baron,  associate  sibi  J* 
S."  the  proceedings  will  be  valid.  2  Ld.  Raym.  1221. 

It  is  undoubtedly  necessary  that  it  should  appear  on  the  face  of 
the  indictment,  that  the  false  allegations  were  material  to  the 
matter  in  issue,  1  T.  R.  69.  5  T.  R.  318.  Comb.  461.  Cro. 
Eliz.  438.  Comyns,  Rep.  43.  8  Ves.  J.  35.  2  Bridgman's  In^ 
dex,  395.  2  Ld.  Raym.  889.  Holt,  535.  Cro.  C.  C.  7th  Ed. 
613.  n.  a.  But  it  is  not  requisite  to  set  forth  all  the  circumstan- 
ces which  render  them  material,  the  simple  averment  that  they 
became  and  were  so  will  suffice,  5  T.  R.  3 18.  see  Ld.  Raym.  889. 
though  it  will  be  proper  to  state  any  circumstance,  to  which  the 
assignment  of  perjury  must  afterwards  refer.  1  T.  R.  66.  On 
the  other  hand,  it  should  seem  that  if  the  materiality  of  the  ques- 
tion evidently  appears  on  the  record,  as  where  the  falsehood  af- 
fects the  very  circumstance  of  innocence  or  guilt,  or  where  the 
perjury  is  assigned  on  documents  from  the  recital  of  which  it  is 
-evident  that  the  perjury  was  important,  the  express  allegation 
may,  with  safety,  be  omitted.  See  Trem.  P.  C.  139,  fee.  and  7 
T.  R.  315. 

It  must  appear  that  the  defendant  was  regularly  morn.  But  it 
will  be  sufficient  if  it  be  stated  that  he  was  in  due  manner  sworn, 
though  he  took  the  oath  according  to  the  ceremonies  of  a  parti- 
cular religion,  Peake,  N.  P.  155.  And  if  he  were  sworn  twice, 
first  in  the  usual  form,  and  afterwards  after  his  own  method,  to 
state  that  he  was  sworn  on  the  holy  gospel  of  God,  will  suffice, 
though  had  he  been  sworn  ooly  in  the  latter  way,  the  variance 
would  have  been  fetal,  id.  ibid.  Cro.  C.  C.  7.  id.  575.  n.  (c).  It 
is  not  necessary  to  state  that  the  justices,  &c.  were  of  the  quorum* 
26  Geo.  II.  c  27. 

It  is  proper  to  aver  that  the  defendant  falsely  swore,  &c.  2  M. 
and  S.  385,  but  in  an  indictment  for  perjury  at  common  law,  the 
word  "  wilfully,"  &c.  is  not  necessary,  it  being  implied  from  the 
words,  falsely,  maliciously,  wickedly,  and  corruptly.  1  Leach, 
71. 

The  matter  on  which  the  assignment  of  perjury  is  made  need 
not  be  prefaced  with  the  words,  «  to  the  tenor  and  effect  follow- 
ing,M  or  other  expressions  wluch  compel  an  exact  recital,  but  it 
should  rather  be  u  in  substance,  and  to  the  effect  following/'  S 
Campb.  *  138.  Cro.  C.  C.  7th  ed.  673.  n.  (a),  and  cases  there  [*310] 
cited,  "  or  in  manner  and  form  following,  that  is  to  say,"  which 
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allow  of  a  greater  latitude.  (1  Leach,  193.)  And  it  teems  to  be 
sufficient  to  state  that  the  defendant  did  falsely  swear,  fee.  that, 
Ice.  Trem.  P.  C.  139.  1  T.  R.  64.  and  then  stating  the  precise 
words,  with  innuendo*,  or  the  substance  of  what  was  sworn  to ; 
a  Tariance,  however,  in  the  latter  case,  which  alters  the  sense, 
will  be  fatal.  1  Leach,  133,  And  in  an  indictment  for  perjury  in 
an  affidavit  if  a  word  were  accidentally  omitted  in  the  original  do* 
eument,  it  must  not  be  supplied  as  if  sworn,  but  inserted  and  ex* 
plained  by  an  innuendo,  see  1  Campb.  404,  where  lord  Ellen* 
borough  said  "  the  words  ought  to  be  set  out  exactly  as  sworn, 
ad  if  there  be  any  mistake,  or  ambiguity  in  the  words  of  the 
oath,  that  can  only  be-  remedied  by  an  innuendo ;"  and  if  in  one 
count  the  whole  of  the  defendant's  evidence  be  set  out  continuous- 
ly, it  is  reported  to  have  been  decided,  that  the  prosecutor  must 
prove  it  all,  though  the  words,  "  to  the  substance  and  effect  fol- 
lowing," are  prefixed  to  the  recital,  3  Campb.  134.  So  also,  if 
in  an  indictment  for  perjury,  before  a  committee  of  the  House  of 
Common**  on  an  election  petition,  it  be  stated,  that  A.  B.  and  C. 
D.  were  returned  to  serve  as  burgesses  for  the  said  borough  of 
New  Malton,  and  the  indenture,  when  produced,  describes  them 
as  returned  for^ Malton,  without  the  epithet,  "  New,"  the  variance 
will  be  fatal.  2  Campb.  134.  141.  But  it  would  suffice  to  say  that 
the  election  was  had,  "  by  virtue  of  a  certain  precept  of  the  high 
sheriff  of  the  county,  by  him  duly  issued  to  the  bailiff  of  the  said 
borough  of  New  Malton,"  though  the  precept  varied,  because  it 
it  is  said  not  to  be  matter  of  description.  2  Campb.  140. 

In  setting  forth  the  matter  on  the  record,  on  which  the  assign- 
ment is  made,  as  well  as  the  perjury,  it  is  frequently  necessary  to 
make  use  of  innuendoes,  in  order  to  explain  the  meaning.  An 
innuendo  is  defined  to  be  a  mode  of  explaining  some  matter  al- 
ready expressed  ;  it  seTves  to  point  out  where  there  is  precedent 
matter,  but  can  never  introduce  a  new  charge ;  it  may  elucidate 
what  is  already  averred,  but  cannot  add,  or  enlarge,  or  alter  its 
sense.  2  Salk.  513.  1  Ld.  Raym.  256.  12  Mod.  139.  9  East.  95. 
It  signifies  nothing  more  than  the  words,  "  id  est"  "  ecilicit"  or 
"  meaning,"  or  "  aforesaid,'9  as  explanatory  of  a  matter  already 
sufficiently  set  forth  $  as  C.  D.  (meaning  the  defendant),  or  that 
subject,  (meaning  the  subject  in  question.)  Cowp.  684.  And, 
therefore,  if  it  is  intended  to  explain  any  thing,  the  matter  must 
first  be  put  on  the  record  for  it  to  explain  :  thus  the  words,  «  he 
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has  burnt  my  barn"  cannot  by  innuendo  be  taken  to  mean  a  bare 
full  of  corn,  4  Co.  20.  a.  but  if  it  had  been  stated  before  by  way 
of  inducement,  that  the  owner  had  a  barn  full  of  corn,  and  then 
the  innuendo  had  referred  *toit  as  such,  the  meaning  would  [*311] 
have  been  complete.  1  Saund.  243.  a.  n.  4.  see  1  Chitty  on  Plead- 
ing, 383.  And  if  any  use  be  made  of  the  innuendo  which  is  thus 
imperfect  it  cannot  be  rejected  as  surplusage,  nor  will  it  be  cured 
by  verdict,  1  Ld.  Raym.  256.  Thus  if  a  place  be  named  as  N»> 
and  afterwards  explained  by  innuendo,  to  mean  N.  in  Devonshire! 
though,  in  the  assignment  of  perjury,  it  be  stated  generally  that 
the  defendant  was  not  at  N.,  it  will  be  taken  to  refer  to  the  whole 
innuendo,  and  if  that  be  defective,  the  error  will  be  fatal,  1  Ld. 
Raym.  261-  However,  where  the  oath  of  the  defendant  was  that 
he  had  been  arrested  before  he  got  to  his  own  house,  in  the  parish 
.of  St.  Martin's  in  the  fields,  an  innuendo  his  house  in  the  Hay- 
market,  in  St.  Martin's,  &c.  is  good  as  only  a  more  particular 
description  of  the  same  house  ;  so  an  oath  being  that  the  defen- 
dant was  arrested  upon  the  steps  of  his  own  door,  an  innuendo 
that  it  was  the  outer  door  is  good,  1  T.  R.  70.  But  where  the 
innuendo  and  the  matter  it  introduces  are  altogether  impertinent 
and  immaterial,  it  may  be  rejected  as  superfluous,  1  T.  R.  65. 
9  East.  03.  In  perjury  on  an  affidavit,  it  is  not  necessary  to  refer 
to  the  files  of  the  court,  or  shew  in  what  way  it  was  afterwards 
used,  for  the  guilt  was  complete  as  soon  as  the  falsehood  was  pro- 
nounced and  sanctioned  by  an  oath,  7  T.  R.  315. 

The  assignment  of  ficrjury  consists  of  an  express  contradiction 
of  the  defendant's  statement  on  oath,  as  explained  by  innuendoes, 
which  will  suffice,  1  T.  R.  70.  There  can  be  no  doubt  that  it 
is  necessary  to  falsify  by  averments  in  the  indictment,  those  parts 
of  the  defendant's  allegations  on  oath,  in  which  it  is  intended  to 
charge  him  on  the  trial  with  having  committed  the  offence  in 
question,  2  Maule  and  Seiw.  385  to  392.  These  averments,  or 
assignments  of  perjury,  as  they  are  technically  termed,  should 
'  be  specific  and  distinct,  in  order  that  the  defendant  may  have  no- 
tice of  what  he  is  to  come  prepared  to  defend,  see  id.  ibid,  and  it 
would,  therefore,  be  insufficient  to  aver  generally,  and  indefinite- 
ly, that  the  defendant's  oath  was  false ;  in  many  instances,  how- 
ever, the  indictment  may  not  be  vitiated  by  the  assignment  being 
rather  more  comprehensive  than  the  terms  of  the  defendant's  evi- 
dence.   Thus  if  the  defendant  swore,  "  that  he  never  did,  at  any 
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time,  during  his  transactions  with  the  victualling  office,  charge 
more  than  the  usual  sum  per  quarter,  beyond  the  price  he  actual- 
ly paid  for  any  grain  purchased  by  him  for  the  said  commission- 
ers as  their  cornfactor,"  and  this  assertion  be  contradicted  by  an 
averment  that  "  he  did  charge  more  than  the  usual  sum  per  quar- 
ter, for  and  in  reeflect  of  such  malt  or  grain/'  the  indictment  will- 
not  be  vitiated  by  the  introduction  of  the  words,  "  and  in  respect 
of,"  Rex.  v.  Atkinson.  Cro.  C.  A.  437  to  451.  Bac.  Abr.  Perjury, 
[*312]  C.  1  Saund.  249.  a.  note  1.  S.  C.  If  there  *be  several  assign- 
ments of  perjury  in  one  count  it  will  suffice  to  prove  one  of  them, 
and  though  some  be  bad,  judgment  will  be  given  for  the  crown, 
on  the  sufficient  assignments,  2  Ld.  Raym.  886.  2  Campb.  138, 
9.  Cro.  C.  C.  7  Ed.  622.  The  truth  of  the  defendant's  oath  is 
usually  negatived  in  different  ways,  see  forms  post,  319,  &c.  and 
when  the  defendant  swears  only  to  belief  it  may  be  proper  to  aver, 
"  that  he  well  knew,"  the  contrary  of  what  he  swore,  as  in  4 
Wentw.  231,  and  post,  320*. 

After  the  perjury  has  been  assigned,  the  indictment  usually 
conclude*,  "  that  so  the  defendant  did  commit  wilful  and  corrupt 
perjury,"   2  Leach,  860.   Starkie,  195  ;  but  it  should  seem  that 
.this,  conclusion  of  law  from  the  premises  is  immaterial,  see  2 
Leach,  856.  ante  1  vol.  332.    The  court  will,  in  general,  refuse 
to  quash  an  indictment  for  perjury,  however  defective,  and  com- 
pel the  defendant  either  to  plead  or  demur,  Hawk.  b.  2.  c.  25.  s. 
146.    Nor  will  they  grant  a  certiorari  to  remove  it,  unless  strong 
ground  be  shown  for  the  application,  Hawk.  b.  2.  c.  27.  s*  28.— 
And  the  lord  chancellor  will  not  grant  leave  to  amend  an  answer 
in  Chancery,  where  an  indictment  for  perjury  is  even  threatened, 
though  the  party,  having  no  interest,  could  not  be  supposed  to 
.make  the  false  oath  with  a  corrupt  design,  1  Brown,  Ch.  Rep. 
419. 
Evidence.      Evidence.     In  perjury,  the  accusation  must  be  proved  by  two 
witnesses,  10  Mod.  194.  2  Stra.  1230.   13  Ves.  J.  134.  2  Bridg- 
man,  Index  395.  ante  1  vol.  562,  3.  because  if  a  person  could  be 
found  guilty  on  the  testimony  of  a  single  witness,  there  would  on- 
ly be  one  oath  against  another,  4  Bla.  Com.  358  ;  but  see  ante  1 
vol.  562,  3.     When  the  perjury  is  set  out  continuously,  it  must 
be  proved  accordingly,  although  the  count  contains  several  dis- 
tinct assignments  of  perjury,  2  Campb.  134.     And  it  has  been 
holden  that  the  prosecutor  must  prove  the  whole  of  the  defen- 
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dam's  evidence,  because  he  might  in  one  part  have  corrected  any 
mist<&e  made  in  another,  though  when  the  perjury  was  commit- 
ted, on  a  cross-examination  respecting  a  fact,  not  connected  with 
the  general  merits  of  the  case,  proof  of  all  the  cross-examination 
will  suffice,  Peake,  37.  170.    But  it  should  seem  that  this  doc- 
trine of  compelling  the  prosecutor  to  prove  more  than  a  prima 
fade,  establishes  the  defendant's  guilt,  in  an  anomaly  in  the  cri- 
minal law,  for,  in  general,  the  party  indicting  is  not  bound  to  an- 
ticipate matters  of  defence,  which  it  lies  on  the  prisoner  to  bring 
forward ;  we  have,  therefore,  seen  that  it  is  not  necessary  to  ne- 
gative the  exceptions  in  a  distinct  section  of  a  statute,  or  to  aver 
that  the  defendant  had  no  excuse  for  the  breach  of  any  positive 
duty.    Nor  does  it  seem  that,  in  this  ease,  the  party  indicted 
would  sustain  hardship  in  being  compelled  to  shew  that  he  had 
corrected  the  part  of  his  evidence  assigned,  as  was  done  in  1  Sid. 
418.    In  an  indictment  for  perjury,  in  answer  *to  a  bill  in  chan-  [#313 j 
eery,  it  is  sufficient  evidence  of  the  identity  of  the  prisoner  with 
the  party  who  actually  took  the  oath  in  question,  if  his  hand- writ- 
ing be  proved,  as  well  as  that  of  the  master,  before  whom  the 
answer  was  sworn,  2  Burr*  1189.  1  Leach,  50;  for  if  this  were 
not  taken  to  be  sufficient  it  would  be  extremely  difficult  to  prove 
any  judicial  proceedings,  2  Campb.  509.  (as  to  the  proof  of  iden- 
tity, see  also  1  Leach,  327.)     It  is  also  sufficient  to  prove,  in  the 
first  instance,  that  the  person  before  whom  the  oath  was  taken, 
acted  in  the  capacity  of  an  officer,  to  raise  a  presumption  that  he 
had  competent  authority  to  receive  it,  for  it  is  the  general  pre- 
sumption of  law,  that  an  individual  acting  in  a  public  capacity  is 
duly  authorized  so  to  do,  3  Campb*  433.   4  T.  R.  366  ;  but  the 
defendant  is  at  liberty  to  rebut  this  prima  facie  inference,  by  po- 
sitive testimony  that  the  appointment  was  defective ;  and  if  he 
succeed  in  so  doing,  he  will  be  entitled  to  an  acquittal,  3  Campb. 
435.    On  an  indictment  at  common  law  for  perjury,  in  an  affidavit 
BWorn  before  the  court  of  K.  B.,  it  is  not  necessary  to  prove  that 
the  affidavit  was  filed  or  exhibited,  or  in  any  manner  used  by  the 
party,  7  T.  R.  315. 

•    Punishment.— See  ante  1  vol.  Index,  tit.  perjury.     The  pu-  Punish* 
nishment  for  perjury  at  common  law,  is  fine,  imprisonment,  and  menl' 
pillory,  at  the  discretion  of  the  court,  before  whom  the  offender 
is  convicted.     It  was  anciently  capital,  afterwards  banishment  or 
cutting  out  of  the  tongue,  4  Harg.  St.  Tr.  103.  the  last  of  which 
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penalties  is  one  of  the  few  instances  of  characteristic  punishment* 
which  have  been  somewhat  fancifully  recommended  by  an  ingeni- 
ous modern  writer.  Instances,  where  this  offence  has  been  visit* 
ed  with  very  great  severity,  are  to  be  found  in  times  comparative- 
ly recent  Of  these  the  judgment  upon  Titus  Oates  is  the  most 
remarkable.  He  was  sentenced  to  pay  a  fine  of  2000  marks— to 
be  whipped  from  Aldgate  to  Newgate,  and  from  Newgate  to  Ty- 
burn, to  be  imprisoned  for  life,  and  to  stand  four  times  every  year 
in  the  pillory,  4  Harg.  St.  Tr.  105,  6.  But  this  judgment  was 
declared  to  be  unjust  and  illegal,  and  Oates  was  pardoned  the  re- 
sidue of  his  punishment,  7  Harg.  St.  Tr.  455,  8  id*  47  &  When 
perjury  has  for  its  object  the  destruction  of  the  life  of  another,  it 
is  a  crime  of  as  deep  a  dye  as  the  most  aggravated  murder ;  for 
it  aims  not  only  to  take  away  the  life  of  its  victim,  but  to  cause 
his  whole  property  to  be  forfeited,  and  his  character  to  be  cover- 
ed with  infamy.  But  the  reason  why,  in  this  country,  a  capital 
punishment  is  not  inflicted  on  a  criminal  stained  with  guilt  so 
enormous,  may  be,  that  its  denunciation  would  overawe  and  ter* 
rify  witnesses,  however  honest,  and  restrain  them  from  giving 
evidence  in  those  cases  where  it  is  most  needed,  4  Bla.  Com.  96. 
{*314]  In  addition,  however,  to  the  penalties  of  fine,  imprisonment,  *and 
pillory,  which,  in  their  discretion,  the  judges  have  always  been 
authorized  to  inflict,  the  2  Geo.  II.  c.  35,  enables  them  to  order 
the  offender  toke  sent  to  the  house  of  correction  for  a  term  not 
exceeding  seven  years,  or  to  be  transported  for  the  same  period, 
and  makes  it  felony,  without  benefit  of  clergy,  in  the  convict  to 
escape  or  return  within  the  time  to  which  his  sentence  extends* 
At  the  present  day,  as  the  punishment  is  thus  discretionary,  it 
necessarily  varies  according  to  the  shades  of  atrocity  with  which 
each  individual  case  is  distinguished.  There  is  another  circum- 
stance which  attends  all  convictions  for  perjury,  though  it  forms 
no  part  of  the  judgment  at  common  law ;  the  incapacity  of  the 
offender  to  bear  testimony  as  a  witness.  See  ante  1  vol.  599*, 
600*.  When  the  indictment  is  framed  at  common  law,  a  pardon 
under  the  great  seal  restores  the  competency  which  the  convic- 
tion destroyed,  1  Vent.  349.  4  Harg.  St.  Tr.  682.  1  Esp.  R.  94. 
But  where  the  proceedings  are  grounded  on  5  Eliz.  c.  9.  this  can- 
not be  done  without  a  reversal  of  the  judgment,  because  it  is  here 
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made  a  part  of  the  punishment  prescribed,  1  Salk.  289.   5  Esp. 
Rep.  94.  ante  1  yoI.  *01»,  3*.  (i) 


II.  PERJURY  ON  STATUTE,  5  ELIZABETH,  o.  9. 

Offence.— The  5  Eliz.  c.  9.  s.  6.  after  directing  the  punishment  Offence  of 
for  subornation,  (see  post,  317*,  8*,)  enacts,  that  if  any  person  or  {^Ser^i 
persons  u  wilfully  and  corruptly  commit  any  manner  of  wilful  per-  Eliz.  c-  9. 
jury,  by  his  or  their  deposition,  in  any  of  the  king's  courts  there* 
in  before  mentioned,  viz.  of  Chancery,  Whitehall,  or  elsewhere 
within  any  of  the  king's  dominions  of  England  or  Wales,  or  the 
marches  of  the  same,  where  any  person  or  persons  shall  have  au- 
thority by  virtue  of  the  king's  commission  patent,  or  writ  to  hold 
plea  of  land,  or  to  examine,  hear,  or  determine  any  title  of  lands 
or  any  matter  or  witnesses  concerning  the  title,  right,  or  interest 
of  any  lands  or  tenements  or  hereditaments,  or  in  any  of  the  king's 
courts  of  record,  or  in  any  leet,  view,  of  frank  pledge  or  law-day, 
ancient  demesne  court,  hundred  court,  court  baron,  or  in  any 
court  or  courts  of  the  stannary  in  the  counties  of  Devon  or  Corn- 
wall, or  being  examined  ad  perpetuam  rci  memoriam ;  every  such 
offender  shall  forfeit  twenty  pounds,  half  to  the  party  aggrieved, 
and  have  imprisonment  by  the  space  of  six  months,  without  bail 
or  mainprize ;  and  the  oath  of  such  offender  shall  not  from  thence- 
forth be  received  in  any  court  of  record  in  England  or  Wales,  un- 
til such  judgment  shall  be  reversed,  &c.  on  which  reversal  the 
party  grieved  *  shall  recover  damages  against  the  party  who  did  [*315> 
procure  the  said  judgment  so  reversed  to  be  first  given."  (2)   In 


(1)  [By  the  laws  of  the  several  "  If  any  person  shall  wilfully  and 
states,  perjury  is  punished  by  fine,  corruptly  commit  perjury,  or  shall 
imprisonment,  &c.  &c.  In  Pennsyl-  by  any  means  procure  anv  person  to 
vania,  it  has  been  decided  that  per-  commit  corrupt  and  wilful  perjury, 
sons  convicted  of  perjury  are  liable  on  his  or  her  oath  or  affirmation,  in 
to  fine  and  imprisonment  at  hard  la-  any  suit,  controversy,  matter,  or 
hour,  but  not  to  any  particular  kind  cause,  depending  in  any  of  the  courts 
of  treatment,  as  to  diet  or  discipline,  of  the  United  States,  or  in  any  de- 
A  sentence  which  adjudged  the  con-  position  taken,  pursuant  to  the  laws 
vict  to  be  confined,  Jtd>  cloathed,  and  of  the  United  States,  every  person  so 
treateti  as  the  laws  direct,  is  errone-  offending  and  being  thereof  convict, 
otis*    3  Binney  Rep.  577.]  ed,shall  be  imprisoned,notexceeding 

(2)  [By  an  act  or  Congress  passed  three  years,  and  fined,  not  exceed- 
April  30,  1790,  it  is  provided  that,  ing  eight  hundred  dollars,  and  shall 
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the  construction  of  this  statute  it  has  been  laid  down,  that  no  one 
can  be  guilty  of  perjury  within  its  meaning,  who  might  not  be 
guilty  of  subornation  of  perjury  under  its  provisions  ;  because  it 
punishes  the  latter  offence  with  greater  severity  than  the  former, 
and,  therefore,  could  not  intend  to  enlarge  the  purview  as  to  what 
it  treats  as  the  smaller  offence,  beyond  its  scope  with  respect  to 
the  latter.  And,  therefore,  as  under  this  act,  subornation  can 
only  be  committed  in  "  matters  depending  in  suit  by  writ,  action, 
bill,  plaint,  or  information,  in  any  wise  concerning  lands,  tene- 
ments, or  hereditaments,  or  goods,  chattels,  debts,  damages,  &c." 
the  commission  of  perjury  itself  comes  under  the  same  restric- 
tion, 5  Co.  99.  a.  And,  on  this  ground,  it  is  easy  to  account  for 
the  decision  in  Price's  case,  Cro.  Jac.  120.  where  it  is  said  gene- 
rally,  that  no  indictment  will  lie  against  a  witness  for  the  crown, 
for  any  thing  he  may  depose,  because  the  king  cannot  prosecute 
his  own  witness ;  for  that  was  the  case  of  an  information  on  the 
statute  for  some  thing  sworn  on  an  indictment,  and  the  position 
in  its  broadest  sense,  can  never  for  a  moment  be  supported, 
Hawk.  b.  1.  c.  69.  s.  19.  And  as  the  clause  in  the  statute  re- 
specting perjury  committed  by  persons  in  their  examinations  ad 
fierfietuam  ret  memoriam,  or  in  their  depositions  in  some  of  the 
courts  there  mentioned,  is  taken  to  relate  only  to  the  oath  of  a 
witness ;  and,  therefore,  no  one  can  be  indicted  under  this  statute 
for  perjury  committed  in  an  answer  in  chancery,  in  exhibiting  ar- 
ticles of  peace,  in  a  presentment  made  as  a  homager  of  a  court 
baron,  or  in  waging  law,  or  making  oath  before  commission* 
ers  appointed  to  investigate  title,  3  Inst.  166.  3  Rol.  Abr.  77, 
Hawk.  b.  1.  c.  69.  s.  20.  It  seems  also  questionable  whether  any 
affidavit  in  a  court  of  justice,  or  deposition  before  the  sheriff,  on 
a  writ  of  enquiry,  can  be  made  the  subject  of  prosecution  under 
this  statute,.  Hawk.  b.  I.e.  69.  s.  31.  There  is  also  this  distinc- 
tion between  perjury  at  common  law  and  upon  this  act,  that  the 
former  may  be  brought  though  the  perjury  is  at  once  detected, 
and  does  not  succeed  in  injuring  any  individual,  but  no  indictment 
can  be  sustained  for  the  latter,  unless  some  one  was  actually  ag- 
grieved by  the  offence,  3  Inst.  166,  167.    It  is,  therefore,  much 


stand  in  the  pillory  one  hour,  and  be  the  United  States,  until  such  time  as 
thereafter  rendered  incapable  of  giv-  the  judgment  so  given  shall  be  re- 
ing  testimony  in  any  of  the  courts  of   versed.  Laws  U.  S.  vol.  2.  page  96.} 
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earner  and  mora  certain  to  proceed  at  common  law,  and  proceed- 
ings on  this  act  have  become  very  unusual. 

The  indictment  on  the  statute,  5  Eli*;  c.  9.  most  exactly  pur-  Jj^j^ 
sue  the  language  of  the  act.    And,  therefore,  if  it  allege  that  tb*  perjury,  on 
defendant  Bwore  to  the  matter  in  question  falsely  and  <W^ujly>5£li*c-9- 
or  falsely  and  corruptly,  or  falsely  and  wilfully,  w**»*  **1™% 
wilfully  and  corruptly,  it  will  be  invalid,  thP^b  il  conclude  that 
«  so  »the  defendant  did  commit  witf^***  «*™Pl  P*jwy»  con-   [*316] 
trary  to  the  form,  &*"   Cro.  ***•  U7-  l  Lcach>  7l'    And  il  *8 
necessary  to  state  cxpre*-*  that  **  was  8Wom>  9aA  thc  ***"*«* 
that  "  tacto  per  ^*acro.evangelio  deposuit,"  will  not  supply  its 

niace,  Cro^JsnZt  ,05,    ^ut  ^ere  l9  no  m******* to  show  whether 
jlc  ^,*  the  false  oath  by  his  own  act  or  by  the  subornation  of  an* 

other,  though  the  words  of  the  statute  are,  «  If  fltrton*  by  *u~ 

bomattony  $c.  or  by  their  own  act"  $c.  shall  commit  perjury  ; 

for  as  there  is  no  possible  motive  for  the  crime  which  does  not 

range  itself  under  one  or  the  other  of  these  provisions,  they  are 

merely  superfluous  and  have  no  influence  on  the  technicality  of 

the  proceedings,  3  Buist.  147.    In  indictments  on  this  statute  the 

precedents  show  how  the  affidavit,  fee.  was  used,  7  T.  R.  319.— 

Skin.  403.  Holt,  534.    Like  other  indictments  upon  statutes,  the 

indictment  should  conclude  contra  formam,  though  if  this  be 

omitted  it  will  be  good  as  at  common  law,  and  the  defendant  may 

be  punished  with  the  penalties  which  would  be  inflicted  if  the  act 

bad  not  been  referred  to,  but  cannot  be  sentenced  to  the  addition* 

ai  punishment  prescribed  in  the  statute,  2  Hale,  191,  193.  Cro. 

C.  C  8th  Ed.  40. 

Evidence— In  support  of  an  indictment  on  the  statute,  the  evi-  Evidence, 
dence  should  show  that  the  affidavit,  &c  was  used  conformably 
to  the  indictment,  7  T.  R.  319. 

The  fluniehment  is  prescribed  in  the  statute  as  recited  above.  The  pa- 
To  this  the  2  Geo.  II.  c.  25.  adds  the  option  of  transportation  for  u  mtn  * 
a  term  not  exceeding  seven  years,  or  imprisonment  for  not  more 
than  three  at  the  discretion  of  the  judges.  And  in  the  case  of 
perjury  at  elections,  the  18  Geo.  II.  c.  18.  unites  both  penalties 
on  the  statute  of  Elizabeth  and  2  Geo.  II ;  so  that  in  Price's  case, 
6  East,  327.  the  court  vacated  their  former  judgment  and  sen- 
tenced the  defendants  to  forfeit  20/.  each,  be  imprisoned  six 
months,  their  oath  not  to  be  received,  and  after  the  expiration  of 
their  confinement  to  be  transported  for  six  years.     CW*.— The 

Vol.  II.  Y 
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prosecutor  unless  he  is  also  a  witness,  and  his  name  appears  as 
SUch  on  the  back  of  the  bill,  cannot  claim  costs  as  a  party  griev- 
ed if  the  indictment  is  at  common  law,  but  only  when  it  is  fram- 
ed on  the  statute,  1  Esp.  R.  126. 


III.  PERJu«iES  MADE  FELONY. 

Offence,  Offence,  $c— It  is  enacted  by  31  to*^  lh  c-  10  g#  %A  TfM 
whosoever  shall  willingly  and  knowingly  u<w  a  fy^  ^^  —, 
procure  any  person  to  take  a  false  oath  to  obtain  iw  Drobate  of 
[*317]  any  *  will  or  wills,  or  to  obtain  letters  of  administration  u.  ^er 
to  receive  the  payment  of  any  wages,  pay,  or  other  allowances  ot 
money,  or  prize  money  due  or  that  were  supposed  to  be  due,  to 
any  officer,  seaman,  or  other  person  entitled  or  supposed  to  be 
entitled  to  wages,  pay,  or  other  allowances  of  money  or  prize 
money  for  service  due  on  board  of  any  ship  or  vessel  of  his  ma- 
jesty, &c.  or  the  executor,  administrator,  wife,  relation,  or  ere* 
ditor  of  any  such  officer  or  seaman,  or  other  person  who  has  real- 
ly served  or  was  supposed  to  have  served  on  board  of  any  ship  or 
vessel  of  his  majesty,  fee.  shall  be  deemed  guilty  of  felony  with* 
out  benefit  of  clergy.  And  by  28  Geo.  II.  c.  13.  s.  14.  for  the 
relief  of  insolvent  debtors,  any  prisoner  perjuring  himself  intend- 
ing to  take  the  benefit  of  that  act  is  made  equally  criminal.  Id 
the  proof  of  an  offence  under  the  first  of  these  statutes,  it  must 
.  be  shown  that  the  prisoner  took  the  oath  by  positive  evidence,  and 
mere  circumstantial  testimony  will  not  suffice,  1  Leach,  327. 


IV.  SUBORNATION  OF  PERJURY. 

The.  of.  Subornation  of  Perjury,  at  common  law,  is  the  procuring  an- 

other to  commit  legal  perjury,  who,  in  consequence  of  the  per- 
suasion, takes  the  oath,  to  which  he  has  been  incited,  Hawk.  b.  I. 
c.  69.  s.  10.  By  5  Eliz.  c.  9.  the  operation  of  which  as  to  perjury 
itself  wc  have  already  considered,  it  is  enacted  that  whoever  shall 
unlawfully  and  corruptly  firocure  any  witness  or  witnesses  by  let- 
ters, rewards,  promises,  or  by  any  other  sinister  and  unlawful  la- 
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• 

hour  or  means  whatsoever,  to  commit  any  wilful  and  corrupt  per- 
jury, in  any  matter  or  cause  whatsoever  depending  in  suit  and 
variance,  by  any  writ,  action,  bill,  complaint  .or  information,  in 
any  wise  concerning  any  lands,  tenements  or  hereditaments, 
goods,  chattels,  debts,  or  damages,  in  any  of  the  king's  courts, 
&c.  (as  enumerated  ante,  314*.)  or  shall  unlawfully  and  corruptly 
procure  or  suborn  any  witness  or  witnesses  who  shall  be  sworn  to 
testify  in  perpetuam  rei  memoriam  shall  forfeit  40/.  and  if  he  has 
not  that  sum  or  property  to  its  amount,  he  shall  be  imprisoned 
one  year,  and  stand  in  the  pillory  one  hour,  in  the  town  next  ad- 
joining the  place  where  the  perjury  was  committed.    To  render 
the  offence  of  subornation  of  perjury  complete,  either  at  common 
law  or  on  the  statute,  the  false  oath  must  be  actually  taken,  and 
no  abortive  attempt  to  solicit  will  bring  the  offender  within  its 
penalties,  3  Mod.  122.  1  Leach,  455.  in  notes.    But  the  criminal 
solicitation  to  commit  perjury,  though  unsuccessful,  *isarois-  [*318] 
demeanour  at  common  law,  punishable  not  only  by  fine  and  im- 
prisonment but  by  corporal  and  infamous  punishment,  2  East 
Rep.  17.  Hawk.  b.  1.  c.  69.  s.  10.  6  East,  464. 

Indictment.— In  the  indictment  for  this  offence,  it  does  not  seem  Indict- 
to  be  necessary  to  set  forth  the  means  used  by  the  defendant  toment* 
effect  his  design,  but  it  is  sufficient  to  state  that  he  "  by  sinister 
and  unlawful  labours  and  means"  procured  the  commission  of  the 
perjury,  2  Ld.  Raym.  886.  2  Leach,  796.  And  although  it  must 
appear  on  the  face  of  the  proceedings  that  the  intention  of  the 
defendant  was  consummated,  the  word  "  procured,"  or  "  per- 
suaded," will  sufficiently  convey  this  idea,  2  Ld.  Raym.  889.—* 
Though  the  older  precedents  generally  state  a  promise  of  money, 
the  modern  ones  commonly  state  merely  an  endeavour  to  suborn, 

2  Leach,  796. 

The  Evidence.— \n  support  of  an  indictment  for  subornation,  The  evi- 
the  record  of  the  witness's  conviction  for  perjury  is  no  evidence  dcnce* 
against  the  suborners,  but  the  offence  of  the  perjured  witness 
must  be  again  regularly  proved,  1  Leach,  455. 

Punishment.— As  prescribed  in  the  statute.     By  the  2  Geo.  II.  Punish- 
c.  25.  transportation  for  seven  years,  or  imprisonment  for  three, mcnt* 
or  for  any  shorter  term  in  either  case,  may  be  inflicted  on  a  party 
convicted  of  this  offence.    And  it  has  been  said  that  subornation 
of  perjury  should  be  visited  with  a  heavier  punishment  than  the 
perjury  itself,  for  plus  peccat  author  quam  actor,  5  Co.  Rep.  99. 

3  Inst.  167. 
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INDICTMENTS  FOR  PERJURY  IN  CIVIL  PROCEED- 
INGS BEFORE  TRIAL. 

For  per*        London.    That  S.-'B.  late  of  the  pariah  of  Saint  Mary-le-Bow, 

am^avit*to  *n  the  wait^  °^  Cheap,  *n  London  aforesaid,  yeoman,  wickedly  and 
hold  to  bail  maliciously  devising  aud  intending  unlawfully  and  unjustly  to 

in  C*      P 

sworn  be-  a^TleYe  an<*  oppress  one  P.  K.  and  also  to  subject  bim  without 
fere  depu-  any  just  cause,  to  divers  costs  and  charges,  and  also  to  cause  and 
in  London,  procure  the  sum  of  forty-one  pounds  six  shillings  and  six  pence, 

in  falsely   to  be  indorsed  upon  a  process  of  the  court  of  our  said  lord  the 

negativing 

tender  in    king*  of  the  bench  of  Westminster,  by  virtue  whereof  the  said  P. 

Bank  ,fN  K.  might  be  arrested  to  answer  in  the  same  court,  at  the  suit  of 
notes,  (b)  *  . 

W.  T.  R.  B.  *  and  M.  T.  with  an  intent  that  the  said  P.  K.  should 


[*319] 


be  compelled  to  find  bail  for  the  said  sum  of  — —  pounds ;  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provid- 
ed* CO  or  in  default  thereof  should  suffer  imprisonment,  on,  Sec* 
at  the  parish  aforesaid,  in  the  ward  aforesaid,  in  London  afore* 
said,  (d)  came  in  his  proper  person  before  F.  G  gentleman,  then 
being  deputy  of  T.  H.  gentleman,  then  filacer  of  the  said  court  of 
our  said  lord  the  king  of  the  bench  of  and  for  die  county  of  Sur- 
vey, and  then  and  there  in  due  form  of  law  was  sworn  and  did 
take  his  corporal  oath  upon  the  Holy  Gospel  of  God,  before  the 
said  F.  G.  (he  the  said  F.  G.  then  and  there  having  a  competent 
authority  to  administer  the  said  oath  to  the  said  6.  B.)  and  that 
the  said  S.  B  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  then  and  there  upon  his  oath  aforesaid,  false- 
ly, maliciously,  wickedly,  wilfully  and  corruptly  did  say,  depose, 
swear  and  make  affidavit  in  writing  in  substance  and  to  the  effect 
following,  (f)  (that  is  to  say)  that  the  said  P.  K.  at  the  time  of 


(b)  This  was  the  indictment  a-  parish  is  here  stated,  see  precedents 
gainst  Samuel  Bradford,  A.  D.  1804,  post* 

on  which  he  was  convicted,     see  (et  This  mode  of  introducing  the 

notes  as  to  the  offence,  process,  in-  matter  sworn,  or  the  words   "  in 

dictment,  evidence,  and  punishment,  manner  following  is  proper,"  see 

ante  302*  to  314#.  ante  309*.  or  it  may  be  stated,  that 

(c)  13  Geo.  1.  c  39.  s  3.  the  defendant  made  affidavit  in  writ- 

(d)  As  to  local  description,    3  ing  that,  &c.  as  in  4  Wentw.  249, 
Leach,  800.  and  Holt,  534.  ante  307*,  331* 

308*.    In  most  precedents  the  real 
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snaking  the  said  affidavit  was  justly  and  truly  indebted  to  the  said 
W.  T.  R.  B.»  and  M.  T.  in  the  turn  of  —  pounds,  fur  goods 
-sold  «nd  delivered  by  the  said  W.  T.  R.  B.  and  M.  T.  to  the  said 
P.  K.  and  at  his  request,  and  that  no  offer  had  been  made  to  pay 
the  said  sum  of——  pounds,  or  any  put  thereof,  in  any  note  or 
notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  on  demand  ;  as  by  the  said  affidavit  affiled 
in  the  said  court  of  our  said  lord  the  king  of  the  bench  at  West- 
minster aforesaid,  in  the  said  county  of  Middlesex,  (amongst 
other  things)  more  fully  appears,  (/)  whereas  in  truth  and  in 
fact,  an  offer  had  been  made  to  the  said  S.  B.  as  clerk  to  the  said 
W.  T.  R.  B.  and  M.  B.  and  on  their  account  before  the  deposing 
and  making  of  the  said  affidavit  of  the  said  S.  B.,  to  wit,  on  the 
said*  fcc.  aforesaid,  to  wit,  at,  fcc.  aforesaid,  to  pay  a  part  of  the 
said  awn  of  —  pounds,  to  wit,  the  sum  of  thirty -nine  pounds, 
in  notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  on  demand,  and  whereas  in  truth  and  in 
feet  an  offer  had  been  made  to  the  said  W.  T.,  R.  B.  and  M.  T. 
before  the  deposing;,  swearing  and  making  the  said  affidavit  of  the 
said  S.  B.  *  to  wit,  on  the  said,  fcc.  at,  fcc.  aforesaid,  to  pay  a  part  [*320] 
of  the  said  sum  of  —  pounds,  to  wit,  the  Bum  of  thirty-nine 
pounds,  in  notes  of  the  governor  and  company  of  the  Bank  of 
England,  expressed  to  be  payable  on  demand,  of  which  offer  the 
said  S.  B.  at  the  time  of  deposing,  swearing  and  making  of  his 
said  affidavit  well  knew,  (g)    And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said  S.  B.  on  the  said,  fcc.  at, 
fcc.  aforesaid|  before  the  said  F.G.  so  as  aforesaid,  having  a  com- 
petent authority  (A)  to  administer  the  said  oath  to  the  said  S.  B. 
falsely,  maliciously  and  wickedly,  (»)  in  manner  and  form  afore- 
said, did  commit  wilful  and  corrupt  perjury,  to  the  great  dis- 
pleasure of  Almighty  God,  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  great  damage  of  the  said  P.  K.  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 


(/)  This  allegation  it  unneces-  (A)  Some  of  the  precedents  are, 

sary,  ante  311*.  "baring  sufficient  and  competent 

(?)  See  same  allegation,  4  Went*,  power  and  authority  to  administer," 

231.  where  the  defendant  swears  to  &c.  4  Wentw.  272. 

believe,  this  allegation  may  be  pro*  (t)  Some  forms  run,  "falsely  and 

per,  but  otherwise  it  is  unnecessary :  maliciously,   wilfully  and   corrupt- 

j-hould  there  not  6e  a  venue  as  to  the  ly . w 
knowledge,  see  4  Wentw.  231. 
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For  per-  Middlesex  (/)  The  jurors  for  our  lord  the  king  upon  their  oath 

affidavit*11  P^wnt,  that  S.  £.  late  of,  &c.  gentleman,  wickedly  and  mali- 

held  to  ciously  contriving  and  intending  one  G.  W.  unlawfully  to  ag- 

deputy  gneve,  and  the  said  G.  W.  to  great  expence  of  his  monies  wick- 

filacer  for  ed|y  to  put  and  bring,  and  also  to  cause  the  sum  of  1880/.  to  be 
Middlesex  ...  .  „,  „  . .  .      j    « 

in  false      indorsed  upon  a  certain  process  of  the  court  of  our  said  lord  the 

taTth1™*    k'n&  of  the  bench  at  Westminster,  commonly  called  a  capias  ad 
debt.(i)      respondendum,  by  virtue  of  which  the  said  G.  W.  might  be  ar- 
[*321j     rested  to  answer  in  the  same  court  at  the  suit  of  the  said  S.  E. 
with  intent  that  the  said  G.  W.  should  be  compelled  to  find  bail 
for  the  aforesaid  sum  of  1880/.  of  the  monies  of  this  realm  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided, 
[*322]     on,  fcc.  at  the  parish  of  Saint  Andrew,  *  Holborn,  in  the  county  of 
Middlesex,  came  in  his  own  proper  person  before  one  F.  G.  then 
being  deputy  filazer  for  the  county  of  Middlesex,  and  then  and 
there,  to  wit,  on,  &c.  at  the  parish  aforesaid,  in  the  county  aforesaid* 
in  due  form  of  law  was  sworn,  and  did  take  his  corporal  oath  upon 
the  Holy  Gospel  of  God  before  the  said  F.  G.  (he  the  said  F.  G. 
then  and  there  having  sufficient  and  competent  power  and  autho- 
rity to  administer  an  oath  to  the  said  S.  £•  in  that  behalf,)  and  that 
the  said  S.  £.  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  then  and  there  before  the  said  F.  G.  upon  his 
the  said  S.  E.'s  oath  aforesaid,  falsely,  maliciously,  wickedly,  wil- 
fully and  corruptly  did  say,  depose,  swear  and  make  affidavit  in 
writing  amongst  other  things  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say,  that  G.  W.  (meaning  the  said  G.  W.  be- 
fore mentioned)  was  indebted  to  him  the  said  S.  E.  in  the  sum  of 
1 880/.  and  upwards,  for  money  had  and  received  of  him  the  said 
S.  E.  by  the  said  G.  W.  and  for  money  lent  and  advanced  by  him 
the  said  S.  E.  to  and  for  the  use  of  the  said  G.  W.  and  for  money 
paid  by  him  the  said  S.  E.  to  and  for  the  said  G.  W.  (as  by  the 
same  affidavit  affiled  in  the  said  court  of  our  said  lord  the  king  of 
the  bench  at  Westminster  aforesaid,  in  the  county  of  Middlesex, 
amongst  other  things  more  fully  appears,)  (m)  whereas  in  truth 


(i)  See  another  form,  negativing        (m)-  This  allegation  is  unneces- 

the  debt  in  different  ways,  4  Wentw.  sary,  ante  311*  ;  nor  is  in  necessary 

231.  232.  and  precedents  post.  to  state  the  jurat  of  the  affidavit,  9 

(/)  This  was  the  indictment,  the  East*  445. 
48  Geo.  III.  against  Emdcn  from  the 
crown  office. 
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tad  in  fact  the  said  G.  W.  in  the  affidavit  aforesaid  named,  was 
not  at  the  time  of  making  the  said  affidavit  by  the  said  S.  £.  as 
aforesaid,  indebted  to  the  said  S.  E.  in  the  sum  of  1880/.  for  mo* 
ney  had  and  received  of  the  said  S.  E.  by  him  the  said  G.  W. 
and  for  money  paid  by  the  said  S.  £.  to  and  for  the  said  G.  W.  as 
in  the  said  affidavit  so  made  and  sworn  by  the  said  S.  E  is  un- 
truly set  forth,  and  whereas  in  truth  and  in  fact  the  said  G.  W.  in 
the  said  affidavit  named,  was  not  at  the  time  of  making  the  said 
affidavit  by  the  said  S.  E.  as  aforesaid,  indebted  to  the  said  S.  E. 
in  the  said  sum  of  1880/.  upon  any  account  whatever,  and  whereas 
in  truth  and  in  fact  he  the  said  G.  W.  in  the  said  affidavit  named 
was  not  at  the  time  of  making  the  said  affidavit  by  the  said  S.  E. 
as  aforesaid,  indebted  to  the  said  S.  E.  in  the  sum  of  1880/.  or  in 
any  other  sum  of  money  whatever,  and  whereas  in  truth  and  in 
feet  he  the  said  G.  W.  in  the  said  affidavit  named  did  not  at  the 
time  of  making  the  said  affidavit  as  aforesaid,  owe  to  nor  was  he 
iadeUed  to  the  said  S.  E.  in  the  sum  of  1880/.  on  any  account 

whatever,  «od  the  said  S.  E.  then  and  there  well  knew  the  same, 
to  w*v»  at9  &c>  aQd  vherea8  m  truth  aQd  m  fact  he  the  gaid  G  w. 

did  not  at ^  dme  of  mtking  the  said  affidavit  by  the  said  8.  E. 

as  aforesaid,  •  o> .  f 0  ^  tM  ^  E  ^  mU  9om  rf  %  M0/  ^  |h0    j-#323  j 

said  S.  E.  then  and  ^e  wc„  ^  ^  mn^  tQ  ^  ^  &c 
aforesaid.  And  so  the  jurors  •*  Wldj  upol|  ^  ^  aforcsaid> 
do  say  that  the  said  S.  E.  on,  fee.  ai,^  ftforetaid,  upon  bU  oath 
aforesaid,  before  the  said  F.  G.  so  then  and  there  Dclt^  *uch  <k. 
puty  filazer  for  the  said  county  of  M.  as  aio*^^  ^j  t^en  ^ 
there  having  sufficient  and  competent  power  and  authorur-±o^n#-  ' 
minister  the  said  oath  to  the  said  S.  E.  by  his  own  act  and  con- 
sent, and  of  his  own  wicked  and  corrupt  mind  and  disposition  in 
manner  and  form  aforesaid,  did  falsely,  fee.  [tmantcy  320*.] 

London.  That  T.  D.  late  of,  &c.  wickedly,  and  maliciously  For  per- 
contriving  and  intending  one  W.  H.  unlawfully  to  aggrieve,  aiid^™* 
the  said  W.  H.  to  great  expence  of  his  monies  wickedly  to  put  {j°?d  to 
and  bring,  and  also  to  cause  the  sum  cf  fifty  two  pounds  to  be  jn  London 
indorsed  upon  a  process  of  the  court  of  our  said  lord  the  king  #f  jJjS?^ 
the  bench  at  Westminster,  by  virtue  of  which  the  said  W.  H.c.P.  in 
might  be  arrested,  to  answer  in  the  same  court  at  the  suit  of  ft.  J^J^ng 

P.  with  intent  that  the  said  W.  H.  should  be  compelled  to  (nd  to  debt. 

00 


■f 


(n)  See  Cro.  C.  C.  8ih  Ed,  339. 
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bail  for  the  aforesaid  sum  of  fifty  two  pounds,  of  the  monies  of 
this  realm,  according  to  the  form  of  the  statute  in  suck  case  made 
and  provided,  (o)  on,  dec.  at  L.  to  wit,  hi  the  pariah  of  St.  Dun* 
stan  in  the  west,  in  the  ward  of  Farringdon  without,  in  London 
aforesaid,  came  in  his  proper  person  before  H.  G.  esquire,  then 
being  one  of  the  justices  of  our  said  lord  the  king  of  the  bench, 
and  then  and  there,  in  due  form  of  law,  was  sworn,  and  did  take 
his  corporal  oath,  upon  the  holy  gospel  of  God,  before  the  said  H. 
G.  (he  the  said  H.  G.  then  and  there  having  sufficient  and  compe- 
tent power  and  authority  to  administer  an  oath  to  the  said  T.  D» 
in  that  behalf:)  and  that  the  said  T.  D.  being  so  sworn  as  afore- 
said, not  having  the  fear  of  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  then  and  there  before 
the  said  H.  G.  upon  his  oath  aforesaid,  falsely,  maliciously,  wick- 
edly, wilfully,  and  corruptly  did  say,  depose,  swear,  and  jnaka 
affidavit  in  writing  (amongst  other  things)  in  substance  and  to  tb» 
effect  following,  that  is  to  say,  that  W.  H.  (meaning  the  said  W* 
H.  above  mentioned)  of  Banbury,  in  the  county  of  O**ord, 
then  justly  and  truly  indebted  unto  him  the  sai<*  *  •  D.  in*1"*3 
of  fifty  two  pounds  of  lawful  money,  &*•  by  virtue  ^     P 

sory  note  drawn  and  made  for  ***  Wroj**'* 

rr  .    l    ^i        • .  t«r  u  «**  W"*  the  said  T.  D.  and  de- 

fifty  two  pounds  by  the  said  w.  ti,  to  * 

f        j  .   !_•     .i_       *_■..••    n   i^  *ne  said  W.  H.  as  by  the  same 
livered  to  him  th*  *****  *  •  &•  ^    _  . , .     .        /. 

[*324]  !  mffidavit  ««ied  in  the  •  ta^ourt  of  our  said  lord  the  king,  of  the 
bench  **  Westminster  afore*sid,  in  the  county  of  M.  (amongst 
if  things)  more  *-**  appears ;  (/>)  whereas,  in  truth  and  in 
for.t,  thi-  o**a  W.  H.  in  the  affidavit  aforesaid  named,  was  not  at 
the  time  of  making  the  said  affidavit  by  the  said  T.  D.  as  afore- 
said indebted  to  the  said  T.  D.  in  the  said  sum  of  fifty-two  pounds 
in  the  said  affidavit  named,  by  virtue  or  on  account  of  the  said 
supposed  promissory xiote  in  the  said  affidavit  also  mentioned; 
and  whereas,  in  truth  and  in  fact,  he  the  said  W.  H.  in  the  said 
affidavit  named,  never  dU  make,  draw,  or  deliver  any  promissory 
rote  whatsoever,  for  the  payment  of  money  by  him  the  said  W. 
H  to  the  said  T.  D.  and  waereas  in  truth  and  in  fact,  he  the  said 
W.  H.  in  the  said  affidavit  named,  was  not  at  the  time  of  making 
the  said  affidavit  as  aforesaid,  or  at  any  other  time,  indebted  to  the 
saic  T.  D.  in  the  sum  of  fifty-two  pounds,  on  any  account  what- 

(•)  U  Geo.  I.  c  29. «.  2.      '  (/►)  This  allegation  is  unaecessary,  ante  311*. 
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«oever ;  and  whereas,  in  truth  and  in  fact  he  the  said  W.  H.  in 
the  aaid  affidavit  named,  was  not  at  the  time  of  making  the  said 
affidavit  as  aforesaid,  or  at  any  other  time  indebted  to  the  said  T. 
D.  in  any  sum  of  money  whatsoever ;  and  whereas  in  truth  and 
in  fact  he  the  said  W.  H.  did  not  at  the  time  of  making  the  said 
affidavit  as  aforesaid,  or  at  any  other  time,  owe  to  the  said  T.  D. 
the  sum  of  fifty-two  pounds,  or  any  other  sum  of  money,  what* 
soever.     And  so  the  jurors,  &c.  [conclude  a*  ante  320*.] 

That  S.  C.  late  of,  &c.  gent*  wickedly  and  maliciously  contriv-  For  par- 
ing to  injure  one  G.  W.  and  to  cause  the  sum  of  ten  pounds  to^jfttafe  -m 
be  indorsed  upon  a  certain  writ  of  our  lord  the  now  king,  called  trorer 
an  attachment  of  privilege,  then  about  to  be,  and  which  was,  is-  fore  fem  * 
sued  out  of  the  court  of  our  said  lord  the  now  king  of  the  bench  V*&y  P*0- 
at  Westminster,  in  the  county  of  M.  against  the  said  G.  W.  at  0f  C.  Pan 
the  suit  of  the  said  S.  C.  directed  to  the  sheriff  of  — ,  for  the  London. 

(a) 

purpose  of  arresting  the  said  G.  W.  at  the  suit  of  the  saidS.  C. 
'  in  order  that  he  might  be  compelled  to  find  bail  for  the  said  sum 
of  10/.  according  to  the  form  of  the  statute,  in  such  case  made 
and  provided,  heretofore,  to  wit,  en,  &c.  at  the  Prothonotaries* 
office  in  Tanfield  court,  Inner  Temple,  in  the  city  of  L.  that  is 
to  say,  at,  &c.  aforesaid,  in  his  own  proper  person  came  before  J. 
H.  gent,  then  and  there  being  deputy  Prothonotary  of  the  said 
court  of  our  said  lord  the  king  of  the  bench  at  W.  aforesaid,  and 
did  then  and  there  take  his  corporal  oath  upon  the  holy  gospel  of 
God,  and  was  in  due  manner  sworn  before  the  said  *  J.  H.  so  be-  [*32$] 
ing  such  officer  as  aforesaid,  he  the  said  J.  H.  then  and  there 
having  sufficient  power  and  authority  to  administer  such  oath  to 
the  said  S.  C.  in  that  behalf,  and  the  said  S.  C.  being  so  sworn  as 
aforesaid,  but  not  having  the  fear  of  God  before  his  eyes,  but  be- 
ing moved  and  seduced  by  the  instigation  of  the  devil,  did  then 
and  there,  to  wit,  on,  &c  aforesaid,  at  the  Prothonotaries'  office, 
aforesaid,  to  wit,  at,  Sec.  aforesaid,  before  the  said  J.  H.  upon  his 
oath,,  aforesaid,  falsely,  wickedly,  wilfully,  maliciously,  and  cor- 
ruptly, and  with  intent  to  compel  the  said  G.  W.  to  find  bail  as 
aforesaid,  say,  depose,  swear,  and  make  affidavit  in  writing,  amongst 
other  things,  in  substance  and  to  the  effect  following,  that  is  to. 
say,  that  the  said  G.  W.  then  did  hold  and  unjustly  detain  from 


(?)  See  precedents  and  netes,  ante  318%  to*    This  was  before  the  late 
role,  as  to  holding  to  bail  in  trover* 

Vol.  II.  Z 
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him  the  said  S.  C,  certain  goods  and  chattels  of  and  belonging  to 

him  the  said  S.  C.  and  that  the  said  goods  and  chattels  were  of 

the  value  of  ten  pounds,  as  by  the  said  affidavit  filed  in  the  said 

court  of,  fee.  amongst  other  things  more  fully  appears ;  whereas, 

in  truth  and  in  fact,  at  the  said  time,  when  the  said  S.  C.  did  so 

take  his  oath,  and  make  his  affidavit  as  aforesaid,  the  said  G.  H. 

did  not  hold  and  unjustly  detain  from  the  said  S.  C.  any  goods  and 

chattels  belonging  to  the  said  S.  C.  of  the  value  of  ten  pounds* 

And  whereas  in  truth  and  in  fact,  the  said  Q.  W.  did  not  at  any 

time,  when  the  said  S.  C.  so  made  his  said  affidavit  as  aforesaid, 

hold,  and  unjustly  detain  any  goods  and  chattels  of  the  said  S.  C. 

whatsoever,  which  he  the  said  S.  C.  at  the  said  time  of  making 

his  said  affidavit,  well  knew,  to  wit,  at  the  Prothonotaries9  office 

aforesaid,  that  is  to  say,  at,  fee.  aforesaid.    And  so  the  jurors,  fcc. 

do  say,  that  the  said  S.  C.  on,  Ike.  aforesaid,  at,  fcc.  aforesaid, 

before  the  said  J.  H.  so  having  sufficient,  fcc.  as  aforesaid, 

falsely,  maliciously,  wickedly,  and  corruptly,  in  manner  and  form 

aforesaid,  did  commit  wilful,  fcc.  [«*  antef  320*.] 

For  per-        •  Midd.  That  in  the  term  of  Easter,  in  the  fifteenth  year  of  the 
Jury  m  jus-  . 

tifving       *eign,  fcc.  a  certain  plea  of  trespass  on  the  case  was  depending  in 

JjJjLj*  f  the  court  of  our  said  lord  the  king,  before  the  king  himself,  the 
K.  B.(r)  said  court  then  and  still  being  at  Westminster,  in  the  said  county 
[*330]  of  Middlesex,  between  J.  H.  and  £.  T.  late  of  B.  in  the  county 
of  B.  shopkeeper,  wherein  the  said  J.  H.  was  plaintiff,  and  £.  T. 
was  defendant,  for  the  non-performance  of  certain  promises  and 
undertakings,  made  by  the  said  £.  T.  to  the  said  J.  H.  to  the 
great  damage  of  the  said  J.  H.  of  five  hundred  and  sixty-six 
[*331]  *  pounds,  as  the  said,  fcc.  in  which  said  plea  the  said  B*  T.  had 
before  that  time  been  arrested  and  held  to  bail  for  the  sum  of  five 
hundred  pounds.  And  the  jurors,  fcc.  further  say,  that  whilst  the 
said  plea  was  depending  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself  at  W.  aforesaid,  and  in  the  said  term  of 
Easter,  in  the  fifteenth  year  aforesaid,  that  is  to  say,  on,  fcc.  M. 
T.  late  of,  fcc.  came  into  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  the  said  court  then  and  still  being  at  W. 
aforesaid,  in  the  said  county  of  M.  and  then  and  there  offered  him- 
self to  be,  and  became  one  of  the  bail  of  the  said  E.  T.  in  the 
plea  aforesaid,  and  thereupon  the  said  M.  T.  was  then  and  there 


318 


00  See  form,  6  Wentw.  433.  and  next  precedent,  and  note  ante  302*  t» 
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in  due  manner  sworn  in  and  by  the  said  court  to  make  true  an* 
awer  to  all  such  questions  as  should  be  demanded  of  him  the  said 
M.  T.  the  said  court  then  and  there  having  sufficient  and  compe- 
tent authority  to  administer  such  oath  to  the  said  M.  T.  And  the 
jurors,  fee*  do  further  say,  that  the  said  M.  T.  so  being  sworn  as 
Aforesaid,  then  and  there,  to  wit,  on  the  said,  fee.  at  W.  aforesaid, 
in  the  said  county  of  M.  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  the  said  court  then  and  still  being 
at  W.  aforesaid,  in  the  said  county  of  M.  was  interrogated  con- 
cerning the  circumstances  and  property  of  him  the  said  M.  T. 
and  thereupon  he  the  said  M.  T.  not  having  the  fear  of  God  be- 
fore his  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  in  order  to  impose  upon  the  said  court,  and  to  prevent 
the  said  court  from  knowing  the  true  circumstances  and  property 
of  him  the  said  M.  T.  and  his  then  and  former  situation  in  life, 
(«)  on  the  said,  fee.  aforesaid,  at  W.  in  the  said  county  of  M.  and 
before  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself  at  W.  aforesaid,  upon  his  corporal  oath,  aforesaid,  did 
say  and  depose,  that  he  the  said  M.  T.  had  an  estate  in  the  parish 
of  W.  in  the  county  of  B.  which  said  estate  was  then  in  the  pos- 
session of  J.  T.  the  father  of  him  the  said  M.  T.  and  that  the 
said  J.  T.  rented  the  said  estate  of  him  the  said  M.  T.  and  that 
he  the  said  M.  T.  never  lived  as  a  servant  with  Mr.  E.  (mean- 
ing one  £.  of  — )  (t)  whereas  in  truth  nd  in  feet,  at  the  time  of 
taking  of  the  said  oath  the  said  J.  T.  did  not  rent  any  estate  in  the 
parish  of  W.  aforesaid,  of  the  said  M.  T.,  and  whereas  in  truth 
and  in  fact  the  said  M.  T.,  at  the  time  of  taking  of  the  said  oath 
as  aforesaid,  did  live  as  a  servant  with  the  said  Mr.  E.  And  so 
the  jurors,  fcc.  aforesaid,  do  say,  that  the  said  M.  T.  on  the  said, 
fee.  at,  &c.  aforesaid,  in,  and  before  the  said  court  of  our  *  lord  [#332] 
the  king,  before  the  king  himself,  the  said  court  then  and  still  be- 
ing holden  at  W.  aforesaid,  in  the  said  county  of  M.  upon  his 
oath,  aforesaid,  falsely,  wickedly,  voluntarily,  and  by  his  own  act 
and  consent  did  commit  wilful  and  corrupt  perjury  to  the  great 
displeasure  of  Almighty  God,  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 


*Jfl  J*  the  Preccd«nt  >n  6  Went.        (t)  Quaere,  as  to  this  innuendo. 
«**.  there  is  a  mistake  in  this  part  of   ante  310%  11*. 
the  indictment. 
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Forcer-  Middlesex.  That  on,  &c.  a  certain  action  was  depending  is 
jurying  the  court  of  our  said  lovd  the  king,  before  the  king  himself  at  W- 
"■jfjn  .  in  the  Baid  countf  of  M.  between  W.  P.  plaintiff,  and  W.  S.  de- 
fendant, and  that  afterwards,  to  wit,  on,  Ice.  at  the  parish  of  St.  D. 
in  the  west,  in  the  ward  of  F,  without,  in  the  city  of  L.,  P.  F. 
and  J.  B.  came  before  Sir  M.  F.  knight,  then  and  yet  being  one 
of  the  justices  of  our  said  lord  the  king,  assigned  to  hold  plena 
before  the  king  himself,  and  they  the  said  P.  F.  and  3.  B.  by  the 
names  and  additions  of  P.  F.  of  St.  M.  lane,  in  the  parish  of  St. 
Martin  in  the  Fields,  dealer  and  chapman,  and  J.  B.  of  K.  H. 
court,  D.  lane,  cutler,  did  before  the  said  Sir  M.  F.  enter  into  a 
recognisance  of  bail  for  the  aaid  W.  S.  the  defendant  aforesaid, 
in  the  action  shore  mentioned,  at  the  suit  of  the  said  W.  P.  And 
the  jurors,  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  afterwards,  to  wit,  on,  ice.  the  said  P.  F.  late  of,  tec.  laborer, 
did  appear  in  his  own  proper  person,  in  the  court  of  our  said  lord 
Ibc  king,  before  the  king  himself  at  W.  aforesaid,  in  the  said 
county  of  M.  as  one  of  the  bail  for  the  said  W.  S.  in  the  said  ac- 
tion, in  order  to  justify  himself  as  such  bail,  and  to  be  allowed 
ind  approved  of  by  the  said  court,  as  one  of  the  bail  for  the  said 
VV.  S.  in  the  said  action,  and  he  the  said  P.  F.  was  then  and  there 
on  that  occasion,  in  the  court  aforesaid,  duly  sworn,  and  look  his 
corporal  oath  upon  the  holy  gospel  of  God,  that  he  the  said  P.  F. 
should  true  answer  make  to  all  such  questions  as  should  be  de- 
manded of  him  by  the  said  court,  the  said  court  then  and  there 
having  sufficient  power  and  authority  to  administer  the  said  oath 
to  the  said  P.  F.  in  that  behalf,  and  that  the  said  P.  F.  being  so 
sworn  as  aforesaid,  was  then  and  there  in  the  court  aforesaid,  upon 
the  occasion  aforesaid,  asked  if  ho  (meaning  the  said  P.  F.)  was 
not  bail  for  one  T.  M.  at  the  suit  of  T.  B.  to  which  the  said  P.  F. 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  did  then  and  there  in  the 
court  aforesaid,  upon  his  oath  aforesaid,  falsely,  wickedly,  wilful- 
ly, and  corruptly  answer,  say,  •  depose,  and  swear,  that  he  was 
not,  and  that  the  aaid  P.  F.  being  then  and  there,  upon  the  occa- 
sion aforesaid,  in  the  court  aforesaid,  upon  his  oath  aforesaid, 
naked  this  question,  Was  not  you  (meaning  the  said  P.  F.)  bail 

C«)  See  form,  6  Went  424-  and  dictment,  &c  Qmerr,  if  it  should 
the  last  precedent  ind  ante  303*  to  not  be  averred  thai  the  question* 
318*.  as  to  the  law  and  form  of  in-    were  material. 
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for  T.  M.  at  the  suit  of  T.  B.  ?  he  the  said  P.  F.  in  the  court 
aforesaid,  upon  his  oath  aforesaid,  to  the  said  last-mentioned  ques- 
tion did  falsely,  wickedly,  wilfully,  and  corruptly  make  this  an- 
swer, No,  I  (meaning  himself  the  said  P  F.)  never  was ;  and  that 
the  said  P.  F.  being  then  and  there  in  the  court  aforesaid,  upon 
the  occasion  aforesaid,  asked  if  he  was  not  that  bail  with  J.  B. 
(meaning  the  said  J.  B.)  for  T.  M.  at  the  suit  of  T.  B.  he  the  said 
P.  F.  did  then  and  there  in  the  court  aforesaid,  upon  his  eath, 
•foresaid,  to  the  said  last-mentioned  question,  falsely,  wickedly, 
wilfully,  and  corruptly  answer,  say,  depose,  and  swear,  that  he 
(meaning  himself  the  said  P.  F.)  never  was  bail  with  J.  B.  (mean- 
ing the  said  J.  B.)  in  other  action  than  this,  (meaning  the  said  ac- 
tion then  depending  between  the  said  W.  P.  and  W.  S.)  and  that 
the  said  P.  F.  was  then  and  there,  upon  the  action  aforesaid,  in 
the  court  aforesaid,  asked  this  further  question,  Was  not  you 
(meaning  the  said  P.  F.)  bail  with  B.  (meaning  the  said  J.  B.) 
for  T.  M.  at  the  suit  of  T.  B.  ?  to  which  said  last-mentioned 
question,  he  the  said  P.  F.  did  then  and  there  in  the  court  afore- 
said, on  his  oath  aforesaid,  falsely,  fee.  answer,  say,  depose,  and 
swear  thus,  I  (meaning  himself  the  said  P.  F.)  never  was  bail 
with  B.  (meaning  the  said  J.  B.)  in  any  other  action  than  this 
(meaning  thereby,  that  the  said  P.  F.  never  was  bail  with  the  said 
J.  B.  in  any  other  action  than  the  said  action,  then  depending  in 
the  said  court,  between  the  said  W.  P.  and  the  said  W.  S.)  and 
the  said  P.  F.  being  then  and  upon  the  action  aforesaid,  in  the 
•court  aforesaid,  asked  this  further  question,  Was  not  you  (meaning 
the  said  P.  F.)  bail  for  T.  M.  at  the  suit  of  T.  B.  before  any  of 
the  judges  of  this  court,  (meaning  any  of  the  justices  of  our  said 
lord  the  king,  assigned  to  hold  pleas  before  the  king  himself,)  he 
the  said  P.  F.  did  there  in  the  court  aforesaid,  upon  his  oath 
aforesaid,  to  the  said  last-mentioned  question,  falsely,  fee.  answer, 
say,  depose,  and  swear  thus,  No,  I  (meaning  himself  the  said. 
P.  F.)  never  was :  and  the  said  P.  F.  being  then  and  there  in  the 
court  aforesaid,  upon  the  occasion  aforesaid,  asked  this  further 
question,  Was  not  you  (meaning  the  said  P.  F.)  bail  for  T.  M. 
at  the  suit  of  T.  B.  before  Sir  M.  F.  ?  (meaning  the  said  Sir 
M.  F.  then  and  yet  one  of  the  justices  of  our  said  lord  the  kin& 
assigned  to  hold  pleas  before  the  king  himself,)  he  the  said  P.  t. 
did  then  and  there  in  the  court  aforesaid,  upon  his  oath  aforesjid, 
to  the  said  last-mentioned'  question,  falsely,   &c.   answer,. say, 
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depose,  and  swear  thus,  No,  I  (meaning  himself  the  said  P.  F.) 
[*334]  *nerer  was ;  whereas,  in  truth  and  in  fact,  at  the  time  when  he 
the  said  P.  F.  did  so  take  his  said  oath,  and  answer,  say,  depose, 
and  swear,  in  form  aforesaid,  he  the  said  P.  F.  had  been  bail  for 
the  said  T.  M.  at  the  suit  of  the  said  T.  B.  and  whereas  in  troth 
and  in  fact,  at  the  time  when  he  the  said  P.  F.  did  bo  take  the 
said  oath,  and  answer,  say,  depose,  and  swear,  in  form  aforesaid, 
he  the  said  P.  F.  was  bail  for  the  said  T.  M.  at  the  suit  of  the 
said  T.  B.  and  whereas,  in  truth  and  in  fact,  at  the  time  when  he 
the  said  P.  F.  did  so  take  the  said  oath,  and  answer,  say,  depose, 
and  swear,  in  form  aforesaid,  he  the  said  P.  F.  was  bail  for  the 
said  T.  M.  at  the  suit  of  the  said  J.  B.  t  and  whereas,  in  truth  and 
in  fact,  at  the  time  when  the  said  P.  F.  so  took  his  said- oath,  and 
did  answer,  say,  depose,  and  swear,  in  form  aforesaid,  he  the  said 
P.  F.  had  been  bail  with  the  said  B.  for  T.  M.  at  the  suit  of  T.  B. 
and  whereas,  in  truth  and  in  fact,  before  the  said  time  when  the 
said  P.  F.  so  took  his  said  oath,  and  did  answer,  say,  depose,  and 
swear  in  form  aforesaid,  he  the  said  P.  F.  had  been  bail  for  T.  M* 
at  the  suit  of  T.  B.  before  the  said  Sir  M.  F.  one  of  the  justices 
of  our  said  lord  the  king,  assigned  to  hold  pleas  before  the  king 
himself ;  and  whereas*  in  truth  and  in  fact,  before  the  said  time 
when  the  said  P.  F.  did  so  take  his  said  oath,  and  answer,  say, 
depose,  and  swear  in  form  aforesaid,  that  is  to  say,  on,  See.  he  the 
said  P.'F.  did,  together  with  the  said  J.  B.  at  the  parish  of  St.  D. 
in  the  west,  in  the  said  ward  of  F.  without,  in  the  said  city  of  L. 
enter  into  a  certain  recognizance  of  bail  before  the  said  Sir  M.  F. 
knight,  then  and  yet  one  of  the  justices  of  our  said  lord  the  king, 
assigned  to  hold  pleas  before  the  king  himself,  for  T.  M.  the  de- 
fendant, in  a  certain  suit,  depending  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  between  T.  B.  plaintiff, 
and  the  said  T.  M.  the  defendant :  And  so,  Sec.  [conclude  aa  in 
precedent y  ante  320#.] 

For  per-        *London.  That  heretofore,  to  wit,  on,  &c.  a  certain  action  had 

iweartae  been  commenccd>  and  wa9  ln«n  depending  in  the  court  of  the 
that  he  had  king's  palace  of  Westminster,  held  at  Southwark,  in  the  county 
person  *  °*  Surrey»  and  wi*hin  tne  jurisdiction  of  the  said  court,  before  I. 
with  aca.  K.  then  steward  of  the  king's  household,  L.  M.  then  marshal  of 
outof  the  thc  said  household,  and  N.  O.  then  steward  of  the  said  court,  then 
palace  judges  of  the  said  court,  by  virtue  of  the  letters  patent  of  Charles 
[*348]    II#  talc  kin*  of  EnSland>  &c*  bearing  date  at  W.  on,  &c.  and  a 
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certain  writ  of  our  said  lord  the  king,  called  a  capias  ad  respon- 
dendum bad  issued  out  of  the  said  court  in  the  said  action  of  J. 
R.  and  against  J.  T.  And  the  jurors,  Sec.  do  further  present,  thai 
whilst  the  said  action  was  so  depending  in  the  said  court,  to  wit, 
on,  fcc  aforesaid,  at  L.  aforesaid,  to  wit,  at  the  parish  of-  in 
the  ward  of  — —  J.  C.  late  of,  fcc.  came  in  his  own  proper  per* 
son  before  W.  B.  then  and  there  being  prothonotary  of  the  said 
county  of  the  king's  palace  aforesaid,  and  then  and  there  did  pro- 
duce and  exhibit  to  and  before  the  said  W.  B.  so  being  such  pro- 
thonotary  as  aforesaid,  a  certain  affidavit  in  writing  of  him  *the  [*349] 
said  J*  C.  and  he  the  said  J.  C.  then  and  there  in  due  form  of  law 
was  sworn,  and  did  take  his  corporal  oath  upon  the  Holy  Gospel 
of  God,  touching  and  concerning  the  truth  of  the  matters  in  that 
affidavit  contained,  before  the  said  W.  B.  then  and  there  being 
such  prothonotary  as  aforesaid,  and  then  and  there  having  suf» 
ficient  and  competent  power  and  authority  to  administer  an  oath 
to  the  said  J.  C.  in  that  behalf,  and  that  the  said  J.  C.  then  and 
there  upon  bis  aforesaid  oath  taken  before  the  said  W.  B.  as  afore* 
said,  did  swear,  that  the  contents  of  his  affidavit  were  true,  and 
that  the  said  J.  C.  so  being  so  sworn,  not  having,  fcc.  but  being 
moved  and  seduced,  fcc.  and  little  regarding  the  laws  of  this 
realm,  or  the  penalties  in  the  same  contained,  but  esteeming  his 
oath  as  aforesaid  as  nothing,  then  and  there  in  his  affidavit  afore- 
said, falsely,  wilfully,  and  corruptly  did  say  and  swear  in  these 
words  following,  that  is  to  say,  Pal.  Court,  (meaning  the  said  court 
o£»  the  king's  palace,  aforesaid,)  J.  R.  (meaning  the  said  J.  R. 
plaintiff,  and  J.  T.  (meaning  the  said  J.  T.)  defendant,  J.  C.  of, 
fcc.  (meaning  the  said  J.  C.)  maketh  oath,  that  he  this  deponent, 
(meaning  the  said  J.  C.)  did  serve  the  above-named  defendant 
(meaning  the  said  J.  T.)  with  a  writ  of  capias  (meaning  the  said 
writ  of  capias  ad  respondendum,  issuing  out  of  the  court  afore- 
said) at  the  suit  of  the  above-named  plaintiff  (meaning  the  above- 
named  J.  R.)  by  delivering  to  the  said  defendant  (meaning  the 
said  J.  T.)  a  true  copy  of  said  writ  (meaning  the  said  writ  of  ca- 
pias ad  respondendum)  before  the  return  thereof,  and  within  the 
jurisdiction  of  this  court,  (meaning  the  court  aforesaid,)  and  under- 
said  copy  was  a  notice  in  print  and  writing  for  the  said  defendant 
(meaning  the  said  J.  T.)  to  appear  by  his  (meaning  the  said  J. 
T.'s)  attorney,  at  the  return  thereof,  pursuant  to  the  act  of  parlia- 
ment, J.  C.    Whereas  in  truth  and  in  fact  the  said  J.  C.  did  not 
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serve  the  said  J.  T.  with  a  writ  of  capias,  issuing  out  of  the  said 
court  of  the  king's  palace  aforesaid,  at  the  suit  of  the  said  J.  R. 
against  the  said  J.  T.  by  —  delivering  to  the  said  J.  T.  a  true 
copy  of  said  writ,  before  the  return  thereof,  and  within  the  juris- 
diction of  the  said  court,  and  whereas  in  truth  and  in  fact,  J.  C. 
did  not  serve  the  said  J.  T.  with  a  writ  of  capias,  issuing  out  of 
the  said  court,  at  the  suit  of  the  said  J.  R.  in  any  manner  what- 
soever, and  so,  Sec.  [a*  ante  320*.] 
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For  per-         That  T.  L.  late  of,  Sec.  farrier,  on,  &c.  at  the  castle  of  N.  in 

mtfevi^"  the  shire-house,  there,  in  the  said  county  of  N.  in  his  own  proper 

dence  up    'person,  came  before  L.  M.  esquire,  then  and  still  being  sheriff 

fag  a  writ'  °f  the  said  county,  and  was  produced  and  examined  as  a  witness 

of  enquiry  on  the  part  and  behalf  of  one  T.  D.  and  one  C.  D.  upon  the  exe- 

betore  • 

sheriff  (*)  cution  of  a  certain  writ  of  enquiry  of  damages,  before  that  time 

[#350]  issued  out  of  his  majesty's  court  of  common  pleas  at  W.  in  the 
county  of  M.  and  directed  to  the  said  sheriff  of  N.  in  and  concern- 
ing a  certain  plea  of  trespass  and  assault,  in  which  one  J.  P.  was 
the  plaintiff,  and  the  said  T.  D.  and  C.  D.  were  the  defendants, 
and  by  which  said  writ  the  said  sheriff  was  commanded,  that  by 
the  oath  of  twelve  honest  and  lawful  men  of  his  county,  he  should 
diligently  enquire  what  damages  the  said  J.  P.  had  sustained,  as 
well  by  reason  of  the  said  trespass  and  assault,  as  for  his  expences 
and  costs  laid  out  by  him  about  his  suit  in  that  behalf.  And  the 
jurors,  Sec.  do  further  present,  that  the  said  T.  L.  did  then  and 
there,  to  wit,  in  the  shire-house  aforesaid,  before  the  said  L.  M. 
sheriff  as  aforesaid,  take  his  corporal  oath  upon  the  Hely  Gospel 
of  God,  to  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  touching  and  concerning  the  matters  then  in  question  be- 
tween the  said  parties  (he  the  said  L.  M.  sheriff  as  aforesaid,  then 
and  there  having  sufficient  and  competent  power  and  authority  to* 
administer  the  said  oath  to  the  said  T.  L.)  And  the  jurors,  &c. 
do  further  present,  that  upon  the  execution  of  the  said  writ  of  en- 


(*)  See  this  form,  Cro.  C.  C-  8th  Edt  360.  see  next  form  more  concise, 
see  notes  ante  303*  to  318% 
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qniry,  certain  questions  then  and  there  became  and  were  material, 
thai  is  to  say*  "  whether,  fee."  (here  set  out  the  questions  upon 
the  answers  to  whkh  the  perjury  is  afterwards  assigned)  and  that 
the  said  T.  L.  being  so  sworn  aa  aforesaid,  and  unlawfully,  wick- 
edly, and  maliciously  contriving,  devising,  designing,  and  intend- 
ing to  induce  the  jurors  of  a  certain  jury*  summoned,' and  then  and 
there  duly  sworn,  to  enquire  of  the  truth  of  the  premises  afore* 
said,  to  find  and  give  small  and  inconsiderable  damages  for  the 
said  J.  P.  the  plaintiff  aforesaid  on  that  inquest,  and  unjustly  de- 
signing and  intending  to  aggrieve,  injure,  and  prejudice  the  said 
J.  P.  and  not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  then  and  there 
to  wit,  on  the  said,  fee.  at  the  castle  of  N.  aforesaid,  in  the  said 
shire-house  there,  in  the  said  county  of  N.  before  the  said  L.  M. 
being  such  sheriff  as  aforesaid,  upon  his  said  oath  so  taken  as 
aforesaid,  falsely,  knowingly,  wickedly,  maliciously,  wilfully,  and 
corruptly  by  his  own  act  and  consent,  upon  the  execution  of  the 
said  writ,  did  say,  depose,  affirm,  and  give  in  evidence  among 
other  things  before  the  said  L.  M.  being  such*  sheriff  as  afore- 
said, and  to  and  before  the  jurors  of  the  said  jury,  *  summoned  [•551] 
to  enquire  as  aforesaid,  in  substance  and  to  the  effect  following, 
that  is  to  say,  that,  Sec.  {Here  eet  out  the  matter  fmUeiy  emm  to% 
and  the  aemgnment  of  perjury ,  a*  usual)  and  a*  fioet  353*.  and  then 
eonclude  a*  ante  320*.'] 

That  on,  kc.  at,  fcc.  a  certain  writ  of  inquiry  in  a  certain  cause,  The  like  in 
in  which  F.  G.  was  plaintiff,  and  H.  I.  the  defendant,  came  on  to  ^JJ^ 
be  executed,  and  was  then  and  there  executed  before  M.  N.  form*  (y) 
esquire,  then  being  sheriff  of  the  said  county,  and  that  A.  B.  late 
o£  fcc.  labourer,  did  then  and  there  before  the  said  L.  M.  take 
his  oath  upon  the  Holy  Gospel  of  God,  to  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  touching  and  concerning 
the  matters  there  in  question  between  the  said  parties,  he  the  said 
L,  M.  as  such  sheriff  as  aforesaid,  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to 
the  said  A.  B.  and  that  the  said  A.  B.  being  so  sworn  as  afore*  # 
said,  unlawfully,  wickedly,  and  maliciously  contriving,  devising, 
designing,  and  intending  to  induce  the  jurors  of  a  certain  jury 


(/  )  See  ante  349*.  and  the  notes  ante  302*  to  318*. 
Vol.  II,  2  A 
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summoned,  and  then  and  there  duly  sworn,  to  enquire  of  the  truth 
of  the  premises  aforesaid,  to  find  and  give  small  and  inconsidera- 
ble damages  for  the  said  F.  G.  the  plaintiff  aforesaid,  on  that  in- 
quest, and  unjustly  designing  and  intending  to  aggrieve,  injure, 
and  prejudice  the  said  F.  G.  then  and  there,  to  wit,  on,  fcc.  at, 
Sec.  before  the  said  M.  N. -being  such  sheriff  as  aforesaid,  upon 
his  said  oath  so  taken  as  aforesaid,  upon  the  occasion  aforesaid, 
falsely,  wickedly,  maliciously,  wilfully,  and  corruptly  did  say,  de- 
pose, affirm,  and  give  in  evidence  before  the  said  L.  M.  being 
such  sheriff  as  aforesaid,  and  to  and  before  the  jurors  of  the  said 
jury,  summoned  to  inquire  as  aforesaid,  that  [*et  out  the  matter 
faltely  twom,  and  the  aasignmeni*  offltrjun/)  and  conclude  a* 
pott  353*.] 
For  per-        Middlesex,  that  heretofore,  to  wit,  in  Michaelmas  term,  in  the 

jury  by  a 

witness  on  45ttl  Tear  °*»  *c*  *n  thc  court  of  our  said  lord  the  king,  before 
*  tri<d  in    the  king  himself,  the  same  court  then  (a)  and  still  being  held  at 
Bench    at  Westminster,  in  the  county  of  Middlesex,  amongst  the  pleas  of 
Westmin.  thc  g^  term,  a  certain  issue  (b)  was  duly  joined  in  the  said  court 
sittings  in  of  our  said  lord  the  king,  before  the  king  himself,  between  M.  J, 
term,  (a)  thc  pi^^  ^d  j#  h.,  J.  S.,  J.  C,  and  T  L.  defendants,  in  a  cer- 
tain action  of  trespass,  assault,  and  false  imprisonment,  which  ac- 
tion before  that  time  had  been  commenced  between  the  parties  in 
that  behalf,  in  the  said  court  of  our  said  lord  the  king,  before  the 
[*352]    king  *  himself,  and  that  afterwards,  to  wit,  at  the  sitting  of  nisi 
prius  holden  for  the  county  of  Middlesex,  on,  &c.  at  Westmins- 
ter aforesaid,  in  the  great  hall  of  pleas  there  commonly  called 
Westminster  Hall,  (c)  before  Edward  lord  Ellenborougb,  then 
and  yet  chief  justice  of  our  said  lord  the  king,  assigned  to  hold 
pleas  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  by  form  of  the  statute  and  so  forth,  the  same  issue  came 
on  to  be  tried,  and  then  and  there  was  tried  in  due  form  of  law, 
by  a  jury  of  the  said  county  of  Middlesex,  in  that  behalf  duly 
taken  and  sworn  between  the  said  parties  ;  and  that  upon  the  trial 
of  the  said  issue,  one  M.  H.  late  of  the  parish  of  Saint  Margaret, 
t>  within  the  liberty  of  Westminster,  in  the  county  of  Middlesex, 


(a)  This  indictment  was  found  a-  should  be  omitted,  5  Burr.  3588. 

gainst  Martha  Howard,  A.  D.  1806,  (b)  See  note  n.  post  353*.  Lon  Ed. 

and  framed  by  an  eminent  crown  (c)  This  is   material,   see  ante 

law>ei\  ante  302*  to  318*.  307%  8». 

(a)  If  after  term,  this  allegation 
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spinster,  did  then  and  there,  to  wit,  on  the  said  4th  day  of  De- 
cember, in  the  45th  year  aforesaid,  at  the  said  parish  of  Saint  Mar- 
garet, within  the  liberty  of  Westminster,  in  the  said  county  of 
Middlesex,  appear  and  was  produced  as  a  witness  for  and  on  the 
behalf  of  the  said  M.  J.,  and  that  the  said  M.  H.  did  then  and 
there  before  the  said  Edward  lord  Ellenborough,  the  chief  jus- 
tice aforesaid,  take  her  corporal  oath,  and  was  then  and  there 
duly  sworn  upon  the  Holy  Gospel  of  God,  that  the  evidence  which 
she  the  said  M.  H.  should  give  to  the  court  and  jury  sworn  be- 
tween the  parties  aforesaid,  touching  the  matters  in  question,  on 
the  said  issue,  should  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  (he  the  said  lord  Ellenborough,  the  chief  justice 
aforesaid,  then  and  there  having  competent  power  and  authority 
to  administer  the  said  oath  to  the  said  M.  H.  in  that  behalf) ;  and 
then  and  there  upon  the  trial  of  the  said  issue  it  became  a  ma- 
terial question,  whether  the  said  J.  H«,  J.  S.,  J.  C.  and  T.  L.  or 
either  of  them  had  struck  the  said  M.  J.  or  had  dragged  her  by 
the  hair  of  her  head  ;  and  that  thereupon  the  said  M.  H.  being  so 
produced  and  sworn  as  aforesaid,  devising  and  wickedly  intend* 
ing  to  cause  and  procure  a  verdict  to  pass  against  the  said  J.  H» 
for  the  said  M.  J.  on  the  trial  of  the  said  issue,  and  not  having  the 
fear  of  God  before  her  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  did  then  and  there,  to  wit,  on  the  said, 
kc.  at  the  parish  of  Saint  Margaret,  fee.  aforesaid,  before  the  said 
Edward  lord  Ellenborough  the  chief  justice  aforesaid,  falsely, 
maliciously,  wilfully,  wickedly  and  corruptly,  and  by  her  own 
proper  act  and  consent,  depose,  swear,  and  give  evidence  amongst 
other  things  to  the  jurors  of  the  said  -jury  so  sworn  between  the 
said  parties  as  aforesaid,  in  substance  as  follows :  that  the  de- 
fendant H.  (meaning  the  said  J.  H.)  dragged  the  plaintiff  M.  J.  by 
the  hair  of  her  head,  on  the  ground,  from  her  own  door  in  $aint 
*  Catharine's  lane,  as  far  as  Wilkinson's  the  butcher;  whereas,  [*353] 
in  truth  and  in  feet,  the  said  J.  H.  did  not  drag  the  plaintiff  M.  J. 
by  the  hair  of  her  head  on  the  ground,  from  her  own  door  in  Ca- 
tharine's lane,  as  for  as  Wilkinson's  the  butcher ;  and  whereas,  in 
truth  and  in  fact,  the  said  J.  H.  did  not  drag  the  plaintiff  M.  J.  by 
the  hair  of  her  head  at  all.    And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  M.  H.  at  and  upon  the 
said  trial  of  the  said  issue,  on  the  said  4th  day  of  December,  in 
the  45th  year  aforesaid,  at  the  parish  of  Saint  Margaret}  within 
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the  liberty  aforesaid)  in  the  county  aforesaid,  before  the  said  Edr 
ward  lord  Ellenborough  the  ghief  justice  aferesaidi  so  as,  afore* 
said  having  sufficient  power  and  authority  to  administer  the  said 
oath  to  the  said  M.  H.  in  that  behalf?  by  her  own  proper  act  and 
consent^and  of  her  own  most  wicked  and  corrupt  mind  in  manner 
and  form  aforesaid,  did  falsely,  wickedly,  and  corruptly  upon  her 
oath  aforesaid,  commit  wilful  and  corrupt  perjury,  to  the  great 
displeasure  of  Almighty  God,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  manifest  perversion  of  justice,  to  the 
evil  and.  pernicious  example  of  all  others,  and  against  the  peace 
of  our  said  lord  the  king  his  crown  and  dignity. 
[#356]         *  That  heretofore,  to  wit,  on  Saturday  next,  after  three  weeks 

kiry  on"  *rom  ^°  ***? °'  E***er'  m  Easter-term,  in  the  second  year  of  the 
trial  in  K.  reigi*  of  our  sovereign  lord  George  the  third,  king  of  Great  Bri* 

issue  at  t**|h  *c*  ** *e  cpurt  °*  our  *•"* lo  "*  ^e  ^"^  before  the  king  him* 
bar,  di-  self,  (the  said  court  then  (*)  and  still  being  at  Westminster,  in  the 
of  the  *A*d  county  of  Middlesex,)  a  certain  issue  directed  by  the  present 
court  of  lord  high  chancellor  of  Great  Britain,  in  due  manner  joined* 
y\  touching  *  and  concerning  the  validity  of  a  certain  will  and  codfc 

[*357]  cil  of  one  W.  B*  deceased,  in  which  said  issue  B.  L»  esquire  waa 
the  plaintiff,  and  E.  Y.  esquire,  the  defendant,  in  due  manner 
came  on  to  be  tried  and  waa  then  and  there  tried,  in  due  farm  of 
law,  by  a  certain  jury  of  the  country,  in  that  behalf  duly  sworn 
and  taken  between  the  said  parties.  And  the  jurors  aforesaid, 
now  here  sworn  upon  their  oath  aforesaid,  do  further  present,  that 
vpon  the  trial  of  the  said  issue  it  then  and  there  became,  and  waa 
made  a  material  question  between  the  said  parties,  whether  the 
said  W.  B.  at  the  time  of  signing,  sealing,  and  publishing  the. 
said  will,  was  of  such  sound  and  disposing  mind  as  to  be  capable 
of  making  a  will  or  not  And  the  jurors,  Sxc.  that  C.  D.  late  of, 
Sec  not  having,  Sec.  but  being  moved  and  seduced,  &c.  and  in- 
tending unjustly  to  aggrieve  the  said  B.  L.,  the  plaintiff  above- 
named,  and  wickedly  to  cause  and  procure  a  verdict  to  pass 
against  the  said  B.  L.,  the  said  plaintiff,  on  the  said  issue  so  join- 
ed as  aforesaid,  on  the  said  Saturday  next,  after  three  weeks  from 
the  day  of  Easter  aforesaid,  in  the  second  year  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  came  into  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  and  appeared 


(<0  See  form  Cro.  C.  C.  8th  Ed.  360.  (e)  See  ante  351*. 
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as  a  witness  for  and  on  the  behalf  of  the  said  E.  T.  the  defendant 
aforesaid  in  the  said  issue,  and  then  and  there,  in  and  before  the 
said  court,  did  take  his  corporal  oath  upon  the  holy  gospel  of  God, 
to  speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
touching  and  concerning  the  premises  in  the  said  issue  so  joined 
as  aforesaid,  (the  said  court  then  and  there  having  sufficient  and 
competent  power  and  authority  to  administer  the  said  oath  to  the 
said  C.  D.)  and  the  said  C.  D.  being  so  sworn  as  aforesaid,  then 
and  there,  upon  the  trial  of  the  said  issue,  in  and  before  the  same 
court,  falsely,  knowingly,  wickedly,  wilfully,  and  corruptly  did 
say,  depose,  and  give  in  evidence  to  the  said  court,  and  to  the  ju- 
rors of  the  said  jury,  so  taken  between  the  said  parties  as  afore- 
said, that  the  said  W.  B.  at  the  time  of  signing,  sealing,  and  pub- 
lishing his  said  will,  was  not  capable  of  making  a  will ;  whereas, 
in  truth  and  in  fact,  the  said  W.  B.  at  the  time  of  signing,  seal- 
ing, and  publishing  his  said  will  was  capable  of  making  a  will } 
and  whereas,  in  truth  and  in  feet,  the  said  C.  D.  at  the  time  he 
gave  such  evidence  as  aforesaid,  well  knew  that  the  said  W.  B., 
at  the  time  of  signing,  sealing,  and  publishing  his  said  will,  was 
capable  of  making  a  will ;  and  whereas,  in  truth  and  in  fact,  the 
said  C  D.  at  the  said  time  he  so  gave  such  evidence  as  aforesaid, 
had  no  reasonable  or  probable  cause  or  pretence  whatsoever,  to 
say  or  depose  that  the  said  W.  B.  at  the  time  of  signing,  sealing, 
and  publishing  his  said  will,  was  not  capable-  of  making  a  will. 
And  so,  See.  [a*  ante  353*.] 

•  London.  That  heretofore,  to  wit,  in  Trinity  term,  in  the  forty-  For  per- 
seventh  year,  tec.  a  certain  cause  (g)  wherein  one  S.  S.  was  plain-  {Jfo  j^  C, 
tiff,  and  one  I.  A.  an  infant,  by  A.  A.  his  guardian,  was  defen-  p-  ft 
dant,  was  depending  in  the  court  of  our  lord  the  king  of  the  Bench  London, 

at  Westminster  in  the  county  of  Middlesex  ;  and  such  proceed-  ag*"18*  * 

person 
ings  were  thereupon  had,  that  a  certain  issue  (A)  in  due  manner  sworn  as  a 

joined  in  the  said  cause  between  the  said  3.  S.  and  I.  A.  came  on  l^Z^f) 

to  be  tried  and  was  in  due  form  of  law  tried  at  the  sittings  of  Nisi  ** 

Prius  held  at  the  Guildhall,  in  and  for  the  city  of  London,  on,  Sec. 

before  the  Right  Hon.  Sir  James  Mansfield,  knt.  chief  justice  of 

our  said  lord  the  king  of  his  said  court  of  the  bench.     And  that 


(/)  Thii 
Mordecai, 


This  indictment  against  Saul  337*.  and  notes  ante  303*  to  318*. 
"  sworn  as  a  Jew,  AD.        (g)  Ante  353*.  n.  n.  Lon.Ed.  as  to 

1807.  was  drawn  by  an  eminent  crown  issue,  &c. 
lawyer.  See  precedents  ante  351*  to        (A)  Ante  353* •  n.  n.  Lon.  Ed. 


190  INDICTMENT8  FOB  PBBJURY. 

at  and  upon  the  said  trial  of  the  said  issue  of  one  S.  M.  late  of, 
fcc.  did  then  and  there}  to  wit,  on  the  same,  fcc.  aforesaid,  at  Lon- 
don, that  is  to  say,  at  the  parish  of  Saint  Michael  Bassishaw  in  the 
ward  of  Bassishaw  in  London  aforesaid,  appearand  was  produced 
as  a  witness  for  and  on  the  behalf  of  the  said  S.  S. ;  and  the  said 
S.  M.  then  and  there  before  the  Sir  J.  M.  the  chief  justice  afore* 
said,  did  take  his  corporal  oath  as  such  witness  as  aforesaid  (f) 
and  was  then  and  there  duly  sworn  that  the  evidence  which  he 
the  said  S.  M.  should  give  to  the  court  and  jury  sworn  between 
the  parties  aforesaid,  touching  the  matters  in  question  on  the  said 
issue,  should  be  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  (he  the  said  Sir  James  Mansfield  the  chief  justice  afore* 
said,  then  and  there  having  competent  power  and  authority  to  ad* 
minister  the  said  oath  to  the  said  S.  M.  in  that  behalf,)  and  then 
and  there  upon  the  trial  of  the  said  issue  it  became  a  material 
question  whether  the  said  S.  M.  about  two  years  from  that  time 
when  he  lived  in  a  house  adjoining  the  house  where  the  said  I,  A. 
then  lived,  overheard  a  conversation  held  in  the  said  house  of  the 
said  I.  A.  between  the  said  I.  A.,  one  S.  A*  the  Either  of  the  said 
I.  A.,  one  E.  the  wife  of  the  said  S.  A.  the  mothet*  of  the  said  I. 
A.,  one  1. 1.  uncle  to  the  said  I.  A.  and  an  aunt  of  the  said  I.  A., 
about  nine  o'clock  in  the  morning,  when  they  communed  to,  with, 
an<)  amongst  each  other  and  ultimately  said  and  concluded,  that 
the  said  I.  A.  was  a  minor  under  age,  and  when  the  said  S.  A. 
and  £.  A.  said  that  they  had  a  person  to  prove  that  the  said  I.  A. 
was  a  minor  under  age,  and  that  the  said  I.  A.  might  get  what  he 
could  upon  credit  and  pay  nobody,  and  thereupon  the  said  S.  M.  be- 
£•359]   ing  so  produced  and  sworn  as  aforesaid,  "unlawfully  devising  and 
wickedly  intending  to  eause  and  procure  a  verdict  to  pass  against 
the  said  I.  A.  on  the  trial  of  the  said  issue,  and  not  having,  fee.  but 
being  moved  and  seduced,  &c.  then  and  there,  to  wit,  on  the  same, 
Sec.  aforesaid,  at,  &c.  aforesaid,  before  the  said  Sir  J.  M.the  chief 
justice  aforesaid,  in  open  court  upon  the  trial  pf  the  said  issue, 
upon  his  said  oath  as  such  witness  as  aforesaid,  falsely,  wilfully, 
wickedly,  maliciously  and  corruptly  did  say,  depose,  swear  and 
give  evidence  in  substance  and  to  the  effect  following,  that  is 
to  say,  that  about  two  years  before  that  time  when  he  the  said  S. 


(i)  Being  sworn  at  a  Jew  it  it  not  stste4  "  upon  the  holy  gospel  of  God, 
fcc.'' see  ante  909*. 
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M.  lived  in  a  certain  house  or  room  adjoining  the  house  where 
the  said  I.  A*  then  lived,  he  the  said  S.  M.  overheard  a  conversa- 
tion held  in  the  said  house  of  the  said  I.  A.  between  the  said  I. 
A.,  the  said  S.  A.,  the  said  E.  A.,  the  said  h  I.  and  an  aunt  of 
the  said  I.  A.  about  nine  o'clock  in  the  morning,  when  they  com* 
muned  to,  with,  and  amongst  each  other,  and  ultimately  said  and 
concluded  that  the  said  I.  A.  was  a  minor  under  age,  and  that  the 
said  S.  A.  and  E.  A.  then  said  that  they  had  a  person  to  prove 
that  the  said  I.  A.  was  a  minor  under  age,  and  that  the  said  I*  A. 
might  get  what  he  could  upon  credit  and  pay  nobody.  Whereas 
in  truth  and  in  fact  the  said  S.  M.  did  not  about  two  years  before 
he  was  so  sworn  as  aforesaid,  or  at  any  other  time  overhear  a  con* 
venation  held  in  the  house  where  the  said  I.  A.  lived  between 
the  said  I.  A.,  the  said  S.  A.,  the  said  E.  A.,  the  said  1. 1,  and 
any  aunt  of  the  said  \.  A.  when  they  communed  with  each  other, 
and  ultimately  said  and  concluded  that  the  said  I.  A.  was  a  minor 
under  age,  and  when  the  said  S.  A.  and  E.  A.  said  that  they  had  a 
person  to  prove  that  the  said  I.  A.  was  a  minor  under  age,  and 
that  the  said  I.  A.  might  get  what  he  could  upon  credit,  and  pay 
nobody ;  and  whereas  in  truth  and  in  fact  the  said  S.  M.  never  did 
hear  any  conversation  any  where  between  the  said  I.  A.,  S.  A., 
E.  A.,  1. 1.  and  an  aunt  of  the  said  I.  A.  when  they  communed 
with  each  other  respecting  the  age  of  the  said  I.  A.  and  con- 
cluded that  the  said  I.  A.  was  a  minor  under  age ;  and  whereas 
in  truth  and  in  fact  no  meeting  or  conversation  ever  took  place 
between  the  said  I.  A.,  S.  A.,  E.  A.,  I.I.  and  any  aunt  of  the  said 
I.  A.  when  they  communed  with  each  other  respecting  the  age  of 
the  said  I.  A.  and  said  or  concluded  that  he  was  a  minor  under 
age.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  S.  M.  on  the  same  day  and  in  the 
year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, at  and  upon  the  trial  of  the  said  issue  upon  his  oath  afore* 
said,  before  the  said  Sir  J.  M.  the  chief  justice  aforesaid,  so  as 
aforesaid,  having  sufficient  power  and  competent  authority  to  ad- 
minister an  oath  to  the  said  S.  M.  in  that  behalf,  falsely,  wicked- 
ly, wilfully  and  maliciously  in  manner  and  form  aforesaid,  did 
commit  *  wilful  and  corrupt  perjury,  to  the  great  displeasure  of  [#3601 
Almighty  God,  to  the  evil  example  of  all  other  persons,  to  the 
manifest  perversion  of  justice,  in  contempt  of  our  said  lord  the 
king  and  ids  laws,  to  the  great  damage  of  the  said  I.  A.  and 
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Against  the  peace  of  our  said  lord  the  king,  his  crown  and  dig- 
Second  nity.  And  the  jurors,  fee.  do  further  present,  that  heretofore,  to 
Wit,  at  the  sittings  of  nisi  prius  holden  after  the  term  of  the  Holy 
Trinity,  in  the  forty-seventh  year  aforesaid,  to  wit,  on,  fee.  afore* 
said,  at  London,  that  is  to  say,  at  the  parish  of  Saint  Michael  Baa* 
sishaw,  in  the  ward  of  Bassishaw  in  London  aforesaid,  before  the 
said  Sir  J.  M.  the  chief  justice  aforesaid,  a  certain  issue  before 
then  duly  joined  in  a  certain  action  (*)  depending  in  the  said 
court  of  our  said  lord  the  king  of  the  bench  wherein  the  said  S. 
S.  was  plaintiff,  and  the  said  I.  A.  by  his  said  guardian  was  de- 
fendant, in  due  form  of  law  came  on  to  be  tried  and  was  then  and 
there  duly  tried  by  a  jury  of  the  country  in  that  behalf  duly  taken 
and  sworn  between  the  parties  aforesaid,  and  that  at  and  upon  the 
trial  of  the  said  issue  the  said  S.  M.  did  then  and  there  appear, 
and  was  produced  as  a  witness  for  and  on  tjie  behalf  of  the  said 
S.  S.  and  was  then  and  there,  to  wit,  on  the  said,  Sec.  at  London, 
that  is  to  say,  at  the  parish  and  ward  aforesaid,  in  London  afore* 
said,  before  the  said  Sir  J.  M-  the  chief  justice  aforesaid,  duly 
sworn  and  did  take  his  corporal  oath  as  such  witness  as  aforesaid, 
the  said  Sir  J.  M.  the  chief  justice  aforesaid,  then  and  there  hay- 
ing competent  power  and  authority  to  administer  an  oath  to  the 
said  S.  M.  in  that  behalf,  and  that  the  said  S.  M.  being  so  sworn 
as  last  aforesaid,  it  then  and  there  upon  the  trial  of  the  said  issue 
became  a  material  question  whether,  Sec.  \a%  in  the  fir*t  count  to 
the  end*"] 
[*36l]         *  That  heretofore,  to  wit,  at  the  sittings  of  nisi  prius,  holden  af- 

For  per-     ter  the  term  of  St.  Hilary,  on,  Sec.  at  W.  in  the  county  of  M.  in 

jury  on  a 

trial  in  C.  the  *  great  hall  of  pleas,  there  called  Westminster  Hall,  atcord- 

«;Ett   .     ing  to  the  form  of  the  statute  in  such  case  made  and  provided, 

ster  at  sit-  before  Sir  J.  E.  knight,  then  being  chief  justice  of  our  said  lord 

Ungs  after  tne  kijfg,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the 

[*362]     king  of  the  bench  at  W.,  a  certain  issue,  before  then  duly  joined 

in  the  said  court,  between  one  F.  A.  and  one  R.  B.  in  a  certain 

plea  of  trespass  and  assault,  came  on  to  be  tried  in  due  form  of 

law,  and  was  then  and  there  tried  by  a  certain  jury  of  the  country, 

duly  sworn  and  taken  between  the  parties  aforesaid,  and  that  upon 

the  said  trial  W.  N.  appeared  as  a  witness  on  the  behalf  of  the 

defendant,  and  was  duly  sworn  and  took  his  corporal  oath  before 

(4)  See  ante  353*.  n.  h.  Lon  .Ed.  as  to  the  allegation  of  an  utue,  &c  be- 
ing tried.     . 
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the  said  Sir  J.  £.  he  having  competent  power,  fee    And  that  at, 
and  upon  the  said  trial,  certain  questions  became  and  were  ma- 
terial in  substance  as  follows,  that  is  to  say,  Whether  he  the  said 
F.  A.  came  upon  the  deck  of  a  certain  ship,  that  is  to  say,  a  cer- 
tain ship  called  the  Francis  East  Indiamah,  in  and  on  board  of 
which  the  said  F.  A.  and  R.  B.  were  at  the  time  of  the  assaulting 
of  the  said  F.  A.  whereof  he  complained  agairist  the  said  R.  B.  as 
such  defendant,  in  the  plea  aforesaid,  he  the  said  R  B.  being  then 
-the  master  or  commander  thereof,  and  the  said  F  A.  being  then 
and  there  a  servant  of  the  said  R.'B.  and  whether  he  the  said  F. 
A.  had  his  hat  upon  his  head,  upon  such  his  coming  on  the  said 
deck,  and  in  such  case,  whether  he  the  acrid  F.  A.  had  taken  the 
same  from  or  off  his  head,  on  that  occasion  or  not  ?  And  that  the 
defendant,  late  of,  fee.  being  so  sworn,  Sec.  at  and  upon  the  said* 
trial  at  the  said  sitting,  on  the  said,  Sec.  at,  fee.  aforesaid,  falsely, 
wilfully,  voluntarily,  and  corruptly  did  say,  depose,  swear,  amongst 
other  things  in  substance  to  the  effect  following,  that  is  to  say, 
that  the  said  F.  A.  came  up  (meaning,*  came  at  the  time  in  that 
behalf  aforesaid)  upon  the  deck  of  the  said  ship,  called  Francis 
East  Ihdiaman,  abovementioned,  respecting  which  the  said  W. 
N.  as  such  witness  as  aforesaid,  was  then  and  there,  to  wit,  upon 
die  said  trial  at  W.  aforesaid  interrogated,  with  his  the  said  F, 
A.'s  hat  on  his  (meaning  the  said  F.  A.'s)  head,  and  then  he  the 
said  F.  A.  might  have  touched  his  hat,  (thereby  meaning,  that 
the  said  F.  A.  had  at  the  time  his  hat  on  his  head,  and  that  he 
might  then  have' touched  the  same,)  but  that  he  the  said  F.  A« 
did  not  take  it  off  (meaning  that  the  said  F.  A.  did^pt  at  the 
time  in  that  behalf  take  his  hat  from  or  off  his  head).     Whereas 
he  the  said  F.  A.  did  not  at  the  time  in  that  behalf  aforesaid, 
come  upon  the  deck  of  the  said  ship  called,  Sec.  and  with  his  hat 
on  his  head.     And  whereas,  in  truth  and  in  feet,  he  did  not  .come 
upon  the  deck  with  any  hat  whatsoever  on  his  head,  and  whereas 
in  truth  and  in  fact,  the  said  W.  N.  did  not,  nor  could  at  the 
time,  see  any  hat  whatsoever  on  the  head  of  him  the  said  F.  A. 
upon  the  deck  of  the  said  ship ;  and  whereas,  in  truth  and  in 
fact,  the  said  F.  A.  *did  not,  nor  could  at  the  time" touch  his  hat,    [#363] 
or  any  hat  whatsoever,  on  his  head,  upon  the  deck  of  the  said 
ship ;  and  whereas,  in  truth  and  in  fact,  the  said  W.  N.  well 
knew,  that  the  said  F.  A.  did  not,  nor  could  at  the  time,  See. 
.touch  his  hat,  or  any  hat  whatsoever,  on  his  head. '  And  so,  Sec. 
Vol,  IL  2  B 


swert. 
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Second  [as  ante  353*.]  And  the  jurors,  fee.  do  farther  present)  that  at 
Staring*1"  rod  upon  the  said  trial  of  the  said  issue  so  joined  as  aforesaid, 
perjury  on  certain  other  questions  became  and  were  material,  in  substance 
o  er  an-  ^  f0nowgj  (^at  is  to  say,)  whether  the  said  F.  A.  stood  on  tb» 
deck  of  the  said  ship  called  the  Francis  East  Indiaman,  with,  his 
the  said  F.  A.'s  arms  across,  or  a  kimbo,  in  an  impudent  manner, 
before  the  said  R.  B.  or  not  ?  (that  is  to  say)  at  the  time  of  the 
assaulting  of  the  said  F.  A.  whereof  he  complained  against  the 
said  R.  B.  as  such  defendant  i*  the  plea  aforesaid.  And  that  he 
the  said  W.  N.  having  so  appeared,  and  being  so  sworn  as  such 
witness,  as  aforesaid,  and  wickedly  devising,  and  intending,  fcc« 
then  and  there,  at  and  upon  the  said  trial  at  the  said  sittings,  to 
wit,  on,  &c.  aforesaid,  at,  8c c.  aforesaid,  did  falsely,  wickedly,  wil- 
fully, and  corruptly  say,  depose,  swear,  and  give  evidence  amongst 
other  things  in  substance  and  to  the  effect  following,  that  is  to 
say,  that  the  said  F.  A.  stood,  (meaning,  stood  at  the  time  of  the 
assaulting  of  the  said  F.  A.)  whereof  he  complained  against  the 
said  R.  B.  as  such  defendant  in  the  plea  aforesaid,  on  the  deck  of 
the  said  ship  called  the  Francis  Indiaman,  with  his  (meaning  the 
said  F.  A.'s)  arms  across,  or  a  kimbo,  in  an  impudent  manner, 
before  the  said  R.  B. ;  whereas  in  truth  and  in  fact,  the  said  F. 
A.  did  not,  at  the  time  of  the  assaulting  of  htm  the  said  F.  A. 
whereof  he  complained  against  the  said  R.  B.  stand  on  the  deck 
of  the  said  ship,  called,  Sec.  with  his  the  said  F.  A.'s  arms  across 
or  a  kimbo,  in  an  impudent  manner  before  the  said  R.  B.  And 
whereas  the  said  F.  A.  did  not  at  the  time  in  that  behalf  mention* 
ed,  stand  on  the  deck  of  the  said  ship,  with  his,  the  said  F.  A.'s 
arms  across,  or  a  kimbo,  before  the  said  R.  B.,  and  whereas  he 
did  not  at  the  time,  fee.  stand  on  the  deck  of  the  said  ship,  in  an 
impudent  manner,'  before  the  said  R.  B.  And  so,  Sec.  [<z«  ante 
353*.] 


;  [*3r4]    «FOR  PERJURY  AFTER  VERDICT  OR  JUDGMENT. 

For  per-  That  before  the  making  of  the  affidavit  hereinafter  mentioned, 
fidavit  " tne  goods  and  chattels  of  one  J.  B.  had  been  levied  and  taken  by 
•worn  in  the  sheriff  of  the  county  of  K.  upon  and  by  virtue  of  a  certain  writ 
in  opposi-  of  our  said  lord  the  king  called  a  fieri  facias,  before  then  sued  and 


m 
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prosecuted  out  of  the  court  of  our  said  lord  the  king  of  the  bench  tion  to  a 
at  W.  in  the  county  of  M.  upon  a  certain  judgment  before  then  r!jle  to 
obtained  in  the  said  court,  in  a  certain  action  at  the  suit  of  F.  R.  cause  why 
•gainst  him  the  said  J.  B.,  and  thereupon  afterwards,  on,  Sec.  in  fj^rment 
Hilary  term,  in  tbe  45th  year  of  the  reign  of  our  said  lord  the  should  not 
king,  at,  fcc.  by  a  certain  rule  or  order  of  the  said  court  of  the  ^^  OQ 
bench,  at,  fcc.  aforesaid,  then  and  there  duly  made,  it  was  order-  an  affidavit 
ed  that  the  said  F.  R.  upon  notice  of  the  said  rule  to  be  given  to  (/) 
his  attorney  or  agent,  should  show  cause  to  the  said  court,  on 
Wednesday  then  next,  why  the  judgment  signed  in  the  said 
cause,  and  the  proceedings  had  thereon  should  not  be  set  aside, 
and  that  the  sheriff  of  the  said  county  of  K.  should  retain  in  his 
hands  the  money  levied  by  him  under  the  said  writ  of  execution 
issued  in  the  said  cause,  until  the  further  order  of  the  said  court! 
And  the  jurors,  fcc.  do  further  *  present  that  B.  B.  late  of,  fcc*  [#375] 
gentleman,  attorney  for  the  said  F.  R.  the  plaintiff  in  the  said  ac- 
tion, contriving  and  wickedly  and  maliciously  intending  to  ag- 
grieve and  injure  the  said  J.  B.  and  to  prevent  him  from  obtain* 
ing  a  rule  of  the  said  court  of  our  said  lord  the  king  of  the  bench 
aforesaid,  in  the  said  cause  for  the  setting  aside  the  said  judg- 
ment, and  to  discharge  the  said  rule  so  obtained  as  aforesaid,  and 
to  impede  and  stop  the  course  of  public  justice,  heretofore,  to 
wit,  on,  fcc.  contriving  and  intending  as  aforesaid,  did  come  in  his 
the  said  B.  B.'s  own  proper  person,  into  the  said  court  of  our  said 
lord  the  king  of  the  bench  aforesaid,  at,  fcc.  aforesaid,  and  did 
then  and  there  produce  to  the  said  court  a  certain  affidavit  in  writ- 
ing of  him  the  said  B.  B.  to  be  exhibited  to  the  said  court  for  the 
purpose  of  discharging  the  said  rule  so  made  and  obtained  as 
aforesaid,  which  said  affidavit  was  and  is  intitled  In  the  Common 
Pleas,  between  F.  R.  plaintiff,  (meaning  the  said  F.  R.)  and  J.  B. 
the  defendant,  (meaning  the  said  J.  B.)  and  the  said  B.  was  then 
and  there  before  tbe  same  court  duly  sworn,  and  did  take  his 
corporal  oath  upon  the  Holy  Gospel  of  God,  concerning  the  truth 
of  the  matters  contained  in  the  said  affidavit  (the  same  court  hav- 
ing a  lawful  and  competent  authority  to  administer  the  said  oath 
to  the  said  B.  B.  and  to  take  and  receive  the  said  affidavit  of  him 
the  said  B.  B.  in  that  behalf,)  and  that  the  said  B.  B.  being  so 


(/)  See  notes,  ante  302*  to  318*. 
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tworp  as  aforesaid,  not  having,  fcc.  but  being  moved  and  uiuc* 

cd,  &c,  and  baring  no  regard  to  the  laws  and  statutea  of  this  realm 
did  then  and  there,  to  wit,  on,  fcc.  at  Westminster  aforesaid,  in 
the  county  aforesaid,  in  and  by  his  affidavit  aforesaid,  sod  by  hie 
oath  aforesaid,  before  the  said  court,  the  said  court  then  wd  there 
baring  such  authority  to  administer  the  said  oath  as  aforesaid,  and 
to  take  and  receive  the  said  affidavit  as  aforesaid,  falsely,  corrupt- 
ly, knowingly,  wilfully  and  maliciously  did  depose  and  swear  as 
fellows,  that  is  to  say,B.  B.  of  Clement's  Inn,  Middlesex,  gentle- 
man, attorney  for  the  above-named  plaintiff,  (meaning  himself. the 
said  B.  B.)  maketh  oath  and  saith,  that  the  defendant,  (meaning 
the  said  J.  B.)  was  served  with  copy  of  capias  ad  respondendum, 
on  the  sixth  day  of  December  last,  returnable  in  eight  days  of  St* 
Hilary,  viz.  30$b  of  January,  that  on  the  31st  of  January  last,  this 
deponent  (again  meaning  himself  the  said  B.  B.)  filed  the  decla- 
ration in  this  cause  (meaning  the  said  cause  between  the  said  F. 
R.  and  the  said  J.  B.)  and  this  deponent  (again  meaning  himself 
v  ^  the  said  B.  B.)  did  cause  the  defendant  (again  meaning  the  said 

J.  B.)  to  be  duly  served  with  notice  thereof,  and  this  deponent 
(again  meaning  himself  the  said  B.  B.)  further  saith  that  a  pic* 
(meaning  a  plea  in  the  said  action)  was  demanded  on  the  25th  of 
January,  which  expired  on  the  36  th  of  January,  and  this  depon* 
£*376]  ent  (again  meaning  himself  the  *  said  B.  B.)  saith  that  on  the 
30th  day  of  January,  in  the  afternoon  this  deponent  (again  mean- 
ing himself  the  said  B.  B.)  signed  judgment  (meaning  judgment 
in  the  said  action)  for  want  of  a  plea,  and  issued  out  a  fieri  facias 
returnable  on  the  morrow  of  the  Purification,  and  that  after  this 
deponent  (again  meaning  himself  the  said  B.  B.)  had  so  signed 
judgment  as  aforesaid,  and  issued  execution,  the  defendant's 
agent's  clerk  called  on  this  deponent  (again  meaning  himself  the  * 
said  B.  B.)  to  get  this  deponent  (again  meaning  himself  the  said 
B.  B.)  to  consent  to  a  summons  for  time  to  plead  returnable  at 
six  o'clock  in  the  evening  of  the  thirty-fiist  of  January,  which  this 
deponent  (again  meaning  himself  the  said  B-  B.)  refused  to  do 
and  informed  him  (meaning  the  said  clerk)  he  had  so  signed  judg- 
ment, and  issued  his  execution,  and  this  deponent  (again  mean* 
ing  himself  the  said  B.  B.)  saith  that  all  his  proceedings  in  this 
cause  (again  meaning  the  said  cause  between  the  said  F.  R.  and 
J.  B.)  were  and  are  regular,  and  according  to  the  established 
practice  of  this  honourable  court,  (meaning  the  said  court  of  our 
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said  lord  the  king  of  the  bench  aforesaid)  and  this  deponent  (again 
meaning  himself  the  said  B.  B.)  lastly  saith  that  he  (again  mean* 
ing  himself  the  said  B.  B,)  accompanied  the  pfficer  (meaning  an 
officer  of  the  sheriff  of  Kent,  who  had  before  then  levied  the  said 
debt,  under  and  by  virtue  of  the  said  writ)  and  the  said  defendant 
(again  meaning  the  said  J.  B.)  there  (meaning  at  the  house  of  tho 
•aid  J.  B.)  at  the  time  when  he  the  said  B.  B.  was  there  with  the 
said  last-mentioned  officer  admitted  that  he  (again  meaning  the 
said  J.  B.)  was  guilty  of  all  the  counts  in  the  declaration  (mean- 
ing the  said  declaration  in  the  said  cause)  except  that  of  keeping 
a  setting  dog,  or  to  that  effect,  and  further  informed  this  depon- 
ent (again  meaning  himself  the  said  B.  B.)  that  being  conscious 
thereof  (meaning  the  said  offences)  be  (again  meaning  him  the 
said  J.  B.)  had  given  his  attorney  (meaning  the  attorney  t>f  the 
said  J.  B.)  directions  to  settle  the  action  (meaning  the  said  ac- 
tion) without  delay,  and  which  he  (again  meaning  the  said  J.  B.) 
imagined  he  (again*  meaning  the  said  attorney  of  the  said  J.  B.) 
had  done  and  expressed  himself  (again  meaning  the  said  J.  B.) 
much  surprised  and  dissatisfied  at  finding  from  this  deponent  that 
his  attorney  (again  meaning  the  said  attorney  of  the  said  J.  B.)  had 
made  no  overtures  or  offers  of  compromise,  adding  that  he  (again 
meaning  the  said  J.  B.)  had  no  intention  of  defending  the  said  ac- 
tion, or  to  that  effect;    Whereas,  in  truth  and  in  fact,  the  said  J. 
B.  did  not  admit  at  his  said  house  when  the  said  B.  B,  was  there 
with  the  said  last-mentioned  officer  of  the  sheriff  of  Kent,  or  at  any 
other  time,  that  he  was  guilty  of  all  the  counts  in  the  declaration 
aforesaid  (except  that  of  keeping  a  setting  dog)  or  to  that  *  effect,   [♦377] 
in  manner  and  form,  as  ti)e  said  B.  B.  so  deposed  and  swore  as 
aforesaid :  and  whereas,  in  truth  and  in  fact,  the  said  J.  B.  did 
net  at  his  said  house,  and  when  the  said  B.  B.  was  there  with  the  , 
said  last-mentioned  officer  of  the  sheriff  of  K.  or  at  any  other 
time,  or  in  any  other  place,  inform  the  said  B.  B.  that  Ke  had 
given  his  the  said  J.  B.'s  attorney  directions  to  settle  the  action 
without  delay,  nor  did  he  the  said  J.  B.  then  and  there  inform  the7 
said  B.  B.  that  he  the  said  J.  B.  had  done  k  in  manner  and  form 
as  the  said  B.  B.  so  deposed  and  swore  as  aforesaid  :  and  where- 
as, in  truth  and  in  fact,  he  the  said  J.  B.  did  not  at  his  said 
house,  and  when  the  said  B.  B.  was  there  with  the  said  officer 
of  the  sheriff  of  K..,  express  himself  much  surprised  and  dissa- 
tisfied at  finding  from  the  said  B.  B.  that  his  the  said  J  B.'s 
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attorney  had  made  no  overtures  or  offers  of  compromise :  and 
whereas,  in  truth  and  in  fact,  he  the  said  J.  B.  did  not  then  and 
there  add  that  he  had  no  intention  of  defending  the  said  action, 
or  to  that  effect,  in  manner  and  form  as  the  said  B.  B.  so  deposed 
and  swore  as  aforesaid.    And  so  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  say  that  the  said  B.  B.  on  the  said,  Sec.  at  West- 
minster aforesaid,  in  the  county  aforesaid,  before  the  said  court 
of  our  said  lord  the  king  of  the  bench  aforesaid, '  the  said  court 
having  such  power  and  authority  as  aforesaid,  by  fiis  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt. mind  in  man- 
ner and  form  aforesaid,  did  commit  wilful  and  corrupt  perjury, 
to  the  great  displeasure  of  Almighty  God,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  to  the  evil  and  pernicious  example  of 
all  others,  and  against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 
For  per-        London.     That  before  the  making  of  the  affidavit  hereafter 
affidavit     mentioned,  to  wit,  in  Michaelmas  term,  in  the  twenty  ninth  year 
^h"*^    °*  ^e  ^'5°  °f> &c>  a  c^rtain  judgment  had  been,  and  was,  signed 
K.  B.  at     in  the  court  of  our  said  lord  the  now  king,  before  the  king  him- 

todtofa'  "^  (thc  Baid  court  thco  and  sti,!  bein&  holdcn  at  W*  in  the 
a  rule  to     county  of  M.)  in  a  certain  cause,  wherein  T.  C.  was  plaintiff,  and 

tadrmenu  ^'  ^"  was  dc^cndant>  whereby  it  was  considered  that  the  said 
writ  of  ex*  T.  C.  did  recover  against  the  said  W.  D.  as  well  a  certain  debt 
^  j£°'     of  two  thousand  and  forty  pounds,  as  also  eighty  three  shillings, 
be  dis*       which  in  and  by  the  said  court  were  adjudged  to  the  said  T.  C* 
out  dTcus-  for  his  damages,  which  he  had  sustained  as  well  by  reason  of  the 
tody.(«»)    detaining  the  said  debt,  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  W.  D.  was 
convicted,  as  by  the  record  and  proceedings  thereof  still  remain- 
ing in  the  said  court  of  our  said  lord  the  king,  before  the  king 
[♦378]    himself  at  W.  aforesaid,  *  more  fully  appears,  and  which  said 
judgment  had  been  and  was  so  signed  upon  and  by  virtue  of  a 
certain  bond  and  warrant  of  attorney,  before  then  made  and  given 
by  the  said  W.  D.  to  the  said  T.  C.  and  that  after  the  signing  of 
such  judgment,  and  before  the  making  of  the  affidavit  hereafter 
mentioned,  the  said  W.  D.  had  been  and  was  taken  and  arrested 
by  the  sheriff  of  the  county  of  M.  under  and  by  virtue  of  a  cer- 
tain writ  of  our  said  lord  the  king,  commonly  called  a  capiat  ad 


(m)  See  form,  4  Wcntw.  281.  see  notes,  ante  302*  to  318*. 
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*a$itfacitndum9  before  then  issued  put  of  the'  laid  court  of  our  said 
lord  the  king,  before  the  king  himself  at  W.  aforesaid,  upon  the 
said  judgment,  directed  to  the  said  sheriff,  and  returnable  in  the 
same  court  on  Friday  next  after  eight  days  of  St  Hilary,  in  Hi- 
lary term,  now  last  past,  to  wit,  at  L.  aforesaid,  in  the  pariah  of 
St  D.  in  the  west,  in  the  ward  of  F.  without  And  the  jurors, 
8cc.  do  further  present,  that  the  said  W.  D.  late  of,  fee.  contriving 
and  wickedly  and  maliciously  intending  to  aggrieve  and  injure 
the  said  T.  C.  and  to  deprive  him  of  the  meaas  of  recovering  the 
debt  and  damages  aforesaid,  heretofore,  to  wit,  on,  Sec.  at,  Sec. 
aforesaid,  in  order  to  obtain  a  rule  of  the  said  court  of  our  said 
lord  the  king  before  the  king  himself,  whereby  it  might  6e  order- 
ed by  the  said  court,  that  the  said  T.  C.  should  show  cause  why 
the  judgment  signed  in  the  said  cause,  and  the  writ  of  capias  ad 
satisfaciendum  issued  and  executed  thereon*  by  the  sheriff  of  the 
county  of  M.  as  aforesaid,  should  not  be  set  aside,  and  why  the 
aaid  W.  D.  should  not  be  discharged  out  of  the  custody  of  the 
marshal  of  the  marshalsea  of  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  as  to  the  action  aforesaid,  did  come 
in  his  the  said  W,  D.'s  proper  person,  before  Sir  N.  G.  knight, 
then  being  one  of  the  justices  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  and  did  then  and  there  produce 
to  and  before  the  said  Sir  N.  G.  so  being  such  justice  as  afore- 
said, a  certain  affidavit  in  writing  of  him  the  said  WvD.  and  the 
aaid  W.  D.  then  and  there  before  the  said  Sir  N.  G.  so  .being 
such  justice  as  aforesaid,  was  duly  sworn,  and  did  take  his  corpo- 
ral oath  upon  the  holy  gospel  of  God,  concerning  the  truth  of 
the  matters  contained  in  the  said  affidavit  (he  the  aaid  Sir  N.  G, 
then  and  there  having  sufficient  and  competent  power  and  autho- 
rity to  administer  the  same  oath  to  the  said  W.  D.  and  to  take 
and  receive  the  said  affidavit  of  him  the  said  W.  D.)  And  that 
the  aaid  W.  D.  being  so  sworn  as  aforesaid,  not  having,  Sec.  but 
being  moved  and  seduced,  Sec.  and  having  no  regard  to  the  laws 
and  statutes  of  this  realm,  nor  fearing  the  punishment  therein 
contained,  did,  then  and  there,  to  wit,  on  the  said,  Sec.  at,  Sec. 
aforesaid,  and  by  his  said  affidavit  aforesaid;  upon  his  oath  afore- 
said, before  the  said  Sir  N.  G.  so  being  such  *  justice,  and  hav-  [*379] 
ing  such  power  and  authority  as  aforesaid,  maliciously  depose 
and  swear  amongst  other  things  as  follows,  that  is  to  say,  and  this 
deponent,  (meaning  the  said  W.  D.)  saith,  Sec.  [state  the  matter 
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morn]  as  by  the'said  afiidatit  in  writing  of  the  said  W.  D.  after* 
wards  exhibited  to  the  said  court  of  our  lord  the  king,  before  the 
king  himself  for  the  purpose  aforesaid,  andmow  there  remaining) 
more  folly  appears ;  whereas  in  troth  and  in  fact,  the  said  T.  C 
did  not,  fee.  [here  aomgn  the  perjury  according  to  the  Jacte."]  And 
so,  fee  [u$uai  conclusion,  when  affidavit  worn  before  a  judge,  ae 
ante  520*.} 
For  per.        ♦  Middlesex.    That  T.  G.  late  of,  fcc.  heretofore,  to  wit,  on, 

i'jrv  in 

answer      &c*  **i  &c-  did  exhibit  his  certain  English  bill  of  complaint  in 

sworn  be-  writing,  against  J.  B.  therein  described*  of,  fee.  in  the  high  court 
master  in  of  Chancery  of  our  said  lord  the  king,  (the  same  court  then  be- 
ohanceiy.  mg  j^  ^  W.  in  the  said  county  of  M.)  which  said  bin  was  <H- 
[*366]  recte^  to  the  right  honourable  John  Lord  E.  baron  of  E.  in  the 
county  Palatine  of  Durham,  high  chancellor  of  Great  Britain ; 
ar>d  the  said  T.  G.  in  and  by  bis  said  bill  of  complaint  amongst 
other  things  stated  and  alleged  in  substance  and  to  the  effect  for- 
lowing,  (that  is  to  say,)  that  the  said  J.  B.  having  shortly  before  or 
in  the  month  of  October,  1602,  procured  a  lease  to  be  granted  to 
hhn  of  a  certain  messuage  or  tenement  used  aa  a  public  house, 
and  called  or  known  by  the  name  or  sign  of  the  Red  Lettuce, 
situate  in  Frogwell  court  aforesaid,  and  of  three  tenements  thereto 
adjoining,  for  the  term  of  fourteen  years  from,  fcc.  —  and 

the  said  premises  being  very  much  out  of  repair,  and  the  said  J. 
B.  being  unable  to  defray  the  expense  of  repairing  the  same,  he 
[|*387]  applied  to  the  said  *  T.  G.  to  become  concerned  with  him  in  such 
purchase,  upon  the  said  T.  G.  paying  to  him  the  sum  38/.  17*. 
3d.  being  a  moiety  or  half.part  of  the  sum  which  had  been  paid 
by  him  as  a  premium  or  consideration  for  such  lease;  and  also 
paying  3/.  10*.  being  half  of  the  sum  of  TL  alleged  to  hare,  been 
paid  by  him  on  account  of  the  said  premises.  And  the  said  T. 
G.  after  some  consideration  at  length  agreed  to  become  jointly 
concerned  with  him  in  such  purchase ;  and  accordingly  the  said 


(n)  This  indictment  was  settled  was  in  the  same  form.    The  defen* 

in  A.  D*  1805.  by  a  very  eminent  dant  was  acquitted  on  the  merits* 

crown  lawyer  at  the  bar.  upon  an  So  much  only  of  the  statement  is 

examination  of  precedents,  see  notes  the  bill  and  the  prayer  thereof  is  to 

ante  302*  to  318*.  see  other  prece-  be  stated,  as  may  be  necessary  to 

dents,  Cro.  C.  C  8th  Ed.  342.  and  explain  the  parts  and  materiality  of 

same   precedeutv   2   Starkie,    524.  the  defendant's  answer  by  innuen- 

The    indictment    against    Albany  dog,  referring  thereto,  ante  306?*  to 

Wallis,  A.  D.  1800,  in  Middlesex,  313*. 
which  was  settled  with  great  care, 
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J.  B.  and  the  said  T.  G.  signed  a  certain  instrument  in  writing, 
bearing  date  on  or  about.  Sec  and  made  between  him  the  said  J. 
B.  of  the.  one  part,  and  the  said  T.  G.  of  the  other  part ;  and 
thereby  the  said  J.  B.  in  consideration  of  38/.  17*.  3<&  to  him  paid 
by  the  said  T.  G.,  did  thereby  agree  to  let  unto  the  said  T.  G. 
one  moiety  of  the  said  public,  house,  known  by  the  name  of  the 
Red  Lettuce»  situate,  Sec.  and  also  one  moiety  of  all  those  three 
tenements  adjoining  to  the  said  public  house,  known  by  the  re* 
spective  numbers  of  3,  4,  5,  6,  and  9.  together  with  all  the  fix- 
tures and  appurtenances  thereto  belonging,  to  hold  unto  the  said 
T.  G.  his  executors  or  administrators  from  the  date  thereof,  for 
all  the  remainder  of  the  term  of  14  years,  which  the  said  J.  B. 
then  had  therein,  and  with  full  and  free  liberty  and  permission  for 
the  said  T.  G.  his  executors  and  administrators  to  receive  and 
take  the  moiety  of  all  the  rents,  issue,  and  profits  of  the  said  pre* 
mises  during  the  said  term  ;  and  the  said  T.  G.  did  thereby  agree 
to  take  the  said  moiety  of  the  said  premises  upon  the  terms  afore- 
said, and  for  which  he  had  accordingly  paid  the  said  sum  of  38A 
1  ft.  Sd.  to  the  said  J.  B.  as  the  purchase  money,  and  it  was  there- 
by mutually  agreed,  that  all  the  necessary  repairs  of  the  said 
public  house,  tenements,  and  premises  should  be  paid  by  the  said 
J.  B»  and  the  said  T.  G.  in  equal  proportions,  and  the  said  T,  G, 
did  also  in  and  by  his  said  bill  of  complaint  amongst  other  things 
pray,,  that  the  said  J.  B.  might  answer  and  set  forth,  whether  he 
the  said  J.  B.  and  the  said  T.  G.  did  not  execute  or  sign  an  agree- 
ment of  such  or  the  like  date,  purport,  or  effect  as  aforesaid,  or 
of  what  other  date,  purport,  or  effect,  as  in  and  by  the  said  bill  of 
complaint  of  the  said  T.  G.  remaining  filed  of  record  in  the  said  Reference 
court  of  chancery,  amongst  other  things  more  fully  appears,  ffled.ro) 
And  the  jurors,  &c.  do  further  present,  that  the  said  J.  B.  the  de-  Swearing 
fondant  in  the  said  bill  of  complaint  afterwards,  that  is  to  say,  on,  ^T^" 
Sec.  at  the  parish  of  Saint  Andrew,  Holburn,  in  the  county  of  fore  mas- 
Middlesex,  did  come  in  his  own  proper  person  before  A.  P.  es-  ^^£  £? * 
quire,  *  then  and  there  being  one  of  the  masters  of  the  said  court  truth  of 
of  chancery,  and  then  and  there  did  produce  and  exhibit  to  the  r^goo-i 
said  A.  P.  the  answer  in  writing  of  him  the  said  J.  B.  to  the  said 
tyU  of  complaint  of  him  the  said  T.  G.  entitled, "  The  answer  of 
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J.  B.  the  defendant  to  the  bill  of  complaint  of  T.  G.  compkbant, 
(ft)  and  the  aaid  J.  B.  was  then  and  there  in  due  manner  sworn* 
and  did  take  his  corporal  oath  upon  the  holy  gospel  of  God, 
touching  and  concerning  the  matters  contained  in  bis  said  answer 
before  the  said  A.  P.,  be  the  said  A.  P.  so  then  being  one  of  the 
Maters  of  the  court  of  chancery  as  aforesaid,  and  then  and  there 
having  sufficient  and  competent  power  and  authority  to  adminia* 

^fidsd   ter  an  ^ t0  th*  bM  J'  B*  to  that  t*1*1*'  t  and  that  the  sajd  J.  B. 

sworn  to*  being  so  sworn  as  aforesaid,  did  upon  his  corporal  oath  concern* 
ing  the  matters  contained  in  the  said  answer  before  the  said  A. 
P.  esquire,  then  as  aforesaid,  being  one  of  the  said  masters  of  the 
arid  court  of  chancery,  then  and  there  swear,  that  so  much  of  the 
aaid  answer  of  him  the  said  J.  B.  so  as  aforesaid,  exhibited  and 
produced!  as  related  to  his  own  acts  and  deeds  was  true,  and 
that  the  said  J.  B.  being  so  sworn  as  aforesaid  and  not  having* 
Sic.  but  being  moved  and  seduced,  fee*  and  minding  and  intend- 
ing unjustly  to  aggrieve  the  said-T.  G.  complainant  as  afore* 
said,  in  his  answer  aforesaid  before  the  said  A.  P.  esquire,  then 
and  there  being  one  of  the  said  masters  of  the  said  court  of  chin* 
eery  as  aforesaid,  and  having  such  sufficient  and  competent  autho* 
lity  as  aforesaid,  falsely,  knowingly,  wilfully,  wickedly,  malicious* 
ly,  and  corruptly  by  his  own  act  and  consent  upon  his  oath  afore* 
aaid,  did  answer,  swear,  and  affirm,  (amongst  other  things)  in  sub» 
stance  as  follows,  (that  is  to  say)  and  this  defendant  (meaning 
Jrimself  the  said  J.  B.)  says  that  the  wife  of  the  said  complainant 
(meaning  the  wife  of  the  said  J.  B)  used  to  manage  the  said  pub* 
lie-house,  whilst  this  defendant  (meaning  himself  the  said  J  B.) 
was  repairing  the  other  houses  of  the  said  complainant,  (again 
meaning  the  said  T.  G.)  and  his  wife  received  for  liquor  and- 
beer  sold  in  the  said  public-house  the  sum  of  25/.  and  upwards, 
as  this  defendant  (again  meaning  himself  the  said  J.  B.)  verily 
believes,  and  have  not  accounted  for  or  paid  the  same  or  any  pert 
thereof  to  this  defendant;  (again  meaning  himself  the  said  J.  B.) 
but  the  said  defendant,  (again  meaning  himself  the  said  J.  B.) 
says  that  on  or  about  the  27th  day  of  the  said  month  of  October, 
the  said  complainant's  wife  (again  meaning  the  wife  of  the  said 
T.  G.)  wrote  out  a  paper  which  she  (again  meaning  the.  wife  of 


(/»)  In  the  indictment  against  Albany  YY  allis,  the  title  of  the  answer 
not  stated,  lee  also  306%  30T*. 
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thesaid  T.  Q.)  asked  this  defendant  (again  meaning  himself  *  the    [*389] 
said  h  B  )  to  sign,  and  which  defendant  (again  meaning  himself 
the  said  J.  B.)  did  by  making  his  (meaning  the  said  J.  B/s)  mark 
thereto,  but  when  this  defendant  (again  meaning  himself  the  said 
J.  B.)  signed  the  same,  (meaning  the  said  paper)  he  (meaning 
himself  the  said  J.  B.)  was  unacquainted  with  the  contents  thereof* 
this  defendant  (meaning  himself  the  said  J.  B.)  being  unable  to 
tend  the  same,-  nor  having  been  perused  by  any  person  on  hid 
(meaning  his  the  said  J.  B/s)  beha$  and  this  defendant  (meaning 
hhnseJf  the  said  J.  B.)  understood  and  believed  that  such  paper 
(meaning  the  said  paper  so  signed  by  him  the  said  J.  B*  as  afore* 
said)  contained  articles  of  partnership  between  him  (Again  mean* 
ing  himself  the  said  J.  B.)  and  the  said  complainant,  (again  mean-* 
ing  the  said  T..G.)bot  whether  the  said  paper  was  or  was  not  aa 
agreement  of  such  date,  and  to  such  purport  or  effect  as  -in  the- 
said  bill  (meaning  thereby  the  bill  of  complaint  of  the  said  T.G.) 
in  that  behalf  mentioned,  or  of  afty  other  date?  purport,  or  effect? 
this  defendant  (again  meaning  himself  the  said  J.  B.)  cannot  set 
forth  as  to  his  knowledge,  belief,  or  otherwise,  save  as  aforesaid, 
stod  from  the  information  of  the  said  complainant,  (again  meaning 
the  said  T.  G.)  and  the  said  paper  was  signed  by  this  defendant 
(again  meanmfthe  said  J.  B.)  without  any  friend  being  present 
on  his  (meaning  the  said  J.  fi.'s)  part,  and  this  defendant  (again- 
meaning  the  said  Jv  B.)  when  he  (again  meaning  the  said  J.  B.) 
signed  the  said  paper,  relied  solely 'on  the  said  complainant 
(meaning  the  said  T.  G.)  that  he  (meaning  the  said  T.  G.)  would 
deal  fairly  by  him  ;  (meaning  himself  the  said  J.  B.)  and  this  de- 
fendant (again  meaning  himself  the  said  J.  B.)  says  that  at  the 
time  he  (again  meaning  himself  the  said  J.  B.)  signed,  the  said 
complainant's  wife  (again  meaning  the  said  T.  G.'s  wife)  was  act- 
ing as  the  landlady  of  the  said  public-house,  and  sold  all  the  li- 
quors that  were  sold  in  the  house,  and  received  the  money  for  the 
same  for  about  a  month,  when  the  said  complainant  (again  mean* 
iftg  the  said  T.'G.)  as  this  defendant  (again  meaning  himself  the- 
satd  J.  ft)  has  been  informed,  and  believes,  employed  one  Mr.  H. 
a*broker  to-  let  the  said  public-house  without  this  defendant's 
(again  meaning  the  «aid  J.  B.'s)  knowledge  or  consent,  but  this    . 
defendant  (again  meaning  himself  the  feaid  J.  B.)  being  informed 
thereof  by  the  said  Mr.  H.,  this  defendant  (again  meaning  him- 
self the  said  J.  B)  thereupon  or  soon  afterwards  told  the  said 
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complainant  (again*  meaning  the  said  T.  G.)  he  would  have  noth* 
ing  more  to  do  with  him ;  and  this  defendant  (again  meaning 
himself  the  said  J.  B.)  demanded  from 'the  said  complainant, 
(again  meaning  the  said  T.  Q.)  the  money  be  and  his  wife  had 
received  on  account  of  the  liquor  and  beer  sold  in  the  said  house, 
but  the  said  complainant  (again  meaning  the  said  T.  G.)  refused 
[*390]  to  pay  the  same,  and  still  retains  *  the  same  or  has  applied  it  to 
his  (again  meaning  the  said  T.  G.'s)  own  use ;  and  this  defendant 
(again  meaning  himself  the  said  J.  B.)  has  always  been  ready  to 
pay  to  the  said  complainant,  (again  meaning  the  said  T.  G.)  the 
residue  of  the  said  36/.,  upon  being  allowed  the  money  the  said 
complainant  (again  meaning  the  said  T.  G.)  and  his  wife  receiv- 
ed for  liquor  and  beer  as  aforesaid,  and  this  defendant  (again 
meaning  the  said  J.  B.)  saith  he  (again. meaning  himself  the  said 
J.  B.)  has  not  ever  since  the  22d  day  of  November,  1 803,  been  in 
the  occupation  of  the  said  messuage  or  tenement,  called  the  Red 
Lettuce,  but  the  same  has  been  let,  and  this  defendant  (again 
meaning,  the  said  J.  B.)  has  been  in  the  receipt  of  the  rents  and 
profits  thereof;  and  this  defendant  (again  meaning  himself  the. 
said  J.  B.)  submits  that  he  (again  meaning  himself -the  said  J*  B.) 
ought  not  under  the  circumstances  aforesaid,  to  be  compelled  to 
account  for  all  the  sums  of  money  received  by  him  since  the  said, 
fcc.  for,  or  in  respect  of  the  rents  and  profits  of  the  said  premises 
or  any  part  thereof,  for  the  defendant  (again  meaning  the  said  J*. 
B.)  says  that  the  agreement*  which  is  in  the  said  bill  (meaning  the 
said  bill  of  complaint  of  the  said  T.  G.)  alluded  to  have  been 
signed  by  him,  is  not  according  to  the  verbal  agreement  entered 
into  between  this  defendant,  (again  meaning  himself  the  said  J. 
B»)  and  the  said  complainant,  (again  meaning  the  said  T.  G.)  and 
this  defendant  (again  meaning  himself  the  said  J.  B«)  did  not . 
know  what  was  the  contents  of  the  paper,  (meaning  the  said  pa* 
per)  he  (agab  meaning  himself  the  said  J.  B.)  signed,  except 
that  he  (again  meaning  himself  the  said  J.  B.)  conceived  it  to  be 
an  agreement  for  a  partnership  between  the  said  complainant 
(again  meaning  the  said  T-G.)  and  this  defendant,  (again  meaning 

ftefereoce  himself  the  said  J.  B.)  As  by  the  said  answer  of  him  the  said  J.  B. 
to  the  an-     °...  ....         . .  _    . 

swer  filed.  sUU  remaining  in  the  said  court  of  chancery  aforesaid,  at  West- 
minster aforesaid  in  the  county  aforesaid,  amongst  other  things  will 
Auign-     more  fully  appear ;  whereas  in  truth  and  in  fact,  the  said  J.  B.  at 
perjury.     thc  time  of  Us  so  signing  the  said  paper  and  of  his  making  oath  and 
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Bwearing  as  aforesaid,  was  acquainted  with  and  well  knew  the  con- 
tents of  the  said  paper  so  by  him  signed  as  aforesaid ;  and  whereas 
lb  truth  and  in  fact,  before  the  said  X.  B.  so  signed  the  said  paper  as 
aforesaid,  the  same,  was  read  to  him,  to  wit,  at  the  said  parish  of  St, 
Andrew,  Holbom,  aforesaid,  in  the  county  aforesaid  j  and  whereas 
in  truth  and  in  fact,  the  said  J.  B.  at  the  time  when  he  so  signed 
Use  said  paper  as  aforesaid,  and  making  answer  and  swearing  as 
aforesaid,  well  knew  that  the  said  paper  contained  the  said  agree- 
ment in  the  said  bill  of  complaint  mentioned,  and  that  the  same 
paper  did  not  contain  any  articles  of  partnership  between  him  the 
said  J.  B.  and  the  said  T.  G.,  to  wit,  in,  &c.  aforesaid j  and  where- 
as in  truth  and  in  fact,  the  said  J.  B.  at  the  time  of  bis  making 
•oath  and  swearing  as  aforesaid,  well  knew  that  the  said  W.  H.  [*39l] 
had  been  employed  by  the  said  T.  G.  to.  let  the  said  public  house 
in  the  said  answer  of  him  the  said  J.  B.  mentioned,  to  wit,  in,  fee. 
aforesaid  ;  and  whereas  in  truth  and  in  ftct,  the  said  agreement 
in  the  said  bill  of  complaint  mentioned  and  alluded  to  have  been 
signed  by  him,  was  and  is  according  to  the  verbal  agreement  en* 
tered  into  between  the  said  J.  B.  and  the  said  T.  G.,  as  he  the  said 
J.  B.  at  the  time  of  his  so  signing  the  said  paper  and  making  oath 
add  swearing  as  aforesaid,  well  knew,  to  wit,  in,  &c.  aforesaid— 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  Conclii- 
the  said  J.  B.  on  the  said,  fee.  at  the  paiish  of  St.  Andrew,  Hoi- lioD" 
boro,  aforesaid,  in  the  county  of  Middlesex  aforesaid,  upon  his 
oath  aforesaid,  before  the  said  A.  P.  (he  the  said  A.  P.  then  and 
there  being  one  of  the  masters  of  the  said  court  of  chancery,  and 
then  and  there  having  sufficient  and  competent  power  and  au- 
thority to  administer  an  oath  to  the  said  J.  B.  in  that  behalf)  false* 
ly,  wickedly,  maliciously,  knowingly,  wilfully,  and  corruptly,  in 
manner  and  form  aforesaid,  did  commit  wilful  and  corrupt  per- 
jury, to  the  great  displeasure  of  Almighty  God,  in  contempt  of 
our  said  lord  the  king  and  his  laws,  to  the  great  damage  of  the 
said  T.  G.,  to  the  evil  example  of  all  others,  and  against  the  peace 
of  our  lord  the  now  king,  his  crown  and  dignity. 
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[*397]   *fN  COURTS  OF  EQUITY.— IN  ANSWER  TO  INTER- 
ROGATORIES. 

Fop  per-        That  one  E.  F.  heretofore,  to  wit,  on,  &c.  did  exhibit  certain 
rarto  hil  interrogatories  in  writing,  in  his  majesty's  high  court  of  chan- 
terrogato.  eery,  at  W.  8cc.  in  a  certain  cause  before  then  commenced  by 
bited  in  "   ^ng»8tt  bill  of  complaint,  and  then  depending  and  at  issue  in  the 
chancery,   said  •  court,  after  certain  pleadings  and  proceedings  had  been 
1*3981    nat*  tncrc*n»  *n  which  said  suit  one  C.  D.  was  complainant,  and 
the  said  E.  F.  was  respondent,  in  order  that  the  said  interroga- 
tories might  be  administered,  according  to  the  course  and  prac- 
tice of  the  said  court,  to  certain  witnesses,  to  be  produced,  sworn, 
and  examined  in  the  said  cause,  on  the  part  and  behalf  of  the  said 
E.  F/the  said  defendant,  therein  touching  and  concerning  a  cer- 
tain written  paper,  purporting  to  contain  an  agreement  for  the 
lease  of  a  certain  house  and  premises  therein  mentioned,  from  the 
said  C.  D.  to  the  said  E.  F.,  and  also  touching  and  concerning  a 
certain  other  written  paper,  purporting  to  be  the  draft  of  such 
lease.     And  the  jurors,  &c.  do  further  present,  that  it  became- 
and  was  made  a  material  question  in  the  said  cause  between  the 
said  parties,  and  to  be  deposed  to  by  the  said  witnesses,  in  answer 
to  the  said  interrogatories,  whether  the  said  C.  D.  bad  observed 
or  declared  that  he  would  release  the  said  E.  F.  from  the  said 
agreement,  or  had  released  him  from  the  performance  thereof, 
or  relinquished,  abandoned,  or  giren  up  the  same,  and  in  and  by 
one  of  the  interrogatories  exhibited  as  aforesaid,  the  said  wit- 
nesses were  interrogated  as  follows,  that  is  to  say,  {here  cofiy  tkex 
interrogatories,  vnth  nete$*ary  innuendoes."]     And  the  jurors,  &c. 
do  further  present,  that  A.  B.  late  of,  fcc.  and  one  of  the  wilt 
nesses  to  whom  the  interrogatories  in  the  said  cause  were  to  be, 
and  were  accordingly,  afterwards,  to  wit,  on,  fcc.  at,  fcc.  adminis- 
tered, then  and  there  came  in  his  own  proper  person,  before,  Ice. 
then  being  an  examiner  in  the  said  court  of  chancery,  and  having 
seen  and  understood  the  said  interrogatories  so  exhibited  in  the 
said  court  as  aforesaid,  then  and  there  to  wit,  on,  fcc.  last  afore- 
said, at,  fcc.  aforesaid,  before  the  said,  fcc.  he  then  and  there, 


(c)  This  it  a  MS.  precedent  in  the    see  also  4  Wentw.  292.  post,  and 
collection  of  a  gentleman  at  the  bar,    notes,  ante  SOS*  to  318*. 
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being  such  examiner  in  the  said  court  of  chancery  as  aforesaid, 
and  then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  an  oath  to  the  said  A.  B.  in  that  behalf, 
was  duly  sworn  and  took  bis  corporal  oath  on  the  Holy  Gospel  of 
God,  before  the  said,  &c.  so  being  such  examiner,  and  having 
such  power,  Sec.    And  the  said  A.  B.  then  and  there,  on  his  said 
oath  before  the  6aid  examiner  did  swear,  that  he  the  said  A.  B. 
would  true  answer  make  to  all  such  questions  as  should  be  asked 
him  upon  those  interrogatories  at  the  time  of  his  examination} 
that  he  would  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth)  without  favour  or  affectum  to  the  said  parties  in  the 
said  cause*    And  the  jurors,  &c.  do  further  present,  that  the  said 
A.  B.  afterwards,  to  wit,  on,  &c.  was  duly  examined  in  the  said 
high  court  of  chancery,  at,  fee*  aforesaid,  to  wit*  at,  he.  aforesaid, 
according  to  the  course  and  custom  of  the  said  court,  upon  the 
said  interrogatories,  and  that  he  the  said  A.  B*  *not  having,  &c,  [*399] 
but  being  moved  and  seduced,  See.  atod  minding  and  intending  un- 
justly to  aggrieve  the  said  C.  D.  the  complainant  aforesaid,  did 
then  and  there,  to  wit,  on,  fcc.  aforesaid,  at,  fcc«  aforesaid,  in  his 
answer  to  the  said  fourth  interrogatory,  knowingly,  falsely,  wick* 
edly,  and  corruptly,  by  his  own  act  and  consent,-,  amongst  other 
things,  answer,  swear,  and  affirm  in  writing  as  follows,  that  is  to 
say,  [here  state  the  answer,  with  necessary  innuendoes*']    As.by 
the  said  answer  of  the  said  A.  B.  to  the  said  fourth  interrogatory, 
remaining  affiled  in  the  said  high  court  of  chancery  at  W.  afore- 
said, reference  being  thereunto  had,  will-  amongst  other  things 
more  fully  appear.    Whereas  in  truth  and  in  fact,  the  said  com- 
plainant C.  D.  did  not  at  the  time,  or  on  the  occasion"  mentioned 
in  or  alluded  to  by  the  said  deposition  of  the  said  A.  B.  or  at  any 
other  time,  or  on  any  other  occasion  whatsoever,  say  or  observe 
to  the  said  A.  B.  that  if  IL  F.  had  any  thing  to  object,  respecting 
the  said  agreement  and, lease,  he  the  said  CD.  would  release 
him  from  the  said  agreement  on  bis  paying  the  expense  incurred  ; 
and  whereas  in  truth  and  in  fact,  the  said  C.  D.  did  not  release 
the  said  £.  F.  from  her  said  agreement ;  and  whereas  in  truth 
and  in  fact,  the  said  A.  B.  did  not  at  that  or  any  other  time,  pr  on 
any  other  occasion  whatsoever,  say  to,  or  inform  the  said  C.  D. 
that  if  the  said  £.  F.  was  not  permitted  to  keep  a  school  in  the 
said  house  and  premises,  what  had  been  theretofore  done,  was, 
or  must  be  considered  as  null  and  void,  or  make  any  declaration 
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to  that  or  the  like  effect.    And  bo  the  jurors  aforesaid,  fee.  say, 
that  the  said  A.  B.  on,  fee*  at,  See.  before  the  said,  &c.  then  and 
there  being  such  master,  and  taring  such  power,  fee.  to  admi- 
nister the  said  oath  to  said  A.  B.  as  aforesaid,  of  his  own  act  and 
consent,  and  of  his  own  wicked  and  corrupt  mind  and  disposition, 
knowingly,  falsely,  wickedly,  wilfully,  and  corruptly,  in  manner 
and  form  aforesaid,  upon  his  oath  aforesaid,  in  and  by  his  answer 
to  the  said  interrogatory,  and  his  deposition  aforesaid,  did  commit 
wilful  and  corrupt  perjury,  to  the  great  displeasure,  &c.  in  con* 
tempt,  Sec.  to  the  great  damage,  &c.  [as  ante  391*3. 
For  per-         That  M.  E.  B.  commonly  called  the  countess  of  S.  on,  fee.  did 
{JJi^rer  to  ^hi^  certain  interrogatories  in  writing  in  his  majesty's  high 
intcrrojpa-  court  of  ^chancery  (the  said  court  then  and  still  being  held  at  W. 
chancery.  *n  tne  county  of  M.)  in  a  certain  cause,  then  and  long  before  com- 
(r)  nienced  by  English  bill  of  complaint,  then  depending  and  at  issue 

in  the  said  court  of  chancery,  wherein  the  said  M.  E.  B.  com- 
monly called  the  countess  of  §.  by  W.  L.  esquire,  her  next  friend, 
[*4O0j    was  the  complainant,  and  A.  R.  B.  esquire,  H.  B.,  T,G.,  #esquire, 
W.  B.  esquire,  and  G.  S.  esquire,  the  defendants,  in  order  that 
the  said  interrogatories  might  be  administered  according  to  the 
course  and  practice  of  the  said  court  of  chancery,  to  certain  wit- 
nesses to  be  produced,  sworn,  and  examined  in  the  said  cause,  so 
then  depending  and  at  issue  on  the  part  and  behalf  of  herself  the 
said.M.  E.  B.  the  said  complainant.    And  the  jurors,  fee.  do  fur- 
ther present,  that  it  became  and  was  made  a  material  question 
between  the  said  parties  in  the  said  cause,  to  enquire  in  and  by 
the  said  interrogatories  so  exhibited,  touching  and  concerning  a 
certain  deed  or  instrument  in  the  complainant's  bill,  in  the  said 
cause  mentioned,  and  the  time  of  executing  the  same ;  and  also 
touching  and  concerning  a  certain  marriage  before  then  had  and 
solemnized  between  the  said  M.  E.  B.  and  the  said  A.  R.  B.  and 
touching  and  concerning  the  cause  and  consideration  of  the  said 
deed  or  instrument,  and  whether  such  deed  or  instrument  was 
prepared  or  got  ready  for  execution,  in  contemplation  of  the  said 
marriage,  and  after  the  said  M.  E,  B.  had  consented  to  such  mar- 
riage, and  it  was  then  and  there,  in  and  by  the  third  interroga- 
tory of  the  said  interrogatories  so  exhibited  by  the  said  M.  E.  B. 


(r)  See  4  Went  w.  392.  and  the  last  precedent  and  notes,  ante  302*  to. 
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as  aforesaid,  set  forth  id  manner  and  form,  and  to  the  effect  fol- 
lowing, that  it  to  aay— Had  the  complainant,  (meaning  the  said 
M.  E.  B.)  as  you  (meaning  the  said  witnesses  to  be  produced, 
sworn,  and  examined  as  aforesaid)  know,  or  lor  any  or  what  rca- 
-aon  believe  at  any  time  before,  and  how  long  before  her  marriage 
with  the  defehdant  (meaning  the  said  A*  R.  B.)  her  present  hus- 
-band,  and  after  the  death  of  her  first  husband,  any  intention,  de- 
sign, and  inclination  to  intermarry  with,  or  did  she  (meaning  the 
said  M.  E.  B.)  in  any  and  what  manner  intimate,  [here  set  forth 
the  interrogatory^  with  firofler  innuendoes  to  thf  conclusion  as 
Jbiiowoy]  declare,  «s  by  the  said  third  interrogatory  affiled,  and 
remaining  of  record  in  the  said  high  court  of  chancery  at  W. 
aforesaid,  in  the  said  county  of  M.  may  more  fully  and  at  large 
appear.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  G.  W.  late  of,  &c.  who  was  and  is  one  of  the 
witnesses  to  whom  the  said  interrogatories  in  the  said  cause  were 
to  be,  and  were  accordingly  administered,  afterwards,  to  wit,  on, 
fee.  at  the  parish  of  St.  D.  in  the  west,  in  the  said  county  of  M. 
came  in  his  own  proper  person  before  T.  W.  esquire,  then  being 
one  of  the  masters  of  the  said  court  of  chancery,  and  having  seen 
the  said  interrogatory  so  exhibited  in  the  said  court  of  chancery, 
then  and  there,  to  wit,  at  the  said  parish,  &c  before  the  said  T. 
W.  esquire,  so  being  such  master  of  the  said  court  of  chancery, 
was  duly  sworn,  and  took  his  corporal  oath  on  the  Holy  Gospel 
of  God,  before  the  said  T.  W.  esquire,  (then  being  one  of  the 
masters  *  of  the  said  court  of  chancery,  and  then  and  there,  to  [*401] 
wit,  at  the  parish,  Sec.  aforesaid,  baring  sufficient  power  and  au- 
thority to  administer  an  oath  in  that  behalf  to  the  said  G.  W.) 
and  in  and  by  the  said  oath,  the  said  G.  W.  on  his  said  oath  be- 
fore the  said  T.  W.  esquire,  (the  said  T.  W.  esquire,  then  hav- 
ing such  sufficient  power  and  authority  in  that  behalf  as  aforesaid) 
did  swear,  that  he  the  said  G.-W.  would  true  answer  make  to  all 
such  questions  as  should  be  asked  him  upon  those  interrogatories 
at  the  time  of  his  examination,  that  he  would  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  without  favour  or  affec- 
tion to  the  parties.  And  the  jurors,  Sec.  further  present,  that  the 
said  G.  W.  late  of  the  parish  of  G.  in  the  said  county  of  R.  after- 
wards,  to  wit,  on,  fee.  was  duly  examined  in  the  said  high  court 
of  chancery,  at  W.  aforesaid,  to  wit,  at  the  said  parish  of  St.  D.  in 
the  west,  in  the  said  county  of  M.  according  to  the  course  and  cus- 
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torn  of  the  said  high  court  of  chancery,  upon  the  said  interroga- 
tories, and  that  he  the  aald  G.  W.  not  having,  Sec.  but  being  mov- 
ed, 8cc.  and  minding  and  intending  unjustly  to  aggrieve  the  aaid 
'  *A.  R.  B.  one  of  the  defendants  aforesaid,  did  then  and  there,  to 

wit,  at  the  pariah  of  St.  D.  in  the  west,  aforesaid,  in  the  aaid  coun- 

'^  ty  of  M.  upon  his  oath  aforesaid,  in  hia  answer  to  the  aaid  third 

interrogatory,  knowingly,  falsely,  wickedly,  maliciously  and  cor- 

r  r .  ruptly,  by  his  own  act  and  consent  (amongst  other  things)  answer, 

awe j.*,  and  affirm  in  writing  as  follows,  that  is  to  say,  and  this  de- 
ponent, (meaning  himself  the  said  G.  W.)  further  saith,  that  he 
(meaning  himself  the  aaid  G.  W.)  is  well  convinced  in  hia  own 
mind,  the  complainant  (meaning  the  aaid  M.  E.  B.)  never  had  a 
liking  for,  or  an  intention  to  marry  her  present  husband  (meaning 
the  said  A*  R.  B.)  until  the  night  before  ahe  waa  married,  and 
therefore  could  not  resolve  upon  a  marriage  with  him  (meaning 
the  aaid  A.  R.  B.)  and  saith,  that  he  (meaning  himaelf  the  aaid 
G.  W.)  does  not,  fee.  [state  the  matter  sworn  with  innuendoes']  as 
'  by  the  said  answer  to  the  said  third  interrogatory,  remaining  affiled 
in  the  said  high  court  of  chancery  at  W.  aforesaid,  may,  amongst 
other  things,  more  fully  appear ;  whereas  in  truth  and  in  fact,  he 

<>  *#*  the  said  G.  W.  at  the  time  he  took  hia  said  oath,  and  also  at  the 

time  he  was  so  examined  as  aforesaid,  well  knew,  that  the  aaid 
f  «.  M.  E.  B.  had  had  an  intention  to  marry  the  said  A.  R.  B.  her 

present  husband,  long  before,  to  wit,  for  the  apace  of  two  months 
before  U»e  night  on  which  the  aaid  M.  E.  B.  was  married  to  the 
aaid  Jtl  R.  B.,  and  whereas  in  truth  and  in  fact,  the  said  A.  R.  B. 
v  /  the*  complainant's  present  husband,  had,  between  the  time  of  the 

death'  of  the  far)  q£  S.  then  deceased,  fee.  [assign  the  perjury  in 
[*402]  different  ways,  €tccording  .to  the  facts."]  And  so  •the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say,  that  the  said  G.  W.,on 
the  saic\  See.  at  the  parish  of  St.  D.  &c.  aforesaid,  before  the  aaid 
T.  W.  esquire,  then  being  one  of  the  aaid  masters  In  chancery, 
and  so  as  aforesaid,  having  such  sufficient  power  and  authority  to 
administer  the  said  oath  to  the  aaid  G.  W.  as  aforesaid,  knowing- 
ly, falsely,  wickedly,  maliciously,  wilfully,  and  corruptly,  in  man- 
ner* and  form  aforesaid,  on  his  oath  aforesaid,  in  and  by  his  an* 
swer  to  the  said  third  intefrVgatory  did  commit  wilful  and  corrupt 
perjury,  to  the  great  displeasure  of  Almighty  God,  in  contempt 
*  of  our  said  lord  the  king  and  his  laws,  to  the  great  damage  of  the 

said  A.  R.  B.,  to  the  evil  and  pernicious  example  of  all  others  in 
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*he  like  case  offending,  and  against  the  peace  of  our  lord  the  now 
king,  his  crown  and  dignity. 
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IN  CIVIL  PROCEEDINGS,  IN  BANKRUPTCY. 

That  heretofore,  to  wit,  on,  Sec.  a  certain  commission  of  bank-  For  per- 
rupt,  under  the  great  seal  of  Great  Britain,  was  duly  awarded  ^^rupt 
and  issued  against  T.  W.  H«,  late  of,  fcc.  (by  the  name  and  ad-  on  his  ex- 
dition  of,  Sec.)  bearing  date  at,  fcc.  directed  to,  fcc.  whereby,  af-  Sl^'SSa 
ter  reciting  that  our  said  lord  the  king  had  been  informed  that  the  commis- 
said  T.  W.  H.  using  and  exercising  the  trade  of  merchandize,  MOHeps'W 
by  way  of  bai^ining,  exchange,  bartering,  and  chevisance,  seek- 
ing his  trade  of  living  by  buying  and  selling,  had  become  bank- 
rupt within  the  several  statutes  made  against  bankrupts,  to  the 
intent  to  defraud  and  hinder  W.  H.  H.,  D.  N.  and  J.  N.  of,  fcc. 
of  their  just  debts  and  duties,  to  them  due  and  owing,  our  said 
lord  the  king  did  name,  assign,  appoint,  constitute,  and  ordain 
them  the  said,  fcc.  his  said  majesty's  special  commissioners,  there- 
by giving  full  power  and  authority  to  them  four,  or  three  of  them, 
to  proceed  according  to  the  statutes  in  the  saib>  commission  men- 
tioned, and  all  other  statutes  in  force  concerning  bankrupts,  not. 
only  concerning  the  said  bankrupt,  his  body,  lands,  tenements, 
freehold  and  customary  goods,  debts  and  other  things  whatso- 
ever, but  also  concerning  all  other  persons  who  by  concealment, 
claim  or  otherwise,  did  or  should  offend  touching  the  premises, 
or  any  part  thereof,  contrary  to  the  true  intent  and  meaning  of 
the  said  statutes,  and  to  do  and  execute  all  and  every  thing  and 
things  whatsoever  as  well  for  and  towards  satisfaction  and  pay- 
ment of  the  said  creditors,  as  towards  and  for  all  other  intents 
*  and  purposes  according  to  the  ordinance  and  provision  of  the   [#403] 
same  statutes ;  as  by  the  said  commission,  (amongst  other  things 
therein  contained,)  doth  more  fully  appear.    And  the  jurors,  fcc. 
do  further  present,  that  afterwards,  to  wit,  on,  fcc*  aforesaid,  at 
London,  to  wit,  in  the  parish  of  St.  Michael  Bassishaw,  in  the 


(#)  This  indictment  was  settled  15.  s.  2.  and  the  next  precedent,  Lon. 

by  a  very  eminent  pleader,  see  notes,  Ed.  and  those  against  Senior  and  Ro- 

ante  303*  to  318*.  see  also  1  M™-  berti,post  *'  Indictment  for  offences 

tague  Bankr.L.  429, 430.1  Jac  I.  o.  against  trade*" 
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ward  of  Bassiahaw,  the  said  T.  W.  H.  was  by  the  said,  fee.  being 
three  of  the  aforesaid  commissioners,  in  the  said  commission 
named,  in  due  form  of  law  declared  and  adjudged  a  bankrupt 
within  the  true  intent  and  meaning  of  the  several  statutes  made, 
and  then  in  force  concerning  bankrupts,  or  some,  or  one  of  them ; 
and  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  fee.  aforesaid,  notice 
i  was  duly  given  and  published,  in  a  certain  printed  paper,  called 

the  London  Gazette,  that  a  commission  of  bankrupt  was  award- 
ed and  issued  forth  against  the  said  T.  W.  H.,  and  he  being  de- 
clared a  bankrupt  was  thereby  required  to  surrender  himself  to 
the  commissioners  in  the  said  commission  named,  or  the  major 
part  of  them,  on  the  10th  and  18th  days  of  the  November  then 
instant,  at  9  o'clock  in  the  forenoon,  and  on  the  24th  day  of  De- 
cember then  next,  at  10  o'clock  in  the  forenoon,  and  make  a  full 
discovery  and  disclosure  of  his  estate  and  effects,  and  at  the  last 
sitting  the  said  T.  W.  H.  was  thereby  required  to  finish  hb  exa- 
mination.   And  the  jurors,  fee.  do  further  present,  that  the  said 
T.  W.  H.  afterwards,  to  wit,  on  the  said,  fee  at  Guildhall,  Lon- 
don, aforesaid,  to  wit,  at,  fee.  aforesaid,  came  in  his  proper  person 
and  then  and  there  surrendered,  and  submitted  himself  to  be  ex- 
amined touching  his  estate  and  effects,  by  and  before  the  said, 
fee.  being  the  major  part  of  the  said  commissioners,  in  the  said 
commission  named  and  authorized,  in  order  to  make  a  full  dis- 
covery and  disclosure  .of  his  said  estate  and  effects,  and  to  finish 
his  examination  pursuant  to  the  said  notice  so  given  as  aforesaid, 
and  the  said  T.  W.  H.  was  then  and  there  accordingly  examined 
and  duly  sworn,  and  did  take  his  corporal  oath  upon  the  Holy 
Gospels  of  God,  before  the  said  R.  F.  fee.  (they  the  said,  fee.  then 
and  there  having  competent  power  and  authority  to  administer  an 
oath  to  the  said  T.  W.  H.  in  that  behalf.)    And  the  said  T.  W. 
H.  being  so  sworn, '  and  being  then  and  there  interrogated  and 
asked,  what  household  furniture  he  had  ?  he  the  said  T.  W.  H. 
not  having,  fee.  but  being  moved  and  seduced,  fee.  and  not  regard- 
ing the  laws  and  statutes  of  this  realm,  nor  fearing  the  punish- 
ment therein  contained,  dkl  then  and  there,  to  wit,  on,  fee.  last 
aforesaid,  at,  fee.  aforesaid,  falsely,  and  maliciously,  wickedly,  wil- 
fully, and  corruptly,  on  his  oath  aforesaid,  before  the  commission- 
ers  last  aforesaid,  answer,  swear,  and  depose)  that  he  the  said  T. 
W.  H.  had  none,  (thereby  then  and  there  meaning  that  he  the 
said  T.  W.  H.  had  no  household  furniture  at  the  time  of  issuing 
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the  said  commission  of  bankrupt,)  *  whereas,  in  truth  and  in  fact,  [#404] 
the  said  T.  W.  H.  had  sundry  articles  of  household  furniture  at 
the  tine  of  issuing  the  said  commission  of  bankrupt,  to  wit,  at, 
&c.  aforesaid.  And  the  jurors,  &c.  do  further  present,  that  the 
aaid  T.  W..H.  being  so  sworn  as  aforesaid,  and  being  then  and 
there,  to  wit,  on,  fee,  last  aforesaid,  at,  fee.  aforesaid,  being  further 
interrogated  and  asked,  whether  he  the  said  T.  W.  H.  did  in  con* 
sequence  of  a  valuation  which  he  then  and  there  alleged  to  have 
been  made  by  his  brother  represent,  at  a  meeting  of  his  creditors, 
that  he  was  able  to  pay  1 T*.  in  the  pound,  in  the  month  of  Septem- 
ber then  last,  he  the  said  T.  YV.  H.  did  then  and  there,  to  wit,  on, 
fee.  last  aforesaid,  at,  &c.  aforesaid,  falsely,  &c.  on  his  oath  afore- 
said, before  the  said  last-mentioned  commissioners,  answer,  swear, 
and  depose,  that  he  the  said  T.  W.  H.  did  not,  (thereby  then  and 
there  meaning,  that  he  the  said  T.  W.  H.  did  not,  in  consequence 
of  the  said  valuation,  represent  at  a  meeting  of  his  creditors  that  he 
was  able  to  pay  17«.  in  the  pound,  on  their  respective  debts,  in  the 
month  of  September  then  last ;)  whereas  in  truth  and  in  fact,  the 
saidT.  W.  H.  did  in  consequence  of  the  said  valuation  represent 
at  a  meeting  of  his  creditors,  that  he  was  able  to  pay  17*.  in  the 
pound,  on  their  respective  debts  in  the  month  of  September  then 
last,  to  wit,  at,  fee.  aforesaid.  And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said  T.  W.  H.  on  the  said,  &c. 
at,  See.  aforesaid,  on  his  aaid  oath  before  the  said  R.  F.,  J.  B.,  and 
P.  S.  (so  aa  aforesaid  having  competent  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  T.  W.  H.  in  that  behalf,)  of  his 
wicked  mind,  did  falsely  and  in  manner  and  form  aforesaid,  com- 
mit wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Al- 
mighty God,  in  contempt  of  our  said  lord  the  king  and  his  laws, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and  a* 
gainst  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity* 
And  the  jurors,  &c.  do  further  present,  that  the  said  T.  W.  H.  not  Second' 
being  able  satisfactorily  to  answer  all  such  questions  as  were  put  spring**' 

to  him,  touching  his  estate  and  effects,  without  a  further  inves*  perjury  on 

«  sn  •djourn- 

tigation  of  his  books  and  papers,  the  said  R.  F.,  J.  B.,  and  P.  S.,  ed  ex*mi- 

so  being  such  commissioners  as  aforesaid,  did,  at  the  request  of natl0n* 
the  said  T.  W.  H.,  and  with  the  consent  of  his  creditors  then 
present,  adjoorn  the  said  T.  W.  H.'s  last  examination,  from,  8cc. 
until,  Sec.  at  Guildhall,  London,  aforesaid,  to  wit,  at,  &c.  afore- 
said. And  the  jurors,  &c.  do  further  present  that  the  said  T.  W.  H. 
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afterwards,  to  wit,  on  the  said,  fee.  at  Guildhall,  Loudon  aforesaid, 
to  wit,  at,  fee.  aforesaid,  again  came  in  his  proper  person,  and  then 
and  there  again  surrendered  and  submitted  himself  to  be  examined 
touching  his  estate  and  effects,  by  and  before  the  said  R.  F.,  J.  B., 
and  P.  S.,  being  the  major  part  of  the  said  commissioners  in  the 
[#405]    *  said  commission  named  and  authorized,  in  order  to  make  a  full 
discovery  and  disclosure  of  his  estate  and  effects,  and  to  finish  his 
examination ;  and  the  said  T.  W.  H.  was  then  and  there  accord- 
ingly examined  and  duly  sworn,  and  did  take  his  corporal  oath 
upon  the  holy  gospels  of  God,  before  the  said  R.  F.,  J.  R.,  and 
P.  S.,  (they  the  said  R.  F.,  J.  R^  and  P.  S.,  then  and  there  hav- 
ing competent  power  and  authority  to  administer  an  oath  to  the 
said  T.  W.  H.  in  that  behalf,)  and  the  said  T.  W.  H.  being  so 
sworn  as  last  aforesaid,  then  and  there  produced  to  and  before 
the  said  last  named  commissioners,  certain  accounts  in  writing 
marked  respectively  with  the  letters  A,  and  B,  and  signed  by  the 
said  T.  W.  H*,  purporting  to  contain  an  account  of  all  the  credits, 
debts,  and  losses  in  trade  of  him  the  said  T.  W.  H.,  in  which  said 
account  marked  with  B,  and  purporting  to  contain  an  account  of 
the  debts  and  losses  in  trade  of  the  said  T.  W.  H.,  there  were 
and  are  the  following  items,  (that  is  to  say)  overpaid  for  stock  in 
Piccadilly,  200/.  (thereby  then  and  there  meaning  that  he  the  said 
T.  W.  H.  had  paid  for  certain  stock,  before  then  purchased  by 
him  the  said  T.  W.  H.  at  his  house  in  Piccadilly  the  sum  of  200*. 
over  and  above  the  value,)  (here  set  out  the  other  items  comain- 
*  ed  in  the  said  account  with  the  innuendos.)     And  the  said  T.  W. 
H.  being  then  and  there  interrogated,  and  asked,  whether  the  ac- 
counts so  produced  and  signed  by  him  the  said  T.  W.  H.,  -pur- 
porting as  aforesaid,  were  just  and  true  accounts  ?     He  the  said 
T.  W.  H.  then  and  there,  to  wit,  on,  fcc.  last  aforesaid,  at,  .fleet 
aforesaid,  falsely,  Sec.  on  his  oath  last  aforesaid,  before .  the  said* 
last-mentioned  commissioners,  answered,  swore,  and  deposed, 
that  they  were,  (thereby  then  and  there  meaning  that  the  said  ac- 
counts so  produced  and  signed  by  the  said  T.  W.  H.  purporting, 
as  aforesaid,  were  just  and  true  accounts,)  whereas,  in  truth  and 
iu  fact,  the  said  accounts  so  produced  aad  signed  by  him  the  said 
T.  W.  H.,  purporting  as  aforesaid,  were  not  just  and  true  ac- 
counts :  but  on  the  contrary  thereof*  the  said  account  marked 
with  the  letter  B,  so  produced  and  signed  by  hjm,  the  said  T.  W. 
H.  purporting  as  aforesaid,  was  false  in  this,  to  wit,  that  he  the 
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said  T.  W.  H.  had  not  pmid  for  the  said  stock  bo  purchased  by 
him  the  said  T.  W.  H.  at  his  house  in  Piccadilly,  the  sum  of  200/. 
over  and  above  the  value  thereof;  and  the  said  last-mentioned  ac- 
count was  also  false  in  this,  to  wit,  that,  (here  negative  the  re- 
maining items  in  like  manner.)  And  so,  fee  [a$  in  fir%t  count.'] 
Third  count  stated,  that  a  commission  had  issued  wherein  defen- 
dant had  been  duly  declared  a  bankrupt,  and  that,  at  his  last  ex- 
amination, he  did,  fcc.  etating  his  answer  to  the  interrogatories 
fuller  than  in  second  count. 

[That  heretofore,  to  wit,  on  the  17th  day  of  May,  A.  D.  1803,  [For  per. 
a  certain  commission  of  bankruptcy,  bearing  date  the  same  day CJJL^.? 
and  year  aforesaid,  founded  upon  the  act  of  Congress  of  the  said  in  his  ex- 
United  States,  entitled  "  an  act  to  establish  a  uniform  system  of  JSJ^SL 
bankruptcy  throughout  the  United  States,"  was  duly  awarded  and  commit. 
issued  under  the  hand  and  seal  of  the  honourable  Richard  Peters,  *he  ^  "* 
Judge  of  the  District  Court  of  the  said  United  States,  for  the  cuit  Court 
Pennsylvania  District,  against  A.  B.  usually  residing  in  the  city  united 
of  Philadelphia  in  the  said  Pennsylvania  District,  using  and  ex-  States  for 
ercising  the  trade  and  business  of  merchandize  and  tin  manufac-  trjct  of 
turer,  and  directed  to  Mahlon  Dickerson,  Thomas  Cumpston  and  Pennsyl- 
John  Sergeant,  esquires,  (being  three  of  the  general  commission- 
ers of  bankruptcy  duly  appointed  by  the  president  of  the  said 
United  States  in  the  said  Pennsylvania  District,)  and  the  said 
A.  B.  was  thereupon  in  due  form  of  law,  found,  declared  and  ad- 
judged to  be  a  bankrupt ;  and  the  grand  inquest  aforesaid,  upon 
their  respective  oaths  and  affirmations  aforesaid,  do  further  pre- 
sent :  That  the  said  A.  B.  being  so  as  aforesaid  found  declared 
and  adjudged  to  be  a  bankrupt,  was  in  due  form  of  law,  summon- 
ed and  required  to  surrender  himself  to  the  commissioners  in  the 
said  commission  named,  or  the  major  part  of  them  at  the  office 
'  of  the  commissioners  in  the  county  court-house,  in  the  city  of 
Philadelphia  aforesaid,  to  be  examined  and  make  a  full  and  true 
discovery  and  disclosure  of  the  estate  and  effects  according  to  the 
directions  of  the  act  of  Congress  aforesaid,  in  such  case  made 
and  provided.     And  the  grand  inquest  aforesaid,  upon  their  re- 
spective oaths  and  affirmations  aforesaid,  do  further  present :  That ' 
the  said  A.  B.  did  duly  surrender  himself  to  the  said  commis- 
sioners in  the  said  commission  named,  or  the  major  part  of  them, 
and  did  sign  or  subscribe  such  surrender  and  submit  to  be  ex- 
amined from  time  to  time,  upon  oath  by  and  before  the  said  com- 


316  INDICTMENT8  FOB  FMUU  BY. 

missioners  or  the  major  part  of  them,  touching  and  concerning 
his  estate  and  effects  according  to  the  directions  of  the  act  of 
Congress  aforesaid)  in  such  case  made  and  provided.  And  the  grand 
inquest  aforesaid,  upon  their  respective  oaths  and  affirmations 
aforesaid,  do  further  present,  That  the  said  A.  B.  being  come,  to 
wit,  on  the  20th  day  of  September,  A.  D.  aforesaid  at  the  office 
aforesaid,  of  the  commissioners  aforesaid,  before  the  said  com- 
missioners in  the  said  commission  named  and  authorised  'to  take 
the  examination  of  the  said  A.  B.  that  is  to  say,  before  the  said 
Mahlon  Dickerson,  Thomas  Cumpston  and  John  Sergeant,  the 
commissioners  in  the  said  commission  named,  as  aforesaid,  in 
order  that  he  the  said  A.  B.  might  and  should  make  a  fuH  and 
true  disclosure  and  discovery  of  his  estate  and  effects,  agreeably 
to  the  directions  of  the  act  of  Congress  aforesaid,  in  such  case  made 
and  provided,  and  then  and  there,  by  and  before  the  said  Mahlon 
Dickerson,  Thomas  Cumpston  and  John  Sergeant,  being  the  com- 
missioners in  the  said  commission  named  as  aforesaid,  was  duly 
sworn  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  Al- 
mighty God,  to  make  a  full  and  tru?  disclosure  and  discovery  of  his 
estate  and  effects  as  aforesaid,  (the  said  Mahlon  Dickerson,  Tho* 
mas  Cumpston  aud  John  Sergeant,  then  and  there  having  a  com- 
petent authority  to  administer  the  said  oath  to  the  said  A.  B.)  and 
that  the  said  A.  B.  being  so  sworn  as  aforesaid,  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  and  not  regarding  the  act  of  Congress 
aforesaid,  nor  the  punishment  therein  provided  for  wilful  and  cor- 
rupt perjury,  but  fraudulently  and  wickedly  devising  to  avoid  and 
suppress  a  full  and  true  discovery  of  his  estate  and  effects  and  to 
subvert  truth  itself,  did  then  and  there,  to  wit,  on  the  said  20th 
day  of  September,  in  the  year  aforesaid,  at  the  office  aforesaid  of 
the  commissioners  aforesaid,  in  and  upon  his  examination  afore- 
said, taken  by  and  before  the  said  Mahlon  Dickerson  ,^Thomas 
Cumpston  and  John  Sergeant, the  commissioners  in  the  said  com- 
mission named  as  aforesaid,  in  answer  to  an  interrogatory  then 
and  there  duly  administered  to  him  the  said  A.  B.  in  substance 
and  to  the  effect  following :— that  is  to  say,  At  what  time  did  you 
own  the  brig  Abigail  (meaning  a  certain  brig  called  the  Abigail,, 
which  before  then,  to  wit,  on  the  thirtieth  day  of  July,  in  the  year 
1799,  at  the  port  of  Philadelphia,  in  the  district  aforesaid,  the 
said  A.  B.  had  caused  to  be  registered  as  a  vessel  of  the  said 
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United  States,  in  bis  name,  as  the  true  and  only  owner  of  the 
said  vessel,  and  there  swearing  in  that  behalf,  that  he  was  the  true 
and  only  owner  of  the  said  vessel,  and  that  no  subject  nor  citizen 
of  any  foreign  prince  or  state,  was  then  and  there,  directly  or  m>- 
directly,  by  way  of  trust,  confidence,  or  otherwise,  was  then  and 
there  interested  therein,  or  in  the  profits  or  issues  thereof)  and 
when  did  you  cease  to  own  her  ?  did  falsely,  corruptly,  knowing- 
ly,  wilfully  and  maliciously  depose  and  swear,  in  substance  and  to 
the  effect  following,  that  is  to  say, "  I  (the  said  A.  B.  meaning) 
cannot  tell  exactly  the  time  (the  time  wen  he  owned  the  said 
brig  Abigail,  which  the  said  A,  B.  had  caused  to  be  registered  in 
his  own  name  as  aforesaid  meaning,)  I,  (the  said  A.  B.  meaning) 
believe  h  was  the  latter  end  of   1799 ;    that  I,  (the  said  A. 
B.  meaning)  first  owned  her,  (the  said  brig  Abigail,  which  the 
said  A.  B.  had  caused  to  be  registered  in  his  own  name  as  afore- 
said meaning.)    I,  (the  said  A.  B.  meaning)  ceased  to  own  her, 
(the  said  brig  Abigail,  which  the  said  A.  B.  had  caused  to  be  re- 
gistered in  his  own  name  as  aforesaid  meaning,)  I,  (the  said  A.  B. 
meaning)  rather  think  in  the  year  eighteen  hundred.    Whereas, 
in  truth  and  in  fact,  the  said  A.  B.  did  not  in  the  latter  end 
of  1799,  first  own  the  said  brig  Abigail ;  and  whereas,  in  truth 
and  in  fact  the  said  A.  B.  never  did  at  any  time,  during  the  said 
year  1799;  nor  at  any  other  time,  during  any  other  year,  before  or 
since  the  said  year  1799,  own  the  said  brig  Abigail.    And  so  the 
grand  inquest  aforesaid,  upon  their  respective  oaths  and  affirma- 
tions aforesaid,  do  say,  That  the  said  A.  B.  en  the  said  twentieth 
day  of  September,  in  the  year  aforesaid,  at  the  office  aforesaid,  ef 
the  commissioners  aforesaid,  at  the  city  of  Philadelphia  afore- 
said, in  the  district  aforesaid,  upon  his  oath  aforesaid,  before  the 
said  Mahlon  Dickerson,  Thomas  Cumpston  and  John  Sergeant, 
the  commissioners  aforesaid  in  the  said  commission  named,  and 
having  competent  authority  as  aforesaid,  to  administer  the  said 
oath  to  the  said  A.  B.,  by  his  the  said  A.  B/s  own  act  and  con- 
sent, and  of  his  own  wicked  and  corrupt  mind,  falsely,  wickedly, 
maliciously,  wilfully  and  corruptly  in  manner  aforesaid,  did  com- 
mit wilful  and  corrupt  perjury,  in  and  upon  points  and  things  ma- 
terial to  the  full  and  true  disclosure  and  discovery  of  the  estate 
and  effects,  to  the  great  displeasure  of  Almighty  God,  against 
the  form  of  the  act  of  Congress  in  such  case  made  and  provided, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
Vol.  II,  2  E 
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against  the  peace  and  dignity  of  the  said  United  States  of  Ame- 
rica. 

And  the  grand  inquest  aforesaid,  upon  the  respective  oaths  and 
affirmations  aforesaid,  do  further  present.  That  heretofore,  to  wit, 
on  the  twentieth  day  of  May,  in  the  year  A.  D.  1803,  a  certain 
commission  of  bankruptcy,  bearing  date  the  same  day  and  year 
aforesaid,  founded  upon  a  law  of  the  said  United  States,  entitled, 
«  An  act  to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States,"  was  duly  awarded  and  issued  under  the  hand 
and  sea)  of  the  honourable  Richard  Peters,  Judge  of  the  District 
Court  of  the  United  States  for  the  Pennsylvania  District,  against 
A.  B.  usually  residing  in  the  city  of  Philadelphia,  in  the  District 
of  Pennsylvania  aforesaid,  by  the  name  and  addition  of  A.  B.  of 
the  city  of  Philadelphia  in  the  District  of  Pennsylvania,  using 
and  exercising  the  trade  and  business  of  merchandize  and  tin 
manufacture,  and  directed  to  Mahlon  Dickerson,  Thomas  Cump~ 
ston  and  John  Sergeant,  esquires,  (being  three  of  the  general 
commissioners  of  bankruptcy  duly  appointed  by  the  president  of 
the  said  United  States  in  the  said  Pennsylvania  District,)  and  the 
said  A.  B.  was  thereupon  in  due  form  of  law  found  declared  and 
adjudged  to  be  a  bankrupt.  And  the  grand  inquest  aforesaid, 
upon  their  respective  oaths  and  affirmations  aforesaid,  do  further 
present,  That  the  said  A.  B.  being  so  as  aforesaid,  found  declared 
and  adjudged  to  be  a  bankrupt,  was  in  due  form  of  law  summon- 
ed and  required  to  surrender  himself  to  the  said  commissioners 
in  the  said  commission  named,  or  the  major  part  of  them,  at 
the  office  of  the  said  commissioners,  in  the  county  court-house 
in  the  city  of  Philadelphia  aforesaid,  to  be  examined,  depose,  and 
make  a  full  and  true  discovery  and  disclosure  of  his  estate  and 
effects,  pursuant  to  the  directions  of  the  said  law  of  the  United 
States,  in  such  case  made  and  provided ;  and  the  grand  inquest 
aforesaid,  upon  their  respective  oaths  and  affirmations  aforesaid, 
do  further  present,  That  the  said  A.  B.  did  duly  surrender  him- 
self to  the  said  commissioners  in  the  said  commission  named  or 
the  major  part  of  them,  and  did  sign  and  subscribe  such  surren- 
der, and  submit  to  be  examined  from  time  to  time  upon  oath,  by 
and  before  the  said  commissioners,  or  the  major  part  of  them, 
touching  and  concerning  his  estate  and  effects,  pursuant  to  the 
directions  of  the  said  law  of  the  said  United  States,  in  such  case 
made  and  provided :  and  the  grand  inquest  aforesaid,  upon  their 
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respective  oaths  and  affirmations  aforesaid,  do  further  present, 
That  the  said  A.  B.  being  come,  to  wit,  on  the  twentieth  day  of 
September,  in  the  year  aforesaid,  at  the  office  aforesaid,  of  the 
commissioners  aforesaid,  before  the  said  commissioners  in  the 
said  commission  named  and  authorized  to  examine  the  said  A* 
B.  and  to  take  his  deposition,  that  is  to  say,  the  said  Mahlon  Dick- 
erson,  Thomas  Cumpston,  and  John  Sergeant,  the  commission- 
ers in  the  said  commission  named  as  aforesaid,  in  order  that  he, 
the  said  A.  B.  might  and  should  make  a  full  and  true  discovery 
and  disclosure  of  his  estate  and  effects,  pursuant  to  the  direc- 
tions of  the  said  law  of  the  said  United  States,  in  such  case  made 
and  provided,  and  then  and  there  by  and  before  the  said  Mahlon 
Dickerson,  Thomas  Cumpston,  and  John  Sergeant,  being  the 
commissioners  in  the  said  commission  named  as  aforesaid,  was 
duly  sworn  and  took  his  corporal  oath  upon  the  holy  gospel  of 
Almighty  God,  to  make  and  depose  true  answers  to  such  interro- 
gatories as  should  be  administered  to  him,  for  obtaining  a  full  and 
true  discovery  and  disclosure  of  his  estate  and  effects  as  afore- 
said,  (the  said  Mahlon  Dickerson,  Thomas  Cumpston,  and  John 
Sergeant,  then  and  there  having  competent  authority  to  adminis- 
ter the  said  oath  to  the  said  A.  B.  and  then  and  there  pursuant  to 
the  directions  of  the  said  law  of  the  said  United  States,  to  take  the 
deposition  of  the  said  A.  B.  as  aforesaid,)  and  that  the  said  A.  B. 
being  so  sworn  as  aforesaid,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  de- 
vil, and  not  regarding  the  punishment  provided  by  law  for  wilful 
and  corrupt  perjury,  but  fraudulently  and  wickedly  devising  to 
avoid  and  suppress  a  true  and  full  discovery  and  disclosure  of  his 
estate  and  effects,  and  to  subvert  truth  itself,  then  and  there,  to 
wit,  on  the  said  twentieth  day  of  September,  in  the  year  aforesaid,  at 
the  office  aforesaid,  of  the  commissioners  aforesaid,  in  and  upon 
his  oath  aforesaid,  in  his  deposition  aforesaid,  taken  as  aforesaid 
to  answer  to  the  interrogatories  then  and  there  duly  administered 
to  him,  the  said  A.  B.  in  substance  and  to  the  effect  following; 
that  is  to  say,  At  what  time  did  you  own  the  said  brig  Abigail, 
(meaning  a  certain  brig  called  the  Abigail,  which  before  then,  to 
wit,  on  the  thirtieth  day  of  July,  in  the  year  one  thousand  seven 
hundred  and  ninety-nine,  at  the  port  of  Philadelphia,  in  the  dis- 
trict of  Pennsylvania  aforesaid,  the  said  A.  B.  had  caused  to  be 
registered  as  a  vessel  of  the  said  United  States,  in  his  name,  as 
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the  trut  and  only  owner  of  the  said  Teasel,  then  and  there  swear* 
ing  in  that  behalf,  that  he  was  the  true  and  only  owner  of  the  said 
vessel,  and  that  then  and  there  no  subject  nor  citisen  of  any  foreign 
prince  or  state,  Was  directly  or  indirectly  by  way  of  trust,  confi- 
dence, or  otherwise  interested  therein,  or  in  the  profits  or  issues 
thereof,)  and  when  did  you  cease  to  own  her  ?  did  falsely,  corruptly, 
knowingly,  wilfully  and  maliciously  depose  and  swear,  and  in  his 
own  proper  hand-writing  then  and  there  before  the  said  Mahkm 
Dickerson,  Thomas  Cumpston,  and  John  Sergeant,  being  the 
commissioners  aforesaid,  in  the  said  commission  named,  sign  and 
subscribe  his  said  deposition  (which  deposition  the  said  commis- 
sioners then  and  there  had  competent  authority  to  take  as  afore- 
said, pursuant  to  the  said  law  of  the  said  United  States)  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,  "  I  (the  said  A. 
B.  meaning)  cannot  tell  exactly  the  time  (the  time  when  he  owned 
the  said  brig  Abigail,  which  the  said  A.  B.  had  caused  to  be  regis- 
tered in  his  own  name  as  aforesaid  meaning,)  I  (the  said  A.  B. 
meaning)  believe  it  was  to  the  latter  end  of  1799,  that  I  (the 
said  A.  B.  meaning^  first  owned  her,  (the  said  brig  Abigail,  which 
the  said  A.  B.  had  caused  to  be  registered  in  his  own  name  as  afore- 
said meaning)  I  (the  said  A.  B.  meaning)  ceased  to  own  her  (the 
said  brig  Abigail,  which  the  said  A  B.  had  caused  to  be  registered 
in  his  own  name  as  aforesaid  meaning,)  I  (the  said  A.  B.  mean- 
ing) rather  think  in  tne  year  eighteen  hundred ;  whereas  in  truth 
and  in  feet  the  said  A.  B«  never  did  at  any  time,  during  the  said 
year  one  thousand  seven  hundred  and  ninety-nine,  nor  at  any 
other  time,  during  any  other  year,  before  or  since  the  said  year 
one  thousand  seven  hundred  and  ninety-nine,  own  the  said  brig 
Abigail.  And  so  the  grand  inquest  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  aforesaid,  do  say,  That  the  said  A.  B. 
on  the  said  twentieth  day  of  September,  in  the  year  aforesaid,  at 
the  office  aforesaid  of  the  commissioners  aforesaid,  at  the  city  of 
Philadelphia  aforesaid,  in  the  District  aforesaid,  upon  his  oath 
aforesaid,  in  his  deposition  aforesaid,  before  the  said  Mahlon 
Dickerson,  Thomas  Cumpston,  and  John  Sergeant,  the  commis- 
sioners aforesaid  in  the  said  commission  named,  and  having  com- 
petent authority  as  aforesaid,  to  administer  the  said  oath  to  the 
said  A.  B.  and  then  and  there  pursuant  to  the  directions  of  the 
said  laws  of  the  said  United  States,  to  take  the  deposition  of  the 
said  A.  B.  as  aforesaid,  by  his  the  said  A*  B.'s  own  act  and  consent, 
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and  of  his  own  wicked  and  corrupt  mind,  falsely,  wickedly,  malt* 
eiously,  wilfully  and  corruptly,  in  manner  aforesaid,  did  commit 
wilful  and  corrupt  perjury,  in  and  upon  points  and  things  ma- 
terial to  the  full  and  true  disclosure  and  discovery  of  his  estate 
and  effects,  to  the  great  displeasure  of  Almighty  God,  against  the 
form  of  the  act  of  Congress  in  such  case  made  and  provided*] 

•  Middlesex.    That  heretofore,  to  wit,  on,  fee.  a  certain  coin-  [#41 1] 
mission  of  bankrupt  under  the  great  seal  of  Great  Britain,  bear*  For  per- 
ing  date  at  W.  the  same  day  and  year  aforesaid,  was  duly  award-  iJKiavit111 

ed  and  issued  against  J*  F.  by  the  name  and  addition  of  J.  F.  late  of,  before  a 

matter  in 
Ice.  horse  dealer  and  chapman,  directed  to  certain  commissioners  chancery 

therein  named,  who  thereupon  duly  found  and  declared  the  said  "J,»uPP«t 
J.  F.  to  be  a  bankrupt.    And  the  jurors,  fcc.  do  further  present,  tion  to  the 
that  afterwards,  to  wit,  on,  fcc.  a  certain  petition  was  presented  to  ^  "uner^ 
the  right  honourable  the  lord  high  chancellor  of  Great  Britain,  tede  a 
by  and  on  the  behalf  of  T.  M.,  J.  T.  and  T.  L.  shewing  (amongst  2JJ^ 
other  things)  that  they  the  said  petitioners  had  great  reason  to  be-  bank- 
Heve,  that  the  said  commission  so  issued  against  the  said  J.  F.  ^J^und^. 
was  issued  for  the  express  purpose  of  serving  the  said  bankrupt,  iraud  by 
and  to  defraud  them  the  said  petitioners  of  their  respective  de*  (Jj^* 
mends  therein  mentioned,  and  praying  that  the  said  lord  high 
chancellor  would  be  pleased  to  order  the  said  commission  of  bank- 
ruptcy awarded  and  issued  against  the  said  J.  F.  to  be  superseded. 
And  the  jurors,  fcc.  do  further  present,  that  D  J.  late  of,  fcc.  con- 
triving  and  intending  to  injure  and  aggrieve  the  said  J.  F.  and  to 
put  him  to  great  trouble,  charges,  and  expense  of  bis  monies  af- 
terwards, that  is  to  say,  on,  fcc.  at,  fcc.  in,  fcc.  came  in  bis  proper 
person  before  T.  W.  esquire,  then  being  one  of  the  masters  of 
the  high  court  of  chancery  of  our  said  lord  the  king,  (the  said 
court  then  and  still  being  held  at  W.  in  the  county  of  M.  afore- 
said )  and  did  then  and  there  produce  and  exhibit  to  and  before 
the  said  T*  W.  esquire,  a  certain  affidavit  in  writing  of  him  the 
said  D.  J.  in  support  of  the  said  petition,  and  then  and  there  be- 
fore the  said  T.  W.  was  duly  sworn  and  took  his  corporal  oath 
upon  the  Holy  Gospel  of  God,  concerning  the  truth  of  the  matter 
contained  in  the  said  affidavit ;  (he  the  said  T.  W.  then  and  there 
having  a  lawful  and  competent  authority  to  administer  the  said 
oath  to  the  said  D.  J.)  and  the  said  D.  J.  being  so  sworn  as  afore- 

(0  See  4  Wentw.  258.  and  notes  ante  302*  to  318*. 
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[*412]  said,  not  having,  fee.  and  being  moved  and  *  seduced,  Sec.  and 
having  no  regard  to  the  laws  and  statutes  of  this  realm,  nor  fear- 
ing the  punishment  therein  contained,  did  then  and  there,  to  wit, 
on,  fee.  at,  Sec.  in,  Sec.  in  and  by  his  affidavit  aforesaid,  upon  his 
oath  aforesaidT  before  the  said  T.  W.  then  and  there  being  one 
of  the  masters  of  the  said  court  of  chancery,  and  having  a  lawful 
and  competent  authority  to  administer  the  said  oath  to  the  said 
D.  J.  falsely,  corruptly,  knowingly,  wilfully,  and  maliciously  de- 
posed and  swore  as  follows,  that  is  to  say ;  u  In  chancery  (mean- 

• 

ing  the  said  court  of  chancery)  in  the  matter  of  J.  F.  a  bankrupt, 
(meaning  the  said  J.  F.)  D.  J.  of,  fee.  (meaning  the  said  D.  J.) 
maketh  oath  and  saith,  that,  &c."  [set  out  the  affidavit  with  the 
necessary  innuendoes,']  as  by  the  said  affidavit  more  fully  appears  ; 
whereas  in  truth  and  in  fact,  the  said  J.  R.  in  company  with,  &c. 
[assign  the  fierjury.~\    And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  D.  J.  on  the  said  nineteenth 
day  of  December,  in  the  twenty-ninth  year  aforesaid,  at,  fee*  in, 
Sec.  before  the  said  T.  W.  then  being  one  of  the  masters  of  the 
court  of  chancery,  and  having  such  authority  as  aforesaid,  by  his 
own  act  and  consent,  and  of  his  own  most  wicked  and  corrupt 
mind  in  manner  and  form  aforesaid,  did  falsely,  knowingly,  wick- 
edly, and  maliciously  commit  wilful  and  corrupt  perjury,  to  the 
great  displeasure  of  Almighty  God,  in  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 
[*416]       *  Middlesex.    That  heretofore,  to  wit,  on.  Sec.  a  certain  com- 
Forpcr-     mis8|on  0f  our  said  lord  the  king,  pursuant  to,  and  grounded  on 
affidavit    the  several  statutes  then  in  force  concerning  bankrupts,  was  un- 

forethe  **er  tne  S1***  ****  °^  Great  Britain,  in  due  manner,  according  to 
chancellor  the  form  of  the  said  statutes,  awarded  and  issued  out  of  the  high 
hinTto're-  court  °f  chancery  of  our  said  lord  the  king,  (x)  the  said  court 
Aise  al-  then  being  held  at,  Sec.  against  one  J.  H.  directed  to  certain  corn- 
bankrupt's  niissioners  therein  named,  under  which  said  commission  of  bank- 
certificate,  mpt,  he  the  said  J.  H.  was  found  and  declared  to  be  a  bankrupt, 

ground  of  according  to  the  form  of  the  statutes  in  such  case  made  and  pro- 
gaming*  

w        

(«)  This  was  the  indictment  a-  bar,  see  precedents,  ante  402*  ta 

gainst  George  Wintle,  A.  D.  1800-  416*.  and  notes,  ante  302*  to  318*.    . 
who  was  convicted ;  from  the  MS.        (x)  This  allegation  is  improper, 

of  an  eminent  crown  lawyer  at  the  see  3  Campb.  58. 
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vided,  and  such  proceedings  were  thereupon  had  upon  the  said 
commission  of  bankrupt,  that  a  certificate  of  the  said  J.  H.  hav- 
ing made  a  full  discovery  of  his  estate  and  effects,  and  in  all  things 
duly  conformed  himself,  according  to  the  directions  of  an  act  of 
parliament  made  and  passed  in  the  fifth  year  of  the  reign  of  our 
late  sovereign  George  the  Second,  intituled,  "  An  act  to  prevent 
the  committing  of  frauds  by  bankrupts,"  had  been  and  was  ob- 
tained by  him  the  said  J.  H.  and  signed  and  sealed  by  the  major 
part  of  the  commissioners  in  the  said  commission  named,  and  had 
been,  and  was  laid  before  the  right  honourable  lord  L.  then  lord 
high  chancellor  of  Great  Britain,  for  his  allowance  thereof.  And 
the  jurors,  fcc.  do  further  present,  that  G.  W.  late  of,  fcc  being 
an  evil  disposed  person,  and  well  knowing  the  premises  afore- 
said, and  unlawfully  and  wickedly  devising,  contriving,  and  intend- 
ing to  injure,  oppress,  and  aggrieve  the  said  J.  H.  and  wilfully, 
and  maliciously,  as  much  as  in  him  lay,  to  prevent  and  hinder  the 
allowance  of  the  said  certificate  of  the  said  J.  H.  so  by  him  obtain- 
ed as  aforesaid,  by  the  said  lord  chancellor  afterwards,  and  whilst 
the  said  certificate  lay  for  the  allowance  of  the  said  lord  *  high  [*417] 
chancellor,  to  wit,  on,  fcc.  at,  fcc.  aforesaid,  in  his  own  proper  per- 
son came  before  N.  S.  esquire,  then  being  one  of  the  masters  of 
the  said  high  court  of  chancery,  and  was  then  and  there  duly 
sworn,  and  did  take  his  corporal  oath  upon  the  Holy  Gospel  of  ' 
God,  before  the  said  N.  S.  (he  the  said  N.  S.  being  such  master 
as  aforesaid,  and  then  and  there  having  competent  authority  to  ad- 
minister an  oath  to  the  said  G.  W.  in  that  behalf,)  and  the  said 
G.  W.  being  so  sworn,  and  not  having,  fcc.but  being  moved  and 
seduced,  fee.  then  and  there  to  wit,  on  the  said,  fcc.  at,  fcc.  afore- 
said, before  the  said  N.  S.  on  his  oath,  aforesaid,  falsely,  malicious- 
ly, wickedly,  wilfully,  and  corruptly  did  say,  depose,  swear,  and 
make  affidavit  in  writing,  in  substance  and  to  the  effect  following, 
that  is  to  say,  that  he  knew  J.  H.  the  bankrupt  above  named,  and 
that  on,  fcc.  then  last,  one  Mr.  J.  M.  and  the  said  J.  H.  called  at 
the  dwelling  house  of  the  said  G.  W.  situate,  &c.  and  were  shown 
into  the  said  G.  W.'s  parlour  (wherein  was  also  another  gentle- 
man, customer  to  the  said  G.  W.)  and  the  said  J.  M.  came  for 
the  purpose  of  buying  some  silver  spoons  of  the  said  G.  W.  and 
that  soon  after  the  said  J.  M.  and  J.  H.  were  seated,  the  said  J. 
H.  observed  to  the  said  J.  M.  that  as  there  was  a  pack  of  cards, 
(pointing  to  a  pack  of  cards  then  lying  in  the  room)  that  he  the 
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Mid  J.  H.  would  play  with  the  laid  J.  M.  Cm*  the  sum  of  one 
guinea,  for  a  supper  to  be  had  on  that  evening!  which  challenge 
the  said  J.  M.  accepted}  and  that  they  the  said  J.  H.  and  J.  M. 
did  play  at  the  game  of  putt  for  the  same,  which  the  said  J.  M- 
won  ;  and  that  the  said  J.  H.  and  the  said  J.  M.  afterwards,  on 
the  said,  Sec.  played  at  the  game  of  putt,  aforesaid,  at  the  house 
of  the  said  6.  W.  for  the  sum  of  five  guineas  each  game,  and  that 
the  said  J.  M.  did  then,  and  there  win  of  the  said  J.  H.  two  games, 
and  received  the  sum  of  ten  guineas,  of  him  the  said  J*  H.  as  the 
loser  of  the  said  two  games,  whereas  in  truth  and  in  fact  the  said 
G.  W.  did  not  know  the  said  J.  H.  and  whereas  in  truth  and  in 
fact,  the  said  J.  H-  did  not  call  at  the  dwelling  house  of  the  said 
G.  W.  in,  fcc,  aforesaid,  in  the  said,  fee.  and  whereas  in  truth  and 
in  fact,  the  said  J.  H.  did  not  play  at  cards  with  the  said  J.  M.  for 
a  guinea  for  a  supper,  on  the  said,  fee.  at  the  said  dwelling  house 
of  the  said  G.  W.  and  whereas  in  truth  and  in  feet,  the  said  J-  H. 
and  the  said  J.  M.  did  not  on  the  said,  fee.  play  at  the  game  of 
putt,  at  the  house  of  the  said  G.  W.  for  the  sum  of  five  guineas 
each  game,  neither  did  the  said  J.  M.  then  and  there  win  of  the 
said  J.  H.  two  games,  and  receive  the  sum  of  ten  guineas  of  him 
the  said  J.  H.  as  the  loser  of  the  said  two  games  $  and  whereas  in 
truth  and  in  feet,  the  said  J.  H*  did  not  play  at  any  game,  or  lose 
£*418]  any  money  at  the  house  of  the  said  G.  W.  on  the  said,  fcc.  *  and 
whereas  in  truth  and  in  fact,  the  said  J.  H.  did  not  play  with  the 
said  J.  M.  or  with  any  other  person,  at  the  game  of  putt,  or  any 
game,  any  sum  whatever,  nor  did  the  said  J.  M.  receive  the  sum 
of  ten  guineas  or  any  other  sum  of  him  the  said  J.  H.  as  the  loser 
of  any  game  or  games,  or  of  any  other  account  whatsoever,  on 
the  said,  fee.  at  the  said  house  of  the  said  G.  W.  and  whereas  in 
truth  and  in  fact,  the  said  J.  H.  was  not  at  the  dwelling  house  of 
the  said  G.  W.  in,  fcc.  aforesaid,  on  the  said,  fcc.    And  so,  fcc. 


IN  PROCEEDINGS  RELATIVE  TO  ELECTIONS. 


For  per-  Middlesex.  That  the  borough  of  Cricklade,  in  the  county  of 
acommit-  W.  is  an  ancient  borough,  and  for  a  long  space  of  time  two  bur- 
tee  of  the  gesses  of  the  same  borough  hare  been  elected  and  sent,  and  have 
nowe  ot 
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been  used  and  accustomed,  and  of  right  ought,  to  be  elected  and  commons 
sent  to  serve  as  burgesses  for  the  same  borough,  in  the  parlia-  ?°" ^™" 
ment  of  this  kingdom,  to  wit,  at  the  borough  of  C,  in  the  county  bery  and 
of  W.,  and  that,  on,  &c.  an  election  of  an  apt  and  discrete  burgess  t{^*crfck- 
of  the  said  borough,  to  serve  as  a  burgess  for  the  aforesaid  If de  elec- 
borough  of  C,  in  the  place  of  W.  E.  esquire,  then  deceased,  in 
the  then  parliament  of  our  said  lord  the  now  king  came  on,  to  wit, 
at  the  borough  of  C,  in,  fee.  and  thereupon  one  S.  P.  esquire,  and 
one  J.  D.  esquire,  were  returned  to  serve  in  the  said  parliament, 
for  the  said  borough  of  C.    And  the  jurors,  fee.  further  present, 
that  afterwards,  to  wit,  on,  Sec.  the  said  J.  D.  did  present  a  cer- 
tain  petition  in  writing  to  the  lower  house  of  parliament  of  our 
said  lord  the  king,  then  held  at  W.  aforesaid,  to  wit,  in  the  parish 
of  St.  M.  W.,  in  the  county  of  M.,  directed  to  the  honorable  the 
commons  of  Great  Britain  in  parliament  assembled)  thereby  set- 
ting forth,  among  other  things,  that  at  the  late  election  of  a  bur- 
gess to  serve  in  parliament  for  the  said  borough  of  C.  in  the  room 
of  the  said  W.  £.  esquire,  deceased ;  S.  P.  esquire,  and  the  pe- 
titioner were  candidates,  and  *that  at  the  said  election  which  [#419] 
came  on,  &c.  before  T.  C.  bailiff  and  returning  officer  for  the 
said  borough,  a  great  majority  of  legal  rotes  was  given  for  the 
petitioner,  who  ought  to  have  been  returned  accordingly,  but  the 
said  returning  officer,  notwithstanding  such  majority  had  return- 
ed the  said  S.  P.,  and  the  petitioner,  instead  of  the  petitioner  alone, 
to  the  great  injury  of  the  petitioners,  and  in  violation  of  the  rights 
'  of  the  electors  of  the  said  borough,  and  such  petitioner,  there- 
fore, prayed,  that  the  said  return  might  be  amended,  by  erasing 
the  name  of  the  said  S.  P.  therefrom,  and  that  the  said  petitioner 
only  might  be  declared  duly  elected,  or  have  such  other  relief  as 
the  house  should  think  meet.    And  the  jurors,  Sec.  do  further 
present,  that  afterwards,  to  wit,  on,  &c.  the  said  S.  P.  esquire, 


(j)  See  4  Wentw.  300.    See  10  borough,  if  the  name  vary  from  the 

Geo.  III.  c  16.  s.  8.  2  Campb.  134.  indenture,  the  indictment  will  be 

6  East,  323.   3  Smith,  526.    Cowp.  defective,  2  Gampb.  139.  where  see 

726*     If  the  precept  to  hold  the  a  similar  precedent  which  was  held 

election  be  stated,  which  seems  to  bad  on  the  last  ground.    It  states 

be  made  unnecessary  by  the  statute,  that  the  matters  on  which  the  peN 

a  variance  between  the  name  of  the  jury  was  assigned  were  material  * 

place  in  the  indictment  and  precept  and  this  seems  to  be  proper  on  such 

will  not  be  material  1  but  when  it  is  an  occasion.  See  form  or  indictment 

subsequently  stated  that  the  candi*  for  perjury  of  a  voter  at  an  election, 

date*  were  returned  to  serve  for  the  2  Smith  Rep.  536*  6  Sast,  323, 

Vol.  II.                             S  F 
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did  present  a  certain  petition  in  writing  to  the  lower  home  of  par* 
liament  of  our  said  lord  the  king,  then  held  at  W.  in  the  county 
of  M.f  to  wit,  in  the  parish  of  St.  Margaret,  Westminster,  in  the 
county  of  M.,  directed  to  the  honourable  the  commons  of  Great 
Britain,  in  parliament  as&  jmbled,  thereby  setting  forth,  among 
other  things,  that  at  the  late  election  of  a  burgess  to  represent 
the  borough  of  C,  in  the  county  of  W.,  in  parliament,  in  the  room 
of  W.  E.  esquire,  deceased,  the  said  S.  P.,  the  petitioner,  and  J. 
D.  esquire,  were  candidates,  that  the  said  election  came  on  about 
eleven  of  the  clock  in  the  forenoon  of,  &c.  then  last  past,  and  the 
returning  officer  proceeded  to  take  the  poll  in  the  church,  as  the 
most  convenient  place  for  that  purpose,  and  continued  the  poll 
till  four  of  the  clock  of  the  afternoon  of  the  same  day,  when  only 
forty-one  out  of  near  two  thousand  persons  having  a  right  to  vote, 
had  given  their  suffrages,  that  the  poll  being  adjourned  to  the 
same  place  and  at  the  hour  of  nine  on  the  next  morning,  the  pe- 
titioner, with  his  counsel,  agents,  and  a  very  numerous  body  of 
electors,  who  meant  to  vote  for  the  petitioner,  appeared  at  the 
church-porch  pursuant  to  the  said  adjournment,  that  as  the  re- 
turning officer  and  the  candidates,  together  with  the  electors, 
were  entering  the  church,  in  order  to  proceed  to  the  place  of 
polling,  a  riot  commenced,  which  obliged  the  returning  officer 
immediately  to  close  the  poll,  and  on  that  account  he  returned 
the  said  J.  D.,  and  the  petitioner  to  represent  the  said  borough  in 
the  room  of  the  said  W.  £.,  and  that  the  petitioner  by  reason 
thereof  was  prevented  from  receiving  the  suffrages  of  a  large  ma- 
jority of  the  electors  for  the  said  borough,  and  of  obtaining  a  legal 
right  to  represent  the  said  borough  for  the  remainder  of  the  then 
present  parliament,  that  from  the  time,  of  the  decease  of  the  said 
W.  £.  unto  the  close  of  the  poll  the  town  of  C.  by  means  of  the 
feasts  and  entertainments  daily  and  constantly  given,  by  and  at 
the  expence  of  the  said  J.  O.,  or  his  agents,  to  the  electors  of  the 
said  borough,  in  order  to  procure  their  votes  for  the  said  J.  D. 
[*420]  was  kept  in  continual  riot,  •  tumult,  idleness,  and  dissipation,  to 
the  great  injury  of  the  inhabitants  of  the  said  borough,  whereby 
the  morals  of  the  said  people  were  corrupted,  and  the  public  peace 
much  disturbed,  an<J  that  by  the  above  and  other  undue  means 
made  use  of  by  the  said  J.  D.,  or  his  agents,  and  by  the  conduct 
of  the  returning  officer  the  sense  of  the  electors  at  large  had  not 
been  taken,  and  the  petitioner  was  thereby  natch  aggrieved,  and 
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therefore  praying  the  house  to  take  the  premises  into  considera- 
tion, and  grant  such  relief  therein  as  to  the  house  should,  upon 
examination,  appear  to  be  just,  and  such  proceedings  were  there- 
upon had  in  the  said  lower  house  of  parliament ;  that  afterwards, 
to  wit,  on,  Sec.  in  the  said  lower  house  of  parliament,  to  wit,  in 
the  said  parish  of,  &c.  G.  G.  esquire,  8cc.  (several  others)  then 
being  members  of  the  said  lower  house  of  parliament,  were  in  due 
manner,  according  to  the  statutes  in  such  case  made  and  provid- 
ed, chosen,  nominated,  and  sworn,  to  be  a  select  committee  to  try 
and  determine  the  merits  of  the  said  election  of  the  said  S.  P., 
and  the  said  J.  D.  so  returned  to  serve  in  the  said  parliament  as 
a  burgess  for  the  borough  of  C.  And  the  jurors,  Sec.  do  further 
present,  that  the  said,  &c.  so  chosen,  nominated,  and  sworn  as 
aforesaid,  afterwards,  to  wit,  on  the  said,  Sec.  at  a  certain  place  ad- 
jacent to  the  house' of  commons,  the  second  committee  chamber, 
situate  in  the  parish  of,  8cc.  did  in  due  manner  meet  to  try  and  de- 
termine the  matters  of  the  said  petition  of  the  said  S.  P.,  and  the 
said  J.  D.  so  returned  to  serve  in  the  said  parliament  of  the  said 
borough  of  C.  And  the  jurors  aforesaid,  upon  their  oath,  afore- 
said, do  further  present,  that  J.  H.  late  of,  Sec.  afterwards,  that 
is  to  say,  on,  &c.  at  the  said,  &c.  did  appear  as  a  witness  touch- 
ing the  matters  of  the  said  petition,  before  the  said  select  com- 
mittee, (the  said  select  committee  being  then  and  there  met  to  try 
and  determine  the  matters  of  the  said  election)  and  the  said  J.  H. 
was  then  and  there  duly  sworn,  and  did  take  his  corporal  oath 
upon  the  Holy  Gospel  of  God,  before  the  select  committee  afore- 
said, to  speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
of  and  concerning  the  aforesaid  premises,  (the  select  committee 
aforesaid,  then  and  there  having  competent  and  sufficient  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  H.  in  that 
behalf,)  and  the  said  J.  it.  being  so  sworn  as  aforesaid,  and  not  hav- 
ing) fee.  but  beirfg  moved  and  seduced,  Sec.  and  not  regarding  the 
laws  of  this  realm,  nor  the  pains  and  penalties  therein  contained, 
but  minding  and  intending  to  pervert  the  due  course  of  election 
of  members  to  serve  in  parliament,  and  to  subvert  the  constitu- 
tion of  this  realm,  on  the  said,  &c.  at,  Sec.  aforesaid,  on  his  oath 
aforesaid,  falsely,  wickedly,  maliciously,  wilfully,  and  corruptly 
did  say,  depose,  swear,  and  give  in  evidence  to  the  select,  com- 
mittee aforesaid,  touching  the  matters  of  the  said  election  in  sub- 
stance and  *  effect  as  followeth,  that  is  to  say,  that  there  was  [*4211 
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not  *  farthing  or  any  money  paid  to  him  the  said  J.  H.,  on  ac- 
count of  Mr.  D.'s  and  Mr.  P/s  election,  (meaning  the  aforesaid 
election  for  the  borough  of  C.,)  that  he  could  not  say  how  much 
was  due  to  him  the  said  J.  H.  oh  that  account,  that,  fcc.  [here 
state  other  matter  sworn.']  Whereas,  in  truth  and  in  fact,  there 
was  money  paid  to  him  the  said  J.  H.  on  account  of  the  aforesaid 
election,  for  the  borough  of  C,  in  the  said  county  of  W.,  and 
whereas,  in  truth  and  in  feet,  he  the  said  J.  H.  could  say  how  much 
was  due  to  him  the  said  J.  H.  on  that  account,  and  whereas,  in 
truth  and  in  fact,  &c.  [here  assign  fierjury  on  the  other  matter 
sworn.']  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  J*  H.,  on  the  said,  fee.  at,  &c.  aforesaid,  be- 
fore the  committee  aforesaid,  then  and  there  having  competent 
power  and  authority  to  administer  the  aforesaid  oath  to  the  said 
J.  H.  in  that  behalf,  by  his  own  act  and  consent,  in  manner  and 
form  aforesaid,  upon  his  oath  aforesaid,  falsely,  wickedly,  wilfully, 
maliciously,  and  corruptly  did  commit  wilful  and  corrupt  per- 
jury, to  the  great  displeasure  of  Almighty  God,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity. 


[*424]    *  INDICTMENTS  FOR  PERJURY  IN  CIVIL  PROCEED- 

INGS,  RELATIVE  TO  ARBITRATIONS. 

For  per*        London.    That  before  the  day  of  taking  this  inquisition  divers 

fore  arbi-  ^lsPutcs  ana*  differences  had  arisen  and  were  depending  between 

tratortby  A.  B.  and  C.  D.  assignees  of  the  estates  and  effects  of  R.  £.  late 

onTisaffir-  *  of,  See.  a  bankrupt,  according  to  the  force,  forn^and  effect  of  the 

nation. (a)  several  statutes  concerning  bankrupts  of  the  one  part  and  E.  F. 

I  4**  J   and  G.  H.  assignees  of  the  estate  and  effects  of  W.  S.  a  bankrupt, 

according  to  the  form  and  effect  of  the  several  statutes  aforesaid, 

of  the  other  part,  and  thereupon  for  putting  an  end  to  the  said 

disputes  and  differences  as  well  the  said  A.  B.  and  C.  D.  as  the 

said  E.  F.  and  G.  H.  assignees  as  aforesaid,  heretofore,  to  wit,  on, 


(a)  See4Wentw.  2J&  see  next  note. 
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See*  respectively  tubnitted  themselves  to  the  award,  order,  arhi- 
traxaei^f^eodftiKldetenniiifttiooof  A.  C.and  T.  C.  arbitrators 
indifferently  named,  elected  and  chosen  as  well  on  the  part  and  be* 
naif  of  the  said  A.  B.  and  C.  D.  as  of  the  said  E.  F.  and  Q.  H. 
assignees  as  aforesaid*  to  arbitrate,  award,  order,  adjudge  and  de- 
termine of  and  concerning  the  said  disputes  and  differences  so  as 
the  said  award  should  be  made  in  writing  ready  to  be  delivered  to 
the  parties  in  difference,  or  such  of  them  as  should  require  the 
same  on  or  before,  fee.  then  next  ensuing,  and  it  was  then  and 
there  agreed  by  and  between  the  said  parties,  in  difference  that  R. 
£.  (being  one  of  the  people  called  Quakers)  should  be  examined 
by  and  before  -the  said  arbitrators  touching  and  concerning  the 
said  matters  in  difference  upon  his  solemn  affirmation  to  be  taken 
before  some  one  of  his  majesty's  justices  of  the  court  of  King's 
Bench  or  Common  Pleas,  or  some  one  of  the  barons  of  his  ma- 
jesty's court  of  Exchequer,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided.    And  the  jurors,  fee.  do  further 
present,  that  afterwards,  to  wit,  on,  fee.  at,  fee.  the  said  R.  E.  in 
pursuance  of  the  said  agreement  came  in  his  proper  person  (t^en 
and  still  being  one  of  the  people  called  Quakers)  before,  &c.  (he 
the  said,  fee  then  and  there  having. competent,  &c.)  (6)  and  was 
then  and  there  duly  affirmed  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  upon  such  affirmation  he 
the  said  R.  E.  (so  being  one  of  the  people  called  Quakers  as 
aforesaid)  did  then  and  there  solemnly  affirm  and  declare  (c)  that 
the  evidence  he  should  give  to  the  said  arbitrators  touching  and 
concerning  the  said  matters  in  difference,  should  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  (the  said  G.  H.  then 
and  there  having  full  power  and  authority  to  administer  the  said 
affirmation  to  the  said  R.  E.  in  that  behalf.)    And  the  jurors,  &c 
do  further  present  that  afterwards,  to  wit,  on,  fcc.  at,  fee.  the  said 
arbitrators  met  and  took  upon  themselves  the  burthen  of  the  said 
arbitration,  and  that  upon  the  said  arbitration  certain  questions 
then  and  there  arose,  and  it  became  and  was  then  and  there  ma- 
terial and  necessary  for  the  said  *  arbitrators  to  know  and  ascer-   [#4261 
tain  whether  the  said  R.  E.  had  actually  paid  to  the  said  W.  S. 


(b)  The  precedent  in  4  Wentw.        (c)  Not  stated,  as  it  should  be, 
2fl&  AeenttincojxeeLitis  here  given   hence  whom* 
merely  to  assist  in  framing  a  proper 
indictment. 
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for  or  on  Account  of  a  certain  ship  or  vessel  called  tbe  Amazon? 
tradesmen's  bills  to  the  amount  of  eight  thousand  four  hundred 
pounds  and  upwards,  and  in  particular  whether  he  the  said  R.  £. 
had  paid  him  the  said  W.  S.  eleven  guineas  per  ton  for  the  hull 
of  the  said  ship  or  vessel,  and  also  whether  the  said  W.  S.  had 
paid  the  said  R.  £.  six  thousand  and  seven  hundred  pounds  and 
upwards  in  cash  and  bills  on  account  of  the  said  sum  of  eight 
thousand  four  hundred  pounds  and  upwards,  and  also  whether 
there  was  a  balance  then  due  from  tbe  estate  of  the  said  W.  S. 
to  the  estate  of  the  said  R.  £.  of  one  thousand  seven  hundred 
pounds  and  upwards,  and  also  whether  if  the  said  R.  E.  had  been 
paid  the  balance  of  seven  hundred  pounds  and  upwards,  he  woold 
have  gained  or  lost  by  the  whole  transaction  between  them  rela- 
tive to  the  ship  or  vessel.    And  the  said  R.  E.  then  and  there  ap- 
peared and  was  interrogated  and  examined  upon  his  aforesaid  af- 
firmation by  and  before  the  said  arbitrators  as  to  such  facts  and 
circumstances.    And  the  jurors,  fee.  do  further  present,  that  the 
said  R.  E.  being  so  affirmed,  not  having,  he.  but  being  moved  and 
seduced,  &c.  and  in  no  wise  regarding  the  laws  of  this  realm,  or 
fearing  the  penalties  therein  contained,  then  and  there,  to  wit,  on, 
feci  at,  fee.  upon  the  said  affirmation,  by,  his  own  act  and  consent, 
and  upon  his  aforesaid  affirmation  before  the  said  arbitrators, 
(they  the  said  arbitrators  then  and  there  having  such  power  and 
authority  to  administer  the  said  affirmation  to  the  said  R.  E.  in 
that  behalf,)  (<Q  did  wilfully,  falsely  and  corruptly  affirm,  declare 
and  give  in  evidence  (amongst  other  things)  to  the  said  arbitrators 
that  he  the  said  R.  E.  had  actually  paid  for  the  said  ship  or  vessel 
called  the  Amazon,  tradesmen's  bills  to  the  amount  of  eight  thou- 
sand four  hundred  guineas  and  upwards,  in  particular  that  he  the 
said  R.  E.  had  paid  for  him  the  said  W.  S.  eleven  guineas  per 
ton  for  the  hull  of  the  ship  or  vessel  and  also  that,  fcc.  {here  Mate 
the  matter  morti  and  asiign  the  perjury  as  usual."]  and  so  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid  do  further  present  that 
the  said  R.  E.  (so  being  one  of  the  people  called  Quakers  afc 
aforesaid)  on,  fcc*  at,  &c.  before  the  said  (he  the  said 

then  and  there  having  full  power  and  authority  to  ad- 
minister the  said  affirmation  tp  the  said  R.  E.  in  that  behalf,)  by1 
his  own  act  and  consent  did  wilfully,  falsely  and  corruptly  affirm 


(<Q  This  seems 
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tod  declare  in  manner  and  form  aforesaid,  to  the  great  displeasure 
of  Almighty  God,  in  contempt  of  our  said  lord  the  king  and  his 
laws,  to  the  evil  and  pernicious  example  of  all  others  in  the  like 
case  offending^  *  and  against  the  peace  of  our  said  lord  the  king,   [*427] 
his  crown  and  dignity. 

Middlesex.    That  heretofore  (that  is  to  say)  at  the  sitting  at  For  per- 
nisi  prius,  holden  after  Easter  term,  in,  fee. ;  at  Guildhall  in  the  {affidavit  in 
city  of  L.  according  to  the  form  of  the  statute  in  such  case  made  thca^#  p° 
and  provided,  before  the  right  honourable  Ru  P.,  lord  A.,  chief  fog  cause 
justice  of  the  court  of  our  lord  the  king  of  the  bench  at  W.  against  a 
certain  issues  duly  joined  in  the  said  court  of  our  said  lord  the  for  setting 


king  of-the  bench  at  W.  aforesaid,  between  one  J.  €.  and  one  J.  *•»<**  an 

award*  Cc* 
B.  in  a  certain  plea  of  trespass  on  the  case  in  which  the  said  J. 

P.  was  plaintiff,  and  the  said  J.  B.  was  defendant,  came  on  to  be 
tried  in  due  form  of  law,  and  thereupon  by  consent  of  all  parties, 
their  counsel  and  attornies,  an  order  or  rule  of  court  was  then 
made  amongst  other  things,  in  substance  and  to  the  effect  follow- 
ing, (that  is  tp  say)  that  the  said  cause  be  referred  to  the  award, 
order,  arbitrament,  and  final  end  and  determination  of  W.  M.  and 
W.  T.  or  of  such  person  as  they  should  by  writing,  under  their 
hands  nominate  and  appoint  an  umpire)  to  whom  all  matters  in 
difference,  between  the  said  parties  were  referred,  so  as  the  said 
arbitrators  did  and  should  make  and  duly  publish  their  or  his 
award  or  umpirage  in  writing,  of  and  concerning  the  matters  re- 
ferred, ready  to  be  delivered  to  the  said  parties,  or  to  either  of 
them  requiring  the  same,  on  or  before  the  28th  day  of  June  en- 
suing, the  date  of  that  order,  and  by  the  same  consent  it  was  also 
ordered,  that  the  said  arbitrators  or  their  umpire,  should  and 
might  be  at  liberty,  if  they  or  he  should  think  fit  to  examine  the 
parties  to  the  said  suit  upon  oath,  and  for  that  purpose  the  said 
parties9  and  also  the  witnesses  to  be  examined  before  the  said  ar- 
bitrators or  their  umpire,  touching  the  matters  referred,  might 
be  sworn  before  the  right  honourable  the  lord  chief  justice, 
or  some  other  judge  of  that  court,  and  that  the  said  parties  did 
and  should  produce  before  the  said  arbitrators  or  their  umpire, 
all  books,  deeds,  papers,  and  writings,  whatsoever,  in  their  or 
either  of  their  custody  and  power,  relating  to  the  matters  in  dif- 


(«)    This  was    the   indictment    from  the  MS.  of  an  eminent  crown 
agaiaat  William  Mites*  A.  D.  1802.    lawyer  at  the  bar. 
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fereuce,  and  by  the  same  consent  it  was  also  ordered  that  the  costs 
of  the  said  suit,  to  be  taxed  by  one  of  the  prothonotariea  of  that 
court,  should  abide  the  event  of  the  said  award,  so  to  be  made 
and  published  as  aforesaid,  and  that  the  costs  of  the  reference 
should  be  in  the  discretion  of  the  said  arbitrators  or  their  umpire. 
And  by  the  like  consent  it  was  likewise  ordered  that  the  said  pap- 
ties  did  and  should,  on  their  respective  parts,  in  all  things  stand 
t*428]    to  obey  and  abide  by,  perform  and  fulfil,  *  and  keep  the  award, 
order,  arbitrament,  final  end  and  determination  of  the  said  arM- 
.  trators  or  their  umpire.    And  that  neither  of  the  said  parties  did 
or  should  bring  or  present,  or  cause  to  be  brought  or  presented, 
any  suit  in  equity,  against  the  said  arbitrators  or  their  umpire,  or 
against  each  other.    And  lastly  it  was  ordered,  that  either  of  the 
said  parties  should  be  at  liberty  to  move  the  said  court  of  com- 
mon pleas,  that  that  order  might  be  made  a  rule  of  the  said  court 
if  the  said  court  should  so  please.     And  the  jurors,  &c.  do  fur- 
ther present,  that  the  said  W.  M.  called  W.  M.  and  the  said  W. 
T.  did  not  make  any  award  of,  or  concerning  the  matters,  by  the 
said  order  or  rule  referred  to  them  as  aforesaid,  and  that  they  the 
said  W.  M.  otherwise  called  W.  M.  and  the  said  W.  T.  did  af- 
terwards and  before  the  28th  day  of  June,  in  the  said  order  or 
rule  mentioned,  duly  nominate  and  appoint  one  R.  S.  of,  Sec.  cur- 
rier, as  and  to  be  umpire  in  the  premises,  pursuance  of  the  said 
order  or  rule  in  that  behalf  so  made  as  aforesaid,  to  whom  all 
matters  in  difference  between  the  said  J.  C.  and  the  said  J.  B. 
were  accordingly  referred.    And  the  jurors,  &c.  do  further  pre- 
sent, that  afterwards  and  before  the  said  28th  day  of  June  in  the 
said  order  or  rule  mentioned  (to  wit)  on,  fee.  (to  wit)  at,  flee, 
aforesaid,  the  said  R.  S.  made  his  certain  award,  of  and  concern- 
ing the  matters  so  to  him  referred  as  aforesaid,  bearing  date,  &c 
last  aforesaid,  and  thereby  after  reciting  as  therein  is  recited,  did 
amongst  other  things  award,  arbitrate,  and  determine  that  the 
said  J.  B.  his  executors  or  administrators,  should  well  and  truly 
pay,  or  cause  to  be  paid  to  the  said  J.  C.  his  executors  or  admi- 
nistrators, on,  Sec.  between  the  hours  of  one  and  three  of  the 
clock  in  the  forenoon  of  the  same  day,  at,  See.  the  sum  of  500/. 
as  damages  sustained  by  the  said  J.  C.  by  means  and  on  occasion 
of  speaking  and  publishing  the  said  words  in  the  said  declaration 
mentioned  (meaning  in  the  declaration  of  the  said  J.  C.)  against 
the  said  J.  C.  in  the  said  cause  which  so  came  on  to  be  tried  as 
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aforesaid.  And  the  jurors,  fee,  that  afterwards,  (that  is  to  say,) 
on,  fee.  the  said  J.  B.  made  a  certain  application  to  the  said  court 
of  our  lord  the  king  of  the  bench  at,  &c.  for  a  rule  of  the  said 
court  to  call  on  the  said  J.  C.  to  show  cause  to  that  court  why 
the  award  made  in  that  cause  should  not  be  set  aside,  and  proceed- 
ings upon  it  be  stayed ;  and  upon  that  occasion  he  the  said  J.  B. 
upon  the  affidavits  of  one  W.  M.  one  J.  R.  one  M.  W.  and  him- 
self the  said  J.  B.  being  read  by  the  said  court  of  our  said  lord 
the  king  of  the  bench,  obtained  a  rule  of  the  said  court  of  our 
■aid  lord  the  king  of  the  bench,  against  the  said  J.  C.  whereby  it 
was  ordered  that  the  plaintiff  upon  notice  of  that  rule  to  be  given 
p  him  or  his  attorney,  should  show  cause  to  that  court  on  Friday 
•  then  next  ensuing,  why  the  award  made  in  that  cause,  should  not  [*429] 
be  set  aside,  and  proceedings  upon  it  stayed.  And  the  jurors,  Sec. 
further  present,  that  the  said  affidavit  of  the  said  J.  R.  contained 
(amongst  other  things)  that  he  (meaning  himself  the  said  J.  R.) 
waa  with  the  defendant  (meaning  the  said  J.  B.)  at  the  Mitre 
tavern,  at  Mitre  court,  in  Aldgate,  on,  fcc.  that  he  (meaning  him- 
self the  said  J.  R  )  heard  the  said  Mr.  W.  M.  (meaning  the  said 
W-  M.)  in  the  said  first  mentioned  order  or  rule  mentioned,  say 
to  the  defendant  (meaning  the  said  J.  B.)  thaj  he  (meaning  the 
said  W.  M.)  had  seen  plaintiff,  (meaning  the  said  J.  C.)  and  that 
the  plaintiff  (meaning  the  said  J*  C.)  much  wished  the  cause 
(meaning  the  said  cause  which  so  came  on  to  be  tried  as  afore- 
said, and  wherein  the  said  J.  C.  was  plaintiff,  and  the  said  J.  B. 
was  defendant)  to  be  settled  without  its  (meaning  the  said  cause) 
going  to  court,  and  provided  it  (meaning  the  said  cause)  went  to 
arbitration  he  (meaning  the  said  J.  C.  the  said  plaintiff)  did  not 
want  any  money  to  be  awarded  to  him  by  way  of  damages  in  the 
said  cause,  which  so  came  on  to  be  tried  as  aforesaid.  And  the 
said  affidavit  of  the  said  J.  R.  further  contained  (amongst  other 
things)  that  he  (meaning  himself  the  said  J.  R.)  attended  Guild- 
hall in  the  city  of  L.  on  the  day  appointed  for  the  trial  of  this 
cause  (meaning  the  said  cause  that  so  came  on  to  be  tried  as 
aforesaid)  and  was  present  at  the  conversation  that  took  place  be- 
tween Mr.  M.  (meaning  the  said  W.  M.  in  the  said  first  order  or 
rule  mentioned)  Mr.  M.  (meaning  the  said  W.  M.)  and  the  de- 
fendant (meaning  the  said  J.  B.)  and  that  Mr.  M.  (meaning  the 
said  W.  M.  in  the  said  first  mentioned  order  or  rule  mentioned,) 
seated  it  was  the  wish  of  both  Mr.  C.  (meaning  the  said  J.  C  the 
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said  plaintiff,)  and  his  friend  Mr.  T.  (meaning  the  said  W.  T.  in 
the  said  first  mentioned  order  or  rule  mentioned)  that  the  cause 
(meaning  the  said  cause  which  so  came  on  to  be  tried  as  afore- 
said) should  go  to  arbitration,  and  that  Mr.  M.  (again  mean* 
ing  the  said  W.  M.)  suggested  the  impropriety  of  such  a  cause 
being  left  to  arbitration,  and  observed  to  the  defendant  (meaning 
the  said  J.  B.)  that  it  was  possible  the  arbitrators  might  be  dis- 
posed to  award  some  small  damages  to  which  Mr.  M.  (meaning 
the  said  W.  M.  otherwise  called  W.  M.  in  the  said  first  mention- 
ed order  or  rule  mentioned)  immediately  replied  that  damages 
were  out  of  the  question,  that  costs  were  the  only  thing,  that  the 
arbitrators  would  have  to  decide.  And  the  jurors,  &c.  do  further 
present,  that  the  affidavit  of  the  said  M.  W.  contained  (amongst 
other  things)  that  he  (meaning  himself  the  said  M.  W.)  was  with 
the  defendant  (meaning  the  said  J.  B  )  on  Friday  the  1 1th  day  of 
this  instant  June  (meaning  June  now  last  past,)  at  the  Mitre,  in 
[•430]  Mitre  court,  Aldgate,  that  he  *  (again  meaning  himself  the  said 
M.  W.)  then  saw  Mr.  M.  (meaning  the  said  W.  M.  in  the  said 
first  order  or  rule  mentioned)  and  that  Mr.  M.  (again  meaning 
the  said  W.  M.)  said  to  the  defendant  (meaning  the  said  J.  B:) 
he  (meaning  himsejf  the  said  W.  M.  in  the  said  first  order  or 
rule  mentioned)  had  again  seen  the  plaintiff,  (meaning  the  said 
J.  C.)  who  (again  meaning  the  said  J.  C.)  was  desirous  of  the 
cause  (meaning  the  said  cause  which  so  came  on  to  be  tried  as 
aforesaid,  and  wherein  the  said  J.  C.  was  plaintiff,  and  the  said  J. 
B.  was  defendant)  being  settled  without  going  into  court, and  that 
if  it  (meaning  the  said  cause)  went  to  arbitration,  no  money  was 
expected,  (meaning  that  the  said  J.  C.  did  not  expect  any  money 
to  be  awarded  to  him  by  way  of  damages  in  the  said  cause.)  And 
the  jurors,  Sec.  do  further  present,  that  the  said  W.  M.  (in  the 
said  first  mentioned  order  or  rule  mentioned)  contriving  and  in- 
tending to  stop  the  course  of  public  justice,  on,  &c.  did  come  in 
his  own  proper  person  into  the  court  of  our  said  lord  the  king  of 
the  bench,  at,  fee.  and  did  then  and  there  produce  to  the  said 
court,  a  certain  affidavit  in  writing  of  him  the  said  W.  M.  to  be 
exhibited  to  the  said  court  for  the  purpose  of  discharging  the 
said  last  mentioned  rule,  and  then  and  there  before  the  said  court 
was  duly  sworn,  and  took  his  corporal  oath  upon  the  holy  gospel 
of  God,  that  the  said  affidavit  of  him  the  said  W.  M.  were  true 
(the  said  court  then  and  there  having  a  lawful,  due,  and  compe- 
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tent  authority  to  administer  the  said  oath  to  him  the  said  W.  M. 
and  to  take  and  receive  the  said  affidavit  of  the  said  W.  M.)  and 
that  the  said  W.  M.  otherwise  called  W.  M.  being  so  sworn  as 
aforesaid^  and  not  having,  Sec.  but  being  moved  and  seduced,  &c. 
and  not  having  regard  to  the  laws  and  statutes  of  this  realm,  nor 
fearing  the  pains  and  penalties  therein  contained,  did  then  and 
there  (to  wit)  on,  fee.  at,  fee.  aforesaid,  in  and  by  his  affidavit 
aforesaid,  upon  his  oath  aforesaid,  before  the  said  court  (the  said 
court  then  and  there  having  a  lawful,  due,  and  competent  autho- 
rity to  administer  the  said  oath  to  him  the  said  W.  M.  and  to  re- 
ceive his  said  affidavit)  wickedly,  falsely,  knowingly,  wilfully  and 
corruptly  depose  and  swear  (amongst  other  things)  in  substance 
and  to  the  effect  following  (that  is  to  say)  he  (meaning  himself 
the  said  W.  M.)  denies  that  any  conversation  ever  passed  be- 
tween him  (meaning  himself  the  said  W.  M.)  and  the  defendant 
(meaning  the  said  J.  B.)  in  the  presence  of  the  deponents  J.  R; 
(meaning  the  said  J.  R.  who  so  made  his  affidavit  as  aforesaid) 
and  M.  W.  (meaning  the  said  M.  W.  who  so  made  his  affidavit 
as  aforesaid)  on  the  contrary,  the  said  deponent  White  (meaning 
the  said  M.  W.  who  so  made  his  affidavit  as  aforesaid)  was  not  in 
the  room  when  any  conversation  passed  (meaning  when  any  *  con-  [*431] 
versation  passed  between  the  said  W.  M.  and  the  said  J  B.  the 
said  defendant,  relative  to  referring  the  matters  in  difference  be- 
tween the  said  J.  C.  and  J.  B.  to  arbitration,)  whereas  in  truth  and 
in  fact  the  said  M  W.  who  so  made  his  affidavit  as  aforesaid,  was 
in  the  room  when  the  conversation  passed  between  the  said  W. 
M.  and  the  said  J.  B.  the  said  defendant,  relative  to  referring  the 
matters  in  difference  between  the  said  J.  C.  and  the  said  J.  B.  to 
arbitration.  And  the  jurors,  &c.  do  further  present,  that  the  said 
W.  M.  upon  his  oath  aforesaid,  in  and  by  his  affidavit  aforesaid, 
did  falsely,  corruptly,  knowingly,  and  wickedly  further  depose 
and  swear  (amongst  other  things)  in  substance  to  the  effect  fol- 
lowing (that  is  to  say)  that  whatever  conversation  passed  between 
him  (meaning  himself  the  said  W.  M  )  and  the  defendant  (mean- 
ing the  said  J  B.)  respecting  the  reference,  (meaning  the  refer- 
ring the  matters  in  difference  between  the  said  J.  C.  and  J.  B.  &c.) 
arbitration  was  not  as  stated  by  the  said  defendants  (meaning  the 
said  J.  R.  and  the  said  M.  W.)  in  their  affidavit  (meaning  the 
said  affidavit  of  them  the  said  J.  R.  and  M.  W.  above  mentioned,) 
whereas  in  truth  and  in  fact,  what  conversation  passed  between 
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the  said  W.  M.  and  the  said  J.  B.  the  defendant,  respecting  the 

reference  of  the  matters  in  difference  between  the  said  J.  C*  and 
the  said  J.  B.  to  arbitration,  was,  as  stated  by  the  said  J.  R.  and 
the  said  M.  W.  in  their  affidavit  above  mentioned.  And  so  the 
jurors  aforesaid,  upon  their  eath  aforesaid,  do  say  that  the  said 
W.  M.  otherwise  called  W.  M.  on  the  said  third  day  of  July,  in 
the  forty-second  year  of  the  reign  aforesaid,  at  W.  aforesaid,  ill 
the  said  county  of  M.  before  the  said  court,  then  and  there  hav- 
ing a  competent,  due  and  lawful  authority  to  administer  the  said 
oath  to  him  the  said  W.  M.  otherwise  called  W.  M.  by  his  owrt 
act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind, 
m  manner  and  form  aforesaid,  did  falsely,  wickedly,  and  corrupt- 
ly, upon  his  oath  aforesaid,  so  taken  as  aforesaid,  commit  wilful 
and  corrupt  perjury,  to  the  great  displeasure  of  Almighty  God, 
and  in  contempt  of  our  said  lord  the  king  and  his  laws,  to  the 
evil  example  of  all  others  in  the  like  ease  offending,  and  against 
the  peace  of  our  said  sovereign  lord  the  king,  his  crown  and 
dignity. 


[*432]    *  INDICTMENTS  FOR  PERJURY,  IN  PENAL  ACTIONS, 

AND  CRIMINAL  CASES,  ON  SUMMARY 

PROCEEDINGS. 

» 

For  per-         Middlesex.     That  heretofore,  to  wit,  on,  Sec.  at  the  Public 

jury  in  an  office,  Worship  Street,  in  the  parish  of  St  Leonard,  Shoreditch, 

tion  be-      in  the  county  of  Middlesex,  a  certain  information,  which  had  been 

fore  a  ma*  and  was  in  due  manner  exhibited,  and  made  to  and  before  J.  G. 

gistrate. 

(/)  then  being  one  of  the  justices  of  our  lord  the  king  assigned,  &c 

[aa  ante,  182*.]  whereby  one  C.  D.  of,  Sec.  baker  was  charged 

,    with  having  on,  &c.  at,  &c.  unlawfully  exposed  to  sale  certain 

bread,  to  wit,  40  loaves  of  bread,  made  of  the  flour  of  wheat  the 

said  bread  and  loaves  of  bread  not  having  been  baked  94  hours  at 

the  least  at  the  time  of  such  exposing  of  the  said  loaves  of  bread 

to  sale  contrary  to  the  form  of  the  statute  in  such  case  made  and 


(/*)    This   was   the  indictment    an  eminent  crown  lawyer  at  the  bar* 
againvt  C.  M.  Manter,  spinster,  in    see  notes  ante  302*  to  318*. 
Middlesex,  41  Geo.  III.  settled  by 
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provided)  came  on  to  be  heard  and  determined  and  was,  then  and 

there  heard  and  determined  accordingly,  before  the  said  J.  G.  so 

being  such  justice  as  aforesaid.    And  the  jurors,  flic,  do  further 

present,  that  thereupon  then  and  there,  to  wit,  on  the  said,  flee. 

at  the  public  office  aforesaid,  in  the^arish  of      ■        aforesaid,  in 

the  county  aforesaid,  the  said  C.  D.  having  personally  appeared 

before  the  said  J.  G.  as  such  justice  as  aforesaid,  to  answer  the 

matters  contained  in  the  said  information,  and  being  then  and  there 

personally  present,  and  having  heard  the  said  information  read  to 

him  the  said  C.  D.,  in  the  presence  and  hearing  of  the  said  J.  G., 

so  being  such  justice  as  aforesaid,  he  the  said  C.  D.  did  then  and 

there  plead  and  allege  to  and  before  the  said  J.  G.  so  being  such 

justice  as  aforesaid,  that  he  was  not  guilty  of  the  said  offence 

charged  upon  him  by  the  said  information,  and  thereupon  the  said 

J.  G.  did  then  *  and  there,  as  such  justice  as  aforesaid,  proceed    [*433] 

to  hear  and  determine,  and  did  accordingly  then  and  there  hear 

and  determine  the  matter  of  the  said  information  in  the  presence 

of  the  said  C.  D.    And  the  jurors,  flee,  do  further  present,  that  at 

and  upon  the  said  hearing  of  the  said  matter  of  the  said  informa-  * 

tion  by  the  said  J.  G.,  as  such  justice  as  aforesaid,  A.  B.  late  of, 

flee,  appeared  as  a  witness  in  support  of  the  said  information,  to 

and  before  the  said  J.  G.  as  such  witness  as  aforesaid,  and  then 

and  there  as  such  witness  by  and  before  the  said  J.  G.  such  justice 

as  aforesaid,  was  in  due  manner  sworn  and  did  take  her  corporal 

oath  on  the  holy  gospel  of  God,  (he  the  said  J.  G.  so  being  such 

justice  as  aforesaid,  then  and  there  having  full,  competent,  and 

sufficient  power  and  authority  to  administer  an  oath  to  the  said  A. 

B.  in  that  behalf.)  And  the  jurors,  flee,  do  further  present,  that 
the  said  A.  B.  being  se  sworn  as  aforesaid,  not  having,  flee*  but 
being  moved  and  seduced,  flee  and  being  minded  and  desirous  to 
subvert  truth  itself,  and  wrongfully  and  unjustly  to  cause  the  said 

C.  D.  to  be  convicted  of  the  offence  charged  and  alleged  against 
him,  in  and  by  such  information  as  aforesaid,  then  and  there,  to 
wit,  on  the  said,  flee,  at  the  public  office  aforesaid,  in,  Sec.  afore- 
said, at  and  upon  the  said  hearing  of  the  said  information  by  and 
before  the  said  J.  G.  as  such  justice  as  aforesaid,  did  as  such  wit- 
ness as  aforesaid,  on  her  oath  aforesaid,  falsely,  maliciously,  wick- 
edly, wilfully,  and  corruptly,  say,  depose,  swear,  and  give  evidence, 
to  and  before  the  said  J.  G.,  so  being  such  justice,  and  as  such 
justice  so  hearing  the  matter  of  the  said  information  as  aforesaid, 
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(amongst  other  things,)  in  substance  and  to  the  effect  following* 
(that  is  to  say,)  that  the  said  A.  B.  bought  a  hot  loaf  of  bread  in 
the  said  C.  D.'s  shop,  (meaning  the  shop  of  the  said  CD.)  in 
■ street,  in  the  said  parish  of,  Sec.  on  the  28th  day  of  Febru- 
ary last,  (meaning  the  twentyieighth  day  of  February,  in  the  year 
of  our  Lord  1801,)  at  11  o'clock  at  night,  at  which  time  there 
were  fifty  other  loaves  in  the  shop,  lying  on  the  counter*  in  the 
window,  and  on  the  shelf,  they  were  quite  hot ;  whereas  in  truth 
and  in  fact,  on  the  28th  day  of  February,  in  the  year  1801  afore- 
said, at  1 1  o'clock  at  night  there  were  not  50  loaves  in  the  said 
shop  of  the  said  C.  D  lying  on  the  counter,  in  the  window,  and 
on  the  shelf,  that  were  hot ;  and  whereas,  in  truth  and  in  fact,  on 
the  28th  day  of  February,  in  the  year  1801  aforesaid,  there  were 
not  during  any  part  of  the  night  of  that  day  50  loaves  in  the  said 
shop  of  the  said  C.  D.  that  were  hot ;  and  whereas,  in  truth  and 
in  fact,  when  the  said  A.  B.  bought  a  hot  loaf  of  bread  in  the  said 
C.  D.'s  said  shop,  on  the  said  28th  day  of  February,  in  the  year 
1801  aforesaid,  there  were  not  so  many  as  ten  loaves  in  the  said 
•  shop,  that  were  hot.   And  so  the  jurors  aforesaid,  upon  their  oath 

[#434]  aforesaid,  do  say,  that  the  said  *  C.  D.  on  the  said,  See.  at  the 
public  office  aforesaid,  in  the  parish  aforesaid,  in  the  county  afore- 
said, at  and  upon  the  aforesaid  hearing  of  the  aforesaid  informa- 
tion, before  the  said  J.  G.,  as  such  justice  as  aforesaid,  upon  her 
oath  aforesaid,  (the  said  J.  G.  then  and  there  having  sufficient  and 
competent  power  and  authority  to  administer  the  said  oath  to  her 
as  aforesaid,)  then  and  there,  by  her  own  act  and  consent,  and  in 
manner  and  form  aforesaid,  did  knowingly,  falsely,  wickedly,  ma- 
liciously, wilfully,  and  corruptly  commit  wilful  and  corrupt  per- 
jury, to  the  great  displeasure  of  Almighty  God,  in  contempt  of 
our  lord  the  king  and  his  laws,  to  the  great  damage  of  the  said 
C.  D.,  to  the  evil  example  of  all  others,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

[#435]       *  That,  heretofore,  to  wit,  on,  See.  at,  fcc.  in  the  county  of 

For  per-     Surrey,  before  G.  H.,  &c.  then  being  two  of  the  justices  of  our 

jury  before  .  «, 

justices  in  said  lord  the  king,  assigned,  Sec.  [a*  ante  182*.]  and  residing  near 

support  of  t0  tjjC  piacc  where  the  offence  in  the  complaint  and  information 
an  infor-  *  r 

mation  for  hereinafter  next  mentioned  to  have  been  exhibited  before  them, 
selling  spi- 
rits with-  '■ 
out  li- 
cence. O)            (  g)  See  iho  last  precedent,  and  the  notes  ante  302*  to  318*. 
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was  alleged  to  have  been  committed,  came  £.  F.  and  then  and 
there  exhibited  to  and  before  the  said  justices  a  certain  complaint 
and  information,  *  and  thereby  informed  them  the  said  justices  [*436] 
that  within  three  months  then  last  past,  to  wit,  on,  fee  at,  fee.  C. 
D.  of,  fee.  did  sell  by  retail  distilled  spirituous  liquors  or  strong 
waters  without  first  taking  out  a  licence  authorizing  him  the  said 
C.  D.  so  to  do,  as  the  law  required,  for  which  said  offence  the 
said  C.  D.  had  forfeited  the  sum  of  forty  pounds,  and  thereupon 
the  said  £.  F.  as  well  for  his  said  majesty  as  for  himself  prayed 
the  consideration  of  them  the  said  justices  in  the  premises,  and 
that  the  said  C.  D.  might  be  convicted  of  the  said  offence,  and 
might  forfeit  and  pay  the  said  penalty  in  that  behalf,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  that 
the  said  C.  D.  might  be  summoned  to  answer  the  premises  before 
them  the  said  justices.  And  the  jurors,  fee.  do  further  present, 
that  afterwards,  to  wit,  on,  fee.  at,  fee  aforesaid,  the  said  C.  D. 
having  then  and  there  pleaded  not  guilty  to  the  said  complaint 
and  information,  the  said  complaint  and  information  in  due  man- 
ner came  on  to  be  heard,  tried  and  determined  before  the  said 
justices,  they  the  said  justices  then  and  there  having  competent 
power  and  authority  to  hear,  try  and  determine  the  same.  And 
the  jurors,  fee.  do  further  present,  that  a  certain  question  mate- 
rial to  the  determination  of  the  said  complaint  and  information  then 
and  there  arose  before  the  said  justices,  that  is  to  say,  whether 
he  the  said  C.  D.  had  sold  by  retail  distilled  spirituous  liquors  or 
strong  waters  in  manner  and  form  as  in  and  by  the  said  complaint 
and  information  was  alleged.  And  the  jurors,  fee.  do  further 
present,  that  A.  B.  late  of,  fee.  officer  of  excise,  well  knowing 
the  premises  aforesaid,  and  wickedly  devising  and  intending  un- 
justly  to  injure  and  aggrieve  the  said  C.  D.  and  to  cause  and  pro- 
cure him  the  said  C.  D.  to  be  convicted  of  the  said  offence,  so  in 
and  by  the  said  complaint  and  information  charged  and  alleged 
against  him  as  aforesaid,  and  to  prevent  the  due  course  of  justice 
then  and  there,  to  wit,  on,  fee  at,  fee.  at  and  upon  the  hearing 
of  the  said  complaint  and  information  so  exhibited  as  aforesaid,  to 
and  before  the  said  G.  H.,  fee.  so  being  such  justices  as  aforesaid, 
came  to  and  before  the  said  G.  H.,  fee.  so  being  such  justices  as 
aforesaid,  as  a  witness  in  support  of  the  said  complaint  and  in- 
formation, and  thereupon  the  said  A.  B.  was  then  and  there  in  due 
manner  sworn,  and  did  take  his  corporal  oath  upon  the  Holy 
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Gospel  of  God,  before  the  said  G.  Ht  so  being  such  jus- 
tices as  aforesaid,  (they  the  said  G.  H.,  See.  then  and  there 
having  sufficient  and  competent  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  A.  B.  in  that  behalf)  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  of  and  in 
the  premises.  And  the  jurors,  &c.  do  further  present,  that  the 
said  A.  B.  being  so  sworn  as  aforesaid,  not  having,  &c.  but  being 
moved  and  seduced,  Sec.  then  and  there,  to  wit,  on,  Sec.  at,  See.  at 
£*437]  and  upon  the  *  hearing  of  the  said  information  and  complaint  be- 
fore the  said  G.  H.  fcc.  so  being  such  justices  as  aforesaid,  and 
so  having  full  and  competent  power  and  authority  to  administer 
the  said  oath,  did  falsely,  wickedly,  maliciously,  unlawfully  and 
corruptly,  and  of  his  own  free  will  and  consent,  say,  depose,  swear 
and  give  in  evidence  in  substance  and  to  the  effect  following,  that 
is  to  say,  that  he  the  said  A.  B.  on,  &c.  bought  of  the  said  C.  D. 
at,  &c.  a  quantity  of  gin  and  water,  which  was  brought  to  him  the 
said  A.  B.  in  a  glass,  and  that  he  the  said  A.  B.  paid  <p  the  said 
C.  D.  six  pence  for  the  same,  and  on  his  the  said  A.  B.'s  being 
particularly  interrogated  and  asked  whether  he  the  said  A.  B« 
paid  the  said  C.  D.  the  said  six  pence,  he  the  said  A.  B.  persist- 
ed in  the  said  false,  wicked,  malicious,  voluntary  and  corrupt  as- 
sertion and  deposition  so  made  as  aforesaid ;  whereas  in  truth  and 
in  fact,  he  the  said  A.  B.  did  not,  fee.  in  manner  and  form  as  he 
the  said  A.  B.  upon  his  oath  aforesaid,  so  taken  and  administered 
as  aforesaid,  in  that  behalf  so  falsely  deposed  and  swore  as  afore- 
said. And  so,  fee.  [as  ante  433*,  4*. J 
[*438]  *  That  A.  B.  late  of,  ice.  single  woman,  on,  &c.  at,  &c.  was 
For  per*  pregnant  with  child,  and  that  the  said  child  was  likely  to  be  born 
atinr  a  a  bastard,  and  to  be  chargeable  to  the  said  parish  of  K.  in  the  said 
child  be-  county.  And  the  jurors,  &c.  do  further  present,  that  the  said  A. 
tice  of  the  B.  so  being  pregnant  with  child  as  aforesaid,  not  having,  fee.  but 
peace.  (A)  Demg  moved  and  seduced,  &c.  and  wickedly  and  maliciously  con- 
triving and  intending  not  only  to  deprive  C.  D.  late  of,  fcc.  of  his 
good  name,  fame,  and  reputation,  and  to  put  the  said  C.  D.  to 
great  labour,  trouble,  and  expence,  and  also  falsely  to  charge  the 
said  C.  D.  with  begetting  her  with  child,  and  being  the  father  of 
the  said  child  with  which  she  the  said  A.  B.  was  then  pregnant, 


(A)  See  form,  4  Wentw.  332-  and  the  last  two  precedents,  and  ante 
302*  to  318*. 


AND  CHIMIN AL  C ABES,  ON  SUMMARY  PROCEEDINGS. 241 

on,  &c  aforesaid,  at,  kc.  aforesaid,  in  her  own  proper  person 
came  •  before  £•  F.  clerk,  then  being  one  of  his  majesty's  jus-  [*439] 
tices  of  the  peace,  assigned,  &c.  [a#  ante  182*.]  and  then  and 
there  having  sufficient  power  and  authority  to  administer  an  oath 
to  and  take  the  examination  of  her  the  said  A.  B.  herein  after 
mentioned,  and  then  and  there  the  said  A.  B.  was  sworn  and 
took  her  corporal  oath  before  the  said  E.  F.  on  the  Holy  Gospel 
of  God,  and  the  said  A.  B.  did  then  and  there  upon  her  oath  afore- 
said, before  the  said  £.  F.  as  aforesaid,  wilfully)  and  of  her  own 
free  will  and  accord,  falsely,  wickedly,  and  corruptly  say,  de- 
pose, and  swear,  and  give  in  her  examination  in  writing  as  fol- 
lowetb,  to  wit,  Somerset.  The  voluntary  examination  of  A.  B. 
of,  &c.  taken  upon  oath  before  me  E.  F.  one  of  his  majesty's  jus- 
tices of  the  peace  in  and  for  the  said  county,  this  third  day  of, 
&c.  who  saith  that  she  is  now  with  child,  and  that  the  said  child 
is  likely  to  be  born  a  bastard,  and  to  be  chargeable  to  the  parish 
of  K.  in  the  said  county,  and  that  C.  D.  of)  &c.  (meaning  the  said 
C.  O.)  is  the  father  of  the  said  child,  as  by  the  said  examination, 
relation  being  thereunto  had,  doth  and  may  more  fully  appear ; 
whereas  in  truth  and  in  fact,  the  said  C.  D.  was  not  nor  is  the 
father  of  the  said  child  with  which  the  said  A.  B.  was  then  preg- 
nant as  aforesaid,  nor  of  any  other  child  of  the  body  of  the  said 
A.  B.  And  so  the  Jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  A.  B.  on  the  said,  Sec.  at,  8cc.  aforesaid,  be- 
fore the  said  E.  F.  so  being  one  of  his  majesty's  justices  of  the 
peace  in  and  for  the  said  county  as  aforesaid,  and  so  having  suf- 
ficient power  and  authority  to  administer  the  said  oath  to  the  said 
A.  B.  and  to  take  her  examination  herein  before  mentioned,  false- 
ly, maliciously,  wickedly,  wilfully,  and  corruptly,  on  her  oath 
aforesaid,  in  manner  and  form  aforesaid,  did  commit  wilful  and 
corrupt  perjury,  to  the  great  displeasure  of  Almighty  God,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  to  the 
great  damage  of  the  said  C.  D.  and  against  the  peace  of,  Sec. 

*  Essex.    That  at  the  general  quarter  sessions  of  the  peace  of  [#4401 
our  sovereign  lord  George  the  Third,  Sec.  holden  at  Chelmsford,  For  per- 
in  and  for  the  county  of  Essex,  on,  &c.  before  G.  H.,  &c.  esquires,  g1^1^,,- 
and  other  their  fellows,  justices  of  our  said  lord  the  king,  assign-  to  contents 
ed,  &c.  [as  ante  182*.]  A.  B.  late  of,  &c.  did  come  in  his  own  of  the*  ** 
proper  person,  and  did  then  and  there  produce  and  exhibit  to  and  peace  be* 
before  the  said  justices,  certain  articles  of  the  peace  against  C.  tices  at 

Vol.  II.  2  H 
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sessions.  D.,  by  the  name  and  addition  of,  Sec.  and  the  said  A.  B.  then  and 
t&ere  was  sworn,  and  took  his  corporal  oath  before  the  said  jus- 
tices, on  the  Holy  Gospel  of  God,  touching  and  concerning  the 
matters  contained  in  the  said  articles  of  the  peace,  (they  the  said 
justices  respectively  then  and  there  having  sufficient  and  compe- 
tent power  and  authority  to  administer  an  oath  to  the  said  C.  D. 
in  that  behalf,)  and  that  the  said  A*  B.  not  having,  &c.  but  being 
moved  and  seduced,  &c.  being  so  sworn  as  aforesaid,  did  upon 
his  said  corporal  oath  concerning  the  matters  contained  in  the  said 
articles  of  the  peace,  before  the  said  justices  of  our  said  lord  the 
king,  so  having  such  sufficient  and  competent  power  and  authori- 
ty as  aforesaid,  falsely,  wickedly,  wilfully,  maliciously,  and  cor- 
ruptly say,  depose  and  swear,  (amongst  other  things,)  in  sub- 
stance and  to  the  effect  following,  (that  is  to  say)  that  the  said  C* 
DM  (meaning  the  said  C.  D.)  then  was  a  man  of  a  malicious  and 
vindictive  disposition,  and  in  the  frequent  habit  of  abusing  him  the 
said  A.  B.  (meaning  the  said  A.  B.)  by  gross  and  insulting  lan- 
guage ;  that  in  the  morning  of,  fee.  then  last,  the  said  C.  D. 
(meaning  the  said  C.  D.)  came  to  the  said  A.  B.'s  (meaning  the 
said  A.  B.'s)  house,  and  in  a  very  peremptory  and  insulting 

[*441]  *  manner  demanded,  why  the  said  A.  B.  {meaning  the  said  A.  B.) 
broke  open  his  the  said  C.  D.'s  (meaning  his  the  said  C.  D.'s) 
bar-door,  while  he  was  in  Spain,  adding,  that  the  said  A.  B. 
(meaning  the  said  A.  B.)  was  a  damned  dirty  scoundrel  and  a  vil- 
lain, together  with  other  gross,  base,  and  abusive  language,  and 
at  the  same. time  drew  his  the  said  C.  D.'s  (meaning  the  said  C 
D.'s)  sword,  nearly  half  way  out  of  its  scabbard,  and  challenged 
the  said  A*  B.  (meaning  the  said  A.  B.)  to  meet  him  (meaning 
the  said  C  D.)  with  a  brace  of  pistols,  or  a  sword,  meaning  there* 
by,  as  the  said  A.  B.  (meaning  the  said  A.  B.)  apprehended  and 
verily  believed,  to  fight  a  duel  with  him  the  said  A.  B.,  and  that 
the  said  C  D.  (meaning  the  said  C.  D.)  at  the  same  time  called 
the  said  A.  B.  (meaning  the  said  A.  B.)  a  blackguard,  and  repeat- 
edly put  his  clenched  fist  to  the  said  A.  B.'s  (meaning  the  said  A. 
B.'s)  face.  Whereas,  in  truth  and  in  fact,  the  said  C.  D.  was 
not  a  man  of  malicious  and  vindictive  disposition,  or  in  the  fre- 
quent habit  of  abusing  the  said  A.  B.,  by  gross  and  insulting  Ian* 


(i)  See  1  Campb.  401  and  ante  305*  \p  318*. 
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£uage ;  and  whereat,  in  truth  and  in  fact,  the  said  C.  D.  did  not 
in  the  morning  of,  fee.  then  last,  come  to  the  said  A.  B.'s  house, 
-and  in  a  very  peremptory  and  insulting  manner  demand)  why  the 
•aid  A.  B.  broke  open  his,  the  said  C.  D.'s,  bar-door  while  he  was 
in  Spain ;  and  whereas,  in  truth  and  in  fact*  the  said  C.  D.  did 
not  say  to  the  said  A.  B.  that  he  was  nor  did  he  represent  him  to 
be  a  damned  dirty  scoundrel,  and  a  villain,  or  any  other  gross, 
base,  and  abusive  language ;  and  whereas,  in  truth  and  in  fact, 
the  said  C.  D  did  not  draw  his  sword  nearly  half  way  out  of  his 
scabbard,  and  challenge  the  said  A.  B.  to  meet  him  with  a  brace 
of  pistols  or  a  sword ;  and  whereas,  in  truth  and  in  fact,  the  said 
A*  B.  did  not  apprehend  and  verily  believe  that  the  said  C.  D. 
meant  to  fight  a  duel  with  him  the  said  A.  B. ;  and  whereas,  in 
truth  and  in  {act,  the  said  C.  D.  did  not  call  the  said  A.  B.  a  black- 
guard, or  repeatedly  put  his  clenched  fist  to  the  said  A.  B.'s  face, 
in  manner  and  form  as  the  said  A.  B.  so  falsely  swore  as  afore- 
said. And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
«ay,  that  the  said  A.  B.  on  the  said,  fee.  at,  fee  aforesaid,  upon 
his  oath  aforesaid,  before  the  said  justices,  and  others  their  fel- 
lows aforesaid,  so  as  aforesaid,  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to 
the  said  A.  B.  as  aforesaid,  by  his  own  voluntary  act  and  consent, 
and  of  his  own  wicked  and  corrupt  mind  and  disposition,  in  man- 
ner and  form  aforesaid,  falsely,  maliciously,  knowingly,  wickedly, 
wilfully,  and  corruptly,  did  commit  wilful  and  corrupt  perjury,  to 
the  great  displeasure  of  Almighty  Cod,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  to  the  great  damage  and  oppression 
of  the  said  C.  D.,  to  the  evil  example  of  all  others,  and  against 
the  peace  of  our  said  *lord  the  king,  his  crown  and  dignity.—  [*44£] 
And  the  jurors,  fee.  do  further  say,  at  the  said  general  quarter  Second 
sessions  of  the  peace  of  our  sovereign  lord  George  the  third,  &c.coont'% 
holden  at  C.  aforesaid,  in  and  for  the  county  of  £.,  on,  fee.  before 
G.  H.,  fee.  esquires,  and  others  their  follows,  justices  of  our  said 
lord  the  king,  assigned,  fee.  [a*  ante  182*.]  the  said  A.  B.  did 
come  in  his  own  proper  person,  and  was  then  and  there  before 
the  said  justices  duly  sworn,  and  did  take  his  corporal  oath  be* 
fore  the  said  justices,  on  the  Holy  Gospel  of  God,  (they  the  said 
justices  respectively  then  and  there  having  sufficient  and  compe- 
tent power  and  authority  to  administer  an  oath  to  the  said  A.  B* 
ft  that  behalf ;)  and  the  said  A.  B.  not  having,  fee*  but  being* 
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moved  and  seduced.  Sec.  being  so  sworn  as  aforesaid,  did  upon  his 
said  corporal  oath,  before  the  said  justices  of  our  said  lord  his 
king,  so  having  such  sufficient  and  competent  power  and  authori- 
ty as  aforesaid,  falsely,  wickedly,  wilfully,  maliciously,  and  cor- 
ruptly, say,  depose,  and  swear,  amongst  other  things,  in  substance 
and  to  the  effect  following,  that  is  to  say,-  that,  &c.  [state  a  part 
qf  what  was  sworn  with  proper  innuendoes,  and  assign  the  per* 
juri/y  and  conclude  as  in  the  first  count  J] 
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For  per-  That  A.  B.  late  ofj  &c.  wickedly  and  maliciously  devising  and 
a^sttce*  *ntcndin&  unjustly  to  vex  and  aggrieve  one  C.  D.  and  to  subject 

of  the  him  to  the  punishments,  pains,  and  penalties  by  the  laws  of  this 

swearing  realm  provided  for  persons  guilty  of  felony,  theft,  and  larceny, 

that  the  and  breach  of  the  peace,  on,  &c.  at,  &c.  came  in  his  own  proper 

Cad  as-  person  before  E.  F.  then  and  yet  one  of  the  justices  of  our  said 

aaulted  Jq^  the  now  king,  assigned,  &c.  [as  ante  183*.]  and  then  and 

dant  and  there  was  sworn  and  took  his  corporal  oath  upon  the  Holy  Gospel 

taken  from  Qf  God,  before  the  said  E.  F.  the  justice  aforesaid,  (he  the  said 
himabank  '  .  ,      .  \    .  .  , 

note  and     E.  F.  then  and  there  having  competent  authority  to  administer  the 
money,  (i)  8aid  oath  to  thc  said  A>  g.  in  that  behalf,)  and  that  the  said  A.  B. 

being  so  sworn  as  aforesaid,  and  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  then  and  there  before  the  said  E.  F.  (he  the  said  E.  F.  hav- 
[#444]  tag  competent  *  authority  to  administer  the  said  oath  as  aforesaid) 
upon  bis  oath  aforesaid,  upon  a  certain  information  intituled,— 
"  Gloucestershire,  to  wit.  The  information  of  A.  B.  o(  fee.  aur* 
geon  and  apothecary,  (meaning  the  said  A.  B.)  taken  this  thirtieth 
day  of  September,  1788,  before  me  (meaning  the  said  E.  F.),ane 
of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county;9' 
falsely  and  maliciously,  wilfully,  and  corruptly  did  say,  depose*, 
swear,  and  give  information  in  writing,  to  the  purport  and  effect 
following,  that  is  to  say,  this  informant  (meaning  the  said  A.  B.) 


(i)  See  4  Wentw.  244.    See  precedent*,  ante  431*  to  440*.  and  notes 
ante  302*  to  318*. 
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upon  his  (meaning  the  said  A.  B.'s)  oath,  saith,  that  on,  fee. 
(meaning  the  then  month  of  September)  between  four  and  five  of 
the  dock  in  the  afternoon,  he  (meaning  the  said  A.  B.)  went  to 
the  dwelling-house  of  Mr.  T.  M.  called  or  known  by  the  name  of 
the  Prince  and  Princess  in  Tetbury  aforesaid*  (meaning  Tetbufy 
in  the  said  county  of  Gloucester)  and  went  into  the  room  of  the 
said  house  (meaning  the  said  room  in  the  said  house  of  the  said 
T.  M.)  where  an  auction  was  then  held,  and  that  in  about  four  or 
five  minutes  after  he  (meaning  the  said  A.  B.)  entered  the  said 
room  in  the  aforesaid  house,  (meaning  the  said  room  in  the  said 
house  of  the  said  T.  M  wherein  the  said  auction  was  so  then  held 
as  aforesaid,)  C.  D.  of  T.  aforesaid,  attorney,  (meaning  the  said 
C.  D.)  came  behind  him  this  informant,  (meaning  the  said  A.  B.) 
and  took  him  (meaning  the  said  A.  B.)  in  his  (meaning  the  said 
C.  O.'s)  arms,  and  dragged  him  (again  meaning  the  said  A.  B.) 
to  the  outside  of  a  door  to  the  aforesaid  room,  (meaning  the  said 
room  in  the  said  house  of  the  said  T.  M.)  that  leads  into  a  yard 
belonging  to  the  aforesaid  house,  (meaning  the  said  house  of  the 
said  T.  M.)  and  that  when  he  this  informant  (meaning  the  said  A. 
B.)  was  upon  his  (meaning  the  said  C.  D.'s)  knees,  just  without 
the. door  aforesaid,  and  room  aforesaid,  (meaning  the  said  door 
and  the  said  room  in  the  said  house  of  the  said  T.  M.)  struggling 
with  him  the  said  C.  D.,  this  informant  (meaning  the  said  A.  B.) 
further  upon  his  (meaning  the  said  A.  B.'s)  oath,  saith,  that  the 
said  C.  D.  put  his  (meaning  the  said  C.  D.'s)  right  hand  into  the 
breeches  pocket  of  him  this  informant,  (meaning  the  said  A*  B.) 
and  took  thereout  (meaning  out  of  the  said  breeches  pocket  of  the 
said  A.  B.)  a  Bath  bank-note  of  five  guineas  value,  three  guineas 
in  gold,  two  lancets  and  a  case  the  said  lancets  were  in,  and  some 
silver*  Whereas,  in  truth  and  in  fact,  he  the  said  C.  D.  did  not 
come  behind  him  the  said  A.  B.  and  did  not  take  him  the  said  A. 

B.  in  his  arms  and  drag  him  to  the  outside  of  the  door  aforesaid, 
or  in  any  other  manner  take  or  drag  him  the  said  A.  B.,  and 
whereas  in  truth  and  in  fact,  on  Monday  the  eighth  day  of  Sep* 
tember,  1783,  or  at  any  time  whatsoever,  he  the  said  A.  B.  was 
not  upon  his  knees  just  without  the  door  aforesaid,  and  room 
aforesaid,  *  struggling  with  him  the  said  C.  D. ;  and  whereas  in  [#4451 
truth  and  in  fact,  on,  &c.  or  at  any  other  time  whatsoever,  the  said 

C.  D.  did  not  put  his  right  hand,  or  his  other  hand,  into  the 
breeches  pocket,  or  any  other  pocket,  of  the  said  A.  B.,  and  did 
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not  take  thereout  a  Bath  bank-note,  or  any  other  bank-note,  or  any 
other  note  of  any  other  value,  or  three  guineas  in  gold,  or  two 
lancets,  or  a  case  in  which  the  said  lancets  were  in,  or  some  sil- 
ver, or  any  or  either  of  them,  or  any  part  thereof;  and  whereas 
in  truth  and  fact,  the  said  C.  D.  did  not  take  any  property  what- 
soever of  the  said  A.  B.  from  him  in  manner  aforesaid,  or  in  any 
other  manner,  that  i9  to  say,  at,  fee.  aforesaid.    And  so,  fee  [a* 
ante  439*.] 
[*44£]       *  Middlesex,  to  wit.    The  jurors  for  our  lord  the  king  upon 
Former-     their  oath  present,  that  heretofore,  to  wit,  on  Saturday  next  after 
rwert  to    the  octave  of  Saint  Hilary,  in  the  thirty-fourth  year  of  the  reign 

torieTm*"  °^ our  ft0verc*&n  lord  G«orge  the  third,  now  king  of  Great  Un- 
it B.  (0  tain,  and  so  forth,  in  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  (the  same  court  then  being  at  Westminster,  in 
the  said  county  of  Middlesex)  one  Matthew  Cunningham,  (he  the 
said  M.  C.  then  being  present  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself)  was  sworn  and  took  his  cor- 
poral oath  upon  the  Holy  Gospel  of  God,  to  make  true  answers  te 
all  such  interrogatories  as  should  be  exhibited  to  him  in  the  said 
court,  (touching  a  contempt  supposed  to  have  been  by  him  com- 
mitted against  the  said  court)  the  said  court  then  and  there  hav- 
ing a  lawful  and  competent  power  and  authority  to  administer  suck 
oath  to  the  said  M.  C.  and  thereupon  certain  interrogatories  in 
writing  were  then  and  there  exhibited  to  the  said  M.  C.  accord* 
ing  to  the  course  and  practice  of  the  said  court,  to  be  answered 
by  him  the  said  M.  C.  of  which  said  interrogatories  the  fourth, 
fifth,  sixth,  seventh,  eighth  and  last  are  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say,  fourth  interrogatory,  Were  you,  See.  fifth- 
interrogatory,  Did  you,  fee.  sixth  interrogatory,  Did  you,  fee. 
seventh  interrogatory,  Did  you,  fee.  as  by  the  said  fourth,  fifth, 
sixth,  seventh,  eighth  and  last  interrogatories  remaining  of  record 
in  the  said  court  of  our  said  lord  the  king,  before  the  king  him* 
self,  at  Westminster  aforesaid,  in  the  said  county  of  Middlesex, 
may  more  fully  appear.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  M.  C.  late  of  the 
parish  of  Saint  Clement  Danes,  within  the  liberty  of  Westmin- 
ster, in  the  said  county  of  Middlesex*  gentleman,  afterwards,  that 


(/)  This  was  the  indictment  against  Cunningham,  A*  D.  1794,  froi 
crown  office,  ante  notes  503*  to  318*. 
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i*  to  say,  oo  the  said  Saturday  next,  after  the  octave  of  Saint  Hil- 
ary, in  the  thirty-fourth  year  aforesaid)  was  duly  examined  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  in  the  said  county  of  Middlesex,  accord* 
ing  to  the  usage  and  custom  of  the  said  court,  upon  the  said  in* 
terrogatories,  and  did  *then  and  there  (not  having  the  fear  of  [*450} 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil)  falsely,  wilfully  and  corruptly  say,  depose,  swear 
and  answer  in  writing  upon  his  oath  to  the  said  fourth,  fifth,  sixth, 
seventh,  eighth  and  last  interrogatories,  in  these  words,  that  is  to 
say,  Sec.  [here  net  out  the  answer  with  proper  innuendoes.']  where- 
as in  truth  and  in  fact,  the  said  M.  C.  Sec.  [negative  the  fact* 
contained  in  the  answer."]  And  so  the  jurors  aforesaid,  now  here 
sworn  and  charged  to  enquire  for  our  said  lord  the  king,  and  for 
the  body  of  the  said  county,  upon  their  oaths  aforesaid,  do  say  that  % 
the  said  M.  C.  on  the,  Sec.  at  Westminster  aforesaid,  in  the  said 
county  of  Middlesex,  in  the  court  of  our  said  lord  the  king,  be* 
fore  the  king  himself,at  Westminster  aforesaid,  in  the  said  county 
*f  Middlesex,  the  said  court  then  and  there  having  a  lawful  and 
competent  power  and  authority  to  administer  the  said  oath  to  the 
said  M.  C.  in  that  behalf  as  aforesaid,  did  falsely,  wilfully  and  cor- 
ruptly in  manner  and  form  aforesaid,  commit  wilful  and  corrupt 
perjury,  to  the  great  displeasure  of  Almighty  God,  in  contempt 
of  our  said  lord  the  king  and  his  laws,  and  to  the  evil  example  of 

» 

all  others  in  the  like  case  offending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 

That  at  the  general  quarter  sessions  of  the  peace  of  our  said  Former* 
Jord  the  king  holden  at  the  Guildhall  of  the  city  of  Wcstmin- JSSJUfcrf 
ster,  in  and  for  the  liberty  of  the  dean  and  chapter  of  the  colle-theteryio* 
giate  church  of  Saint  Peter,  Westminster,  in  the  city,  borough  £>  try*** 
and  town  of  W.  in  the  county  of  M.  on,  Sec.  before,  &c.  others  traverse, 
their  fellows,  justices  of  the  said  lord  the  king,  assigned  to  keep 
the  peace  of  our  said  lord  the  king,  in  and  for  the  liberty  afore- 
said, and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanours  committed  in  the  said  liberty,  a  certain 
indictment  or  prosecution  of  J.  S.  was  prosecuted  and  found 


(m)  From  the  MS.  of  a  gentleman  at  the  bar,  see  aotes  ante  302*  te 
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against  W.  J.  for  a  certain  assault  therein  alleged  to  have  been 
committed  by  the  said  W.  J.  on  the  said  J.  S.  And  the  jurats, 
Ice.  that  afterwards  and  before  the  trial  of  the  said  indictment, 
to  wit,  at 'the  general  quarter  sessions  of  the  peace  of  our  said 
lord  the  king,  holden  at  the  Guildhall  of  the  city  of  Westmin- 
ster, in  and  for  the  liberty  of  the  dean  and  chapter  of  the  colle- 
giate church  of  St  Peter,  Westminster,  in  the  city,  borough  and 
town  of  Westminster,  in  the  county  of  Middlesex,  aforesaid,  on 
he.  before,  ice.  and  others  their  fellows,  justices  of  our  said 
lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the 
king,  in  and  for  the  said  liberty,  and  also  to  hear  and  determine 
[*451]  divers  felonies,  *  trespasses  and  misdemeanours  committed  in  the 
said  liberty,  A.  B.  late  of,  fcc.  came  in  his  proper  person  into  the 
court  of  the  same  sessions,  and  then  and  there  did  produce  and 
exhibit  to  the  said  court  a  certain  affidavit  in  writing  of  him  the 
said  A.  B.  with  a  certain  notice  thereunto  annexed,  which  said 
notice  was  and  is  as  follows,  to  wit,  "  The  king  on  the*  prosecu- 
tion of  J*  S.  against  W.  J.  for  an  assault.  Mr.  J.  S.  Take  notice 
that  I  shall  attend  at  the  next  quarter  sessions  of  the  peace  for  the 
city  and  liberty  of  Westminster,  to  be  holden  at  the  Guildhall  in 
King's  Street,  Westminster  aforesaid,  on,  &c.  by  nine  o'clock  in 
the  forenoon  of  the  same  day,  then  and  there  to  try  my  traverse 
upon  the  indictment  preferred  by  you  against  me  for  an  assault, 
dated,  fee.  Yours,  fcc*  W.  J.  the  above-named  defendant.— 
Witness,-  A.  B."  And  which  said  affidavit  was  and  is  entitled 
as  follows,  to  wit,  City  and  liberty  of  Westminster  aforesaid,  to 
wit,  The  king  on  the  prosecution  of  J.  S.  (meaning  the  said  J. 
S.)  against  W.  J.  (meaning  the  said  W.  J.)  for  an  assault,  and 
the  said  A.  B.  then  and  there  in  the  said  court  was  duly  sworn 
and  did  take  his  corporal  oath  upon  the  Holy  Gospel  of  God,  con- 
cerning the  truth  of  the  matters  contained  in  the  said  affidavit, 
the  said  court  then  and  there  having  sufficient  and  competent 
power,  ,&c.  and  to  take  and  receive  the  said  affidavit  of  him  the 
said  A.  B.  in  that  behalf.  And  the  jurors,  fcc.  do  further  pre* 
sent,  that  A.  B.  being  so  sworn  as  aforesaid,  and  not  having,  &c. 
but  being  moved  and  seduced,  Sec.  and  not  regarding  the  laws 
and  statutes  of  this  realm,  nor  fearing  the  pains  and  penalties 
therein  contained,  and  contriving  and  intending  as  far  as  in  him 
lay,  to  hinder  and  obstruct  the  due  course  of  public  justice,  and 


/ 
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to  cause  the  said  W.  J  to  be  acquitted  of  the  premises  in  the 
•aid  indictment  mentioned,  then  and  there,  to  wit,  on,  tec.  at 
the  Guildhall  of  the  city  of  Westminster)  to  wit,  at  the  parish 
o£  fee.  in  the  county  of  Middlesex,  in  and  by  his  affidavit  afore- 
said,  upon  his  oath'  aforesaid,  in  the  said  court  of  the  sessions 
last  aforesaid,  the  said  court  then  and  there  having  such  power 
and  authority  as  aforesaid,  falsely  and  maliciously,  wickedly, 
wilfully  and  corruptly  did  say,  depose  and  swear  amongst  other 
things  as  follows,  that  is  to  say,  [insert  the  parts  of  the  affidavit  x 

<with  innuendoes^]  as  by  the  said  affidavit  more  fully  appears, 
whereas  in  truth  and  in  fact,  the  said  A.  B.  did  not  on,  fee.  serve 
the  said  J.  S.  with  a  true  copy  of  the  notice  annexed  to  the  said 
affidavit,  by  delivering  the  same  to  the  said  J.  S.  at  his  house  in 
Boulton  Mews,  Berkeley  Square,  and  whereas  in  truth  and  in 
feet,  the  said  A.  B.  did  not  on  the  day  and  year  last  aforesaid,  or 
at  any  other  time  whatsoever,  serve  the  said  J.  S.  with  a  copy 
of  any  notice.  And  so,  fee*  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  B.  C.  on,  fee.  at,  fee.  in  the  court 
of  the  sessions  last  •  aforesaid,  the  said  court  then  and  there  hav-  [*459] 
iog  such  power,  fee.  by  his  own  act  and  consent,  and  of  his  own 
most  wicked  and  corrupt  mind  in  manner  and  form  aforesaid,  did 
commit  wilful  and  corrupt  perjury,  to  the  great  displeasure,  fee* 
.in  contempt,  fee*  to  the  evil,  fee.  and  against  the  peace,  fee. 
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CEEDINGS,  ON  TRIAL,  fee. 


Middlesex!  to  wit    The  jurors,  fee.  that  at  the  sitting  of  nisi  For  per- 

prius  holden  after  the  term  of  Saint  Michael,  in  the  45th  year  J?1? in   . 
*  '        giving  en- 

fee.  at  Westminster,  in  and  for  the  county  of  Middlesex,  in  the  dence  on 
great  hall  of  pleas  there  called  Westminster  hall,  according  to  Westmin- 
the  form  of  the  statute  in  such  case  made  and  provided,  before  the  ster  Hall, 
right  honourable  E.  lord  E.  then  and  now  chief  justice  of  our  said  on^Tii^ 
Vol.  II.  2 1 
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dictment  lord  the  king,  assigned  to  hold  pleas  in  the  court  of  oar  said  lord 
jury^n)  tnc  k*n£»  before  the  "king  himself,  a  certain  issue  in  due  manner 
joined  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  between  our  said  lord  the  king  and  one  T.  P.  otherwise 
called  J.  W.,  upon  a  certain  indictment  then  depending  against 
him  the  said  T.  P.  otherwise  called  J.  W.  Ibr  wilful  and  corrupt 
perjury,  came  on  to  be  tried,  and  was  then  and  there  in  due  form 
of  law  tried  by  a  certain  jury  of  the  country,  in  due  manner  sworn 
and  taken  for  that  purpose,  and  that  at  and  upon  the  trial  of  the 
said  issue,  one  H.  B.,  late  of,  Sec.  did  then  and  there,  to  wit,  on 
the  said,  &c.  at,  &c.  in  the  great  hall  of  pleas  there,  appear  and 
was  produced  as  a  witness  for  and  on  the  behalf  of  our  said  lord 
the  king,  against  the  said  defendant  T.  P.  otherwise  called  J.  W. 
upon  the  trial  of  the  said  issue,  and  the  said  H.  B.  was  then  and 
there  duly  sworn,  and  did  then  and  there  take  his  corporal  oath 
upon  the  Holy  Gospel  of  God,  as  such  witness  as  aforesaid,  be- 
fore the  said  £.  lord  £.  the  chief  justice  aforesaid,  that  the  evi- 
dence which  he  the  said  H.  B.  should  give  to  the  court  and  jury 
sworn  between  our  said  lord  the  king  and  the  said  defendant.  T. 
P.  otherwise  called  J.  W.  should  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth ;  (the  said  E.  lord  E  the  chief  justice 
[*453]  aforesaid,  then  and  *  there  having  competent  authority  to  admi- 
nister the  said  oath  to  the  said  H.  B.  in  that  behalf)  and  the  said 
H.  B.  being  so  sworn  as  aforesaid,  it  then  and  there,  upon  the  trial 
of  the  said  issue,  became  and  was  material  to  inquire  whether  the 
said  T.  P.  otherwise  called  J.  W.  had  voted  at  the  last  election  of 
a  knight  to  represent  the  county  of  Middlesex,  in  parliament,  on 
the  second  day  of  that  election,  being  the  34th  day  of  July  then 
last,  in  the  name  of  J.  W.and  whether  the  said  H.  B.  saw  him  the 
said  T.  P.  otherwise  called  J.  W.,  poll  at  such  election  on  the 
second  day  of  the  said  election,  and  whether  the  said  H.  B.  was, 
&c.  [state  the  different  material  question*.]  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 
H.  B.  not  having  the  fear  of  God  before  his  eyes,  but  being  mov- 
ed and  seduced  by  the  instigation  of  the  devil,  and  minding  and 


(n)  From  the  crown  office,  46  See    other    forms,   post  460*.     4 

Geo.  III.    This  was  the  indictment  Wentw.  275.  6  Wentw.    396.    and 

against  Henry  Britt,  settled  with  see  ante  302*  to  318*.  as  to  the  struc* 

great  care  by  the  late  Mr.  J.  Dam-  ture  of  the  indictment, 
pier.    The  defendant  was  convicted. 
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corruptly  and  maliciously  intending,  unlawfully,  wilfully,  and  un- 
justly to  injure  and  aggrieve  the  said  T.  P.  otherwise  called  J. 
W.,  and  to  cause  and  procure  him  to  be  convicted  of  the  wilful 
and  corrupt  perjury  whereof  he  then  stood  indicted  as  aforesaid, 
and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of  this 
realm  inflicted  on  persons  convicted  of  that  crime,  then  and  there, 
to  wit,  on  the  trial  of  the  said  issue  at  the  said  sitting  of  nisi  prius 
to  holden  as  aforesaid,  upon  his  oath  aforesaid,  before  the  said  E. 
lord  £.  the  chief  justice  aforesaid,  then  and  there  haying  such 
competent  authority  to  administer  the  said  oath  as  aforesaid,  false- 
ly, wickedly,  maliciously,  knowingly,  wilfully,  and  corruptly  did 
say,  depose,  swear,  and  give  evidence  amongst  other  things  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,  that  the  said  T. 
P.  otherwise  called  J.  W.  voted  at  the  said  election  on  the  second 
day  of  the  said  election,  in  the  name  of  J*  W.,  and  that  he  the  said 
H.  B.  saw,  fee.  [here  set  out  the  evidence."]  whereas  in  truth  and 
ki  fact,  the  said  T.  P.  otherwise  called  J.  W.,  did  not  vote  or  poll 
at  the  said  election  on  the  second  day  of  the  said  election,  in  the 
name  of  J*  W.,  &c.  [here  assign  the  perjury  J]  And  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  say,  that  the  said  U.  B.  then 
and  there,  to  wit,  at  the  said  sitting  of  nisi  prius  holden  as  afore- 
said, on,  fee.  at  Westminster  aforesaid,  in  the  great  hall  of  picas 
there  called  Westminster  hall,  at  and  upon  the  trial  of  the  said 
issue,  in  open  court,  upon  his  oath  aforesaid,  before  the  said  £. 
lord  £•  the  chief  justice  aforesaid,  then  and  there  having  such 
competent  power  to  administer  the  said  oath  as  aforesaid,  in  man- 
ner and  form  aforesaid,  falsely,  &c.  [as  ante  450*.] 

Middlesex.     That  heretofore,  to  wit,  on,  &c.  A.  D.  1773,  a  f  |,e  |^e 
certain  bill  of  indictment  before  then  duly  found  against  .one  J.  G.  on  a  trial 
*  for  wilful  and  corrupt  perjury,  whereto  the  said  J.  G.  hath  plead-  master  " 
ed  that  he  is  not  guilty  of  the  premises  in  the  said  indictment  .Ha!1  °f  *" 
mentioned,  and  whereon  the  issue  was  duly  joined  between  our  for  per- 
sovereign  lord  the  king  and  the  said  J.  G.  duly  came  on  to  be  tried,  J"1*?'  M 
and  was  tried  before  W.  lord  M.  then  and  still  being  chief  justice  **         * 
of  our  sovereign  lord  the  now  king,  assigned  to  hold  pleas  before 
the  king  himself,  at  W.  in  the  said  county  of  M.  in  the  great  hall 
of  pleas  there  called  Westminster  hall,  according  to  the  form  of 


(o)  See  4  Wentw.  278.  6  Wentw.  396.    The  last  precedent  seems  pre* 
ferable,  see  alao  ante  302*  to  318*  . 
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the  statute  in  such  case  made  and  provided,  by  a  jury  of  the  country 
then  and  there  sworn  and  charged  to  try  the  aforesaid  indictment, 
upon  which  said  trial,  one  W.  J.  late  of,  tie.  on  the  said,  Ice.  at, 
Ice.  aforesaid,  was  produced  before  the  said  chief  justice  as  a  wit- 
ness on  the  part  and  behalf  of  the  said  J.  G.  the  defendant  in  the 
aforesaid  indictment,  and  was  then  and  there  upon  the  said  trial 
of  the  said  indictment  as  a  witness  on  the  part  of  the  said  J.  G.r 
sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God, 
before  the  said  chief  justice,  that  the  evidence  which  the  said  W. 
J.  should  give  to  the  court  then  and  there,  and  the  said  jury  so 
then  sworn  as  aforesaid,  touching  the  matter  then  in  question  be- 
tween  our  said  lord  the  king  and  the  said  J.  G.  should  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth ;  (he  the  said  chief 
justice  then  and  there  having  foil  power  and  authority  to  adminis- 
ter an  oath  to  the  said  W.  J  in  that  behalf.)  And  the  jurors,  Ice. 
further  present,  that  on  the  said  trial  certain  questions  then  and 
there  arose  and  became  and  were  material  to  the  matters  so  in 
issue  as  aforesaid,  to  the  tenor  and  purport  following,  to  wit, 
whether  a  certain  note  in  writing  commonly  called  a  promissory 
note,  made  by  one  Iv  D.  bearing  date,  Sec  whereby  the  said  E. 
D.  promised  to  pay  to  the  said  J.  G.  or  his  order  310/  two  months 
after  date,  for  value  received,  was  just  then  lent  by  the  said  E. 
D.  to  the  said  J.  G.  to  accommodate  the  said  J.  G. ;  or  whether 
the  said  note  was  just  then  given  to  the  said  J.  G.  for  him  to  bor- 
row of  one  A.  S.  the  sum  of  money  in  the  said  note  mentioned, 
for  the  use  of  the  said  E.  D.,  and  also  whether  the  said  W.  J.  had 
ever  passed  by  the  surname  of  P. ;  and  also  whether  W.  J.  had 
ever  given  a  direction  to  the  said  E.  D.  for  him  to  enquire  for  the 
said  W.  J.  by  the  name  of  P.  ?  And  the  jurors,  fee.  further  pre- 
sent, that  the  said  W.  J.  being  so  sworn  as  aforesaid,  not  having, 
fee.  but  being  moved  and  seduced,  fee.  and  contriving  and  diabo- 
lically intending  not  only  to  elude,  but  also  to  subvert  the  laws 
and  public  justice  of  this  kingdom,  and  unjustly  to  cause  the  said 
J.  G.  to  be  acquitted  of  the  perjury  whereof  he  stood  indicted  by 
the  said  indictment,  and  to  subvert  truth  itself,  he  the  said  W.  J. 
then  and  there,  to  wit,  on  the  said,  fee.  at,  fee.  aforesaid,  at  the 
said  trial  of  the  said  indictment,  by  his  own  act  and  consent  upon 
[*455]  *  his  said  oath  before  the  said  chief  justice,  (he  the  said  chief 
justice  then  and  there  having  such  power  and  authority  to  admi- 
nister the  said  oath  to  the  said  W.  J.  as  aforesaid,)  fidsely,  wilfully, 
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Maliciously,  and  corruptly  did  say,  depose,  swear,  and  give  evi- 
dence among  other  things,  to  the  jurors  of  the  aforesaid  jury  then 
and  there  sworn  and  charged  to  try  the  said  indictment,  that,  &c. 
[here  state  the  matter  ivom,  the  assignments  of  perjury,  and  the 
conclusion  as  ante  453*.] 

•Kent.  That  heretofore,  to  wit,  in  Hilary  term,  in  the  41st  year,  For  per. 
Ice.  Sir  J.  M.  then  attorney  general  of  our  said  lord  the  king,  giving  en- 
brought  into  the  court  of  our  said  lord  the  king,  before  the  king  dene*  on 

.  -•-  .     .   „  .  .       trial  of  a 

himself  at  W.,  in  the  county  of  M.,  a  certain  information  against  criminal 

J.  R.  late  of,  fcc.  W.  H.  late  of,  *c.  and  in  and  by  the  said  infer-  J?**1*1:. 

'  tion  at  the 

station,  then  and  there  gave  the  said  court  to  understand,  and  be  asaizea  for 
informed,  amongst  other  things,  in  substance  as  follows,  to  wit,  Kcnt-(/) 
that  on,  Ice.  [here  set  out  the  information  for  assaulting  excise  of* 
JUers.  and  rescuing  smuggled  goods."]  upon  which  said  informa- 
tion such  proceedings  were  had  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  W.  aforesaid,  that  issue  was 
in  due  manner  joined  between  our  said  lord  the  king,  and  the 
said  J.  R.  and  W.  H.  which  said  issue  upon  the  said  information 
afterwards,  to  wit,  at  the  assizes  held  at  M.,  in  and  for  the  county 
of  K.  on,  &c.  before  the  right  honourable  L.  lord  L.  chief  justice 
of  our  said  lord  the  king,  assigned  to  hold  pleas  before  the  king 
himself,  and  the  honourable  sir  N.  G.  knight,  one  of  the  justices 
of  our  said  lord  the  king  assigned  to  hold  pleas  before  the  king 
himself,  justices  of  our  said  lord  the  king  assigned  to  take  the 
assizes  for  the  said  county  of  Kent,  according  to  the  form  of  the 
statute,  in  that  case  made  and  provided,  in  due  form  of  law  came 
on  to  be  tried,  and  was  then  and  there  duly  tried  by  a  certain  jury 
of  the  country  in  that  behalf  duly  taken  and  sworn,  upon  which 
said  trial  one  G.  G.  did  then  and  there  appear  and  was  produced 
as  a  witness  for  and  in  the  behalf  of  the  said  W.  H.,  and  the  said 
G.  G.  was  then  and  there,  to  wit,  on,  &c.  at  Maidstone  aforesaid, 
in  the  county  aforesaid,  in  open  court  at  the  said  assizes  before 
the  said  L.  lord  L.,  and  sir  N.  G.  the  justices  above  named,  duly 
sworn  and  did  take  his  corporal  oath  on  the  holy  gospels  of  God, 
as  such  witness  as  aforesaid,  (they  the  said  L.  lord  L.,  and  sir  N. 
G.  then  and  there  having  competent  authority  to  administer  such 


(  p)  This  was  from  the  crown  of-  seem  to  be  stated  than  is  necessary 

fice,   being  the  indictment  against  or  advisable,  see  note  (j)  306,  7, 

Geo.  Gooding  East,    42  Geo.  III.  page  458,  Lon.  Ed.  and  ante  452*. 
More  of  the  preliminary  proceedings 
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oath  to  the  said  G.  G.  in  that  behalf,)  and  the  said  G.  G.  was  then 
and  there  examined  and  gave  evidence  upon  the  said  trial,  as  such 
witness  as  aforesaid,  and  upon  such  examination  it  then  and  there 
became  and  was  material  to  inquire  whether  the  said  W.  H.  in 
the  morning  the  said  3d  day  of  February,' before  12  o'clock  was 
present  at  a  certain  sheep-house,  &c.  [here  aver  materiality  of  the 
evidence.]  And  the  jurors  aforesaid,  now  here  sworn  and  charged 
to  inquire  for  our  said  lord  the  king,  for  the  body  of  the  said 
county  of  Kent,  upon  their  oath  aforesaid,  do  further  present,  that 
[*458]    the  said  G.  G.  late  of,  &c.  being  *  so  sworn  as  aforesaid,  and  not 
having  the  fear  of  Gdd  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  and  contriving,  devising, 
and  intending  to  pervert  the  due  course  of  justice,  and  wickedly, 
wrongfully,  and  unjustly  to  cause  the  said  W.  H.  to  be  acquitted 
of  the  premises  charged  upon  him  in  and  by  the  said  information 
then  and  there,  to  wit,  on,  Sec.  at,  fcc.  in  open  court  upon  his  said 
oath  at  the  said  assizes  so  held  as  aforesaid,  before  the  said,  &c. 
the  justices  above  named  at  and  upon  the  said  trial  and  upon  his 
-  examination,  as  such  witness  as  aforesaid,  falsely,  maliciously, 
wickedly,  wilfully  and  corruptly,  did  say,  depose,  swear,  and  give 
in  evidence,  (amongst  other  things,)  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  he  the  said  G.  G.  was  at  the  dwell- 
ing house  of  the  said  W.  H.,  &c.  [state  the  evidence.]  whereas  in 
truth  and  in  fact,  the  said  W.  H.  was  absent  from  his  said  dwell- 
ing house,  &c.     And  so  the  jurors,  &c.   [as  ante  368.  Lon,  EdJ] 
For  per-         *  That  at  the  session  of  oyer  and  terminer,  &c.  holden  for  the 
trial  of  *    jurisdiction  of  the  admiralty,  &c.  at  justice  hall,  &c.  on,  &c. 
prisoner  at  before  sir  J.  M.  knight,  sir  W.  H.  A.  knight,  sir  B.  H.  knight, 
ralty  sea-    J*  F.,  J*  **•»  J*  **.  A.,  M.  S.,  J.  D.,  and  others,  their  fellows,  jus- 
$  ions  for     tices  of  our  said  lord  the  king,  assigned  by  letters  patent  to  them 
(~\       *     the  said  sir  J.  M.,  sir  W.  H.  A.  (and  the  others  before  named) 
[#459]    and  others,  and  any  four  of  them,  under  his  great  seal  of  Great 
Britain  directed,  of  which  number  the  will  and  pleasure  of  our 
said  lord  the  king  was,  that  the  said  sir  J.  M.,  sir  W.  H.  A*,  sir 
[#460]   B.  H.,  J.  F.,  J.  N.,  J.  H.  A.,  M.  S.,  and  J.  D.,  amongst  *  others 
in  the  said  letters  patent  named,  should  always  be  one  (r)  to  in- 

(?)  This  indictment  was  holden  mean  that  if  either  of  the  persona 

sufficient,  5  T.  R.  311.   See  form  of  named  of  the  quorum  were  present 

Admiralty  Commission,  post  last  vol.  it  would  suffice,  5  T.  R.  318. 

(r)  The  court  will  take  this  to 
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quire,  Sec.  and  to  hear  and  determine,  fee.  one  J.  K.  was  in  due 
form  of  law  tried  upon  a  certain  indictment  then  and  there  defend- 
ing against  him,  («)  by  the  name  and  description  of  J.  K.,  &c.,by 
a  certain  jury  of  the  country,  duly  taken  and  sworn  between  our 
said  lord  the  king,  and  the  said  J.  K.  in  that  behalf,  for  that,  &c. 
[setting  forth  the  indictment  of  J.  K*  for  murder  on  the  high  seas] 
And  the  jurors,  Sec.  do  further  present,  that  T.  D.  late  of,  &c.  at, 
and  upon  the  said  trial  of  the  said  J.  H.  on  the  said,  &c.  at 
&c.  aforesaid,  in  open  court,  at  the  said  session,  before  the  said 
justices  of  our  said  lord  the  king  above  named,  did  appear  as  wit- 

.  ness  for  and  in  behalf  of  our  said  lord  the  king,  against  the  said 
J.  K.,  and  he  the  said  T.  D  did  then  and  there  in  open  court, 
aforesaid,  Sec.  before  the  said  justices,  having  then  and  there  suf- 
ficient and  competent  power  and  authority  to  administer  the  said 
oath,  fee.  [then  state  the  whole  evidence  given  upon  the  trial  of  J. 
JT.  referring  to  the  manner  of  the  death,  <5JY. ;  and  then  proceed.] 
And  the  jurors  aforesaid  do  further  present,  that  at  and  upon  the 

.  said  trial,  it  then  and  there  became  and  was  made  a  material 
question,  whether  the  said  defendant  had  ever  said  that  he  would 
be  revenged  of  the  said  J.  K.,  and  would  work  his  the  said  J.  K.'s 
ruin.  [Then  set  forth  the  perjury,  the  assignments  of  its  falsity, 
and  conclude  as  usual] 

.    Middlesex.     That  at  the  general  quarter  sessions  of  the  peace  For  per? 
of  our  lord  the  king,  holden  in  and  for  the  liberty  of  the  dean  {JJJJ^J  (j^ 
and  chapter  of  the  collegiate  church  of  St.  P.,  W.,  in  the  city,  Westmin. 
borough,  and  town  of  W.,  in  the  county  of  M.,  and  St.  M.  Le  2{ons!(0 
G.,  L.,  at  the  guildhall  in  K.  street,  W.,  on,  &c.  before  W.  M., 
C.  C,  H.  D.,  esquires,  and  others,  their  fellows  justices  of  our 
said  lord  the  king,  assigned,  fcc.  [as  ante  182*.]  a  certain  indict- 
ment then  depending  in  the  said  court  against  A.  B.  and  C.  D. 
came  on  to  be  tried,  and  was  then  and  there  in  due  form  of  law 
tried  by  a  certain  jury  of  the  county,  in  due  manner  sworn  and 
taken  for  that  purpose,  in  and  by  which  said  indictment  it  was 
charged  and  alleged,  that,  &c.  [here  set  forth  the  indictment  for 
an  assault]    And  the  jurors,  &c.  do  further  present,  that  at  and 


(#)  This  and  the  following  aver-    perjury  is  assigned  became  material, 
menu  are  sufficient  allegations  that    5  T.  R.  319,  320. 
the  perjury  was  committed  on  the        (t)   This  was  framed  against  S. 
trial  of  J.  iK.  for  murder,  and  that    Rickwood,    by  an  eminent  crown 
thereon  the  question  on  which  the    lawyer.    See  ante  452*,  and  458. 

n»  v.  Lon.  Ed.  also  ante  302*  to  318*. 
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said  parish  of  St.  M.  in  the  liberty  of  W.  in  the  county  of  M.  in 
open  court  at  and  upon  her  examination  as  such  witness  as  afore- 
said} upon  the  said  trial  at  the  said  general  quarter  session  of  the 
peace  so  holden  as  aforesaid,  upon  her  oath  aforesaid,  the  said 
court  then  and  there  having  such  competent  power  and  authority 
as  aforesaid,  falsely,  maliciously,  wickedly,  wilfully,  and  corruptly 
in  manner  and  form  aforesaid,  did  commit  wilful  and  corrupt  per- 
jury,  to  the  great  displeasure  of  Almighty  God,  in  contempt  of 
[*463]    our  said  lord  the  king  and  his  laws,  *  to  the  evil  example  of  all 
other  persons,  to  the  great  damage  of  the  said  D.  S.  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
For  per-         *  That  at  the  general  quarter  sessions  of  the  peace  of  our  lord 
minted  on  ^c  now  *™&*  holden  at  Pontefract,  in  and  for  the  west  riding  of 
a  trial  for  the  county  of  York,  on,  Sec.  before  G.  H.  &c.  justices  of  our  said 
cenyattbe  *orc* thc  king'  assigned  to  keep  the  peace  of  our  said  lord  the 
quarter      king  in  the  west  riding  of  the  said  county,  and  also  to  hear  and 
for  west     determine  divers  felonies,  trespasses,  and  other  misdemeanours 
rid*?*  °r    committed  within  the  riding  aforesaid,  one  C.  D.  was  in  due  form 
(w)  '  of  law  tried  upon  an  indictment  then  and  there  depending  against 

[*464]  him  for  felony,  to  wit,  grand  larceny,  and  that  A.  B.  late  of,  Sec. 
labourer,  did  then  and  there  take  his  corporal  oath  before  the  said 
justices  upon  the  holy  gospel  of  God  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  concerning  the  matter  then  de- 
pending, the  said  justices  then  and  there  having  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  A.  B.  j  and 
that  it  then  and  there  became  and  was  a  material  question  upon 
the  trial  of  the  said  C.  D.  whether  he  {he  said  A.  B.  did,  or  did 
not  on,  Sec  for  and  on  the  behalf  of  the  said  C.  D.  offer  to  one  £• 
F.  the  prosecutor  of  the  said  indictment,  the  sum  of  ten  shillings 
o  make  up  the  prosecution,  and  that  the  said  A  B.  being  duly 
worn  as  aforesaid,  did  then  and  there  falsely,  corruptly,  wilfully, 
and  maliciously  say,  depose,  and  give  in  evidence,  before  the  said 
justices,  that  he  the  said  A*  B.  did  not  on  the  —  day  of  — 
for  and  on  the  behalf  of  the  said  C.  D.  .offer  to  give  the  sum  of 
■  to  the  said  £.  F.  to  make  up  the  prosecution  for  the  said 
felony  with  which  the  said  C.  D.  was  so  charged  as  aforesaid ; 
whereas  in  truth  and  in  fact  the  said  A.  B.  did  on  the  said  ■» 
at,  fee.  aforesaid  offer  on  behalf  of  the  said  C.  D.  to  give  the  sum 

(«)  See  the  precedents  sate  452*  to  464%  and  2  Surkie,  526. 
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of  ten  shillings  to  the  said  E.  F.  to  make  up  the  prosecution  for 
the  said  felony.  And  so,  the  jurors  aforesaid  now  here  sworn  and 
•  charged  to  inquire  for  our  said  lord  the  king  for  the  body  of  the  [*465] 
said  county  upon  their  oath  aforesaid,  do  say  that  the  said  A.  B. 
at  the  said  general  quarter  sessions  of  the  peace  so  bolden  at  Pon- 
tefract  aforesaid,  in  and  for  the  said  west  riding  of  the  county 
aforesaid  before  the  said  justices,  did  in  manner  and  form  afore- 
said commit  wilful  and  corrupt  perjury,  [as  ante  464.  Lon.  Ed."]  8c c. 

That  at  the  general  quarter  session  of  the  peace  of  our  lord  the  For  pcr- 
now  king,  holden  for  the  city  of  London,  at  the  Guildhall  of  and  ifrfng  eTj. 
within  the  said  city,  on,  &c.  before  J.  W.  esquire,  mayor  of  the  doice  on 
said  city,  T.  G.  esquire,  Serjeant  at  law,  recorder  of  the  said  city,  m  jSBUe  on 
W.  P.  and  J.  H.  esquires,  two  of  the  aldermen  of  the  said  city,  *n  indict- 
and  others  their  fellows,  justices  of  our  said  lord  the  king  assign-  an  assault 

ed,  Ice.  \at  ante.  182*.]  one  C.  D.  by  the  name  and  addition  of,  ***<"* the 
L  J  '  mayor,  re- 

&c.  was  in  due  form  of  law  tried  upon  a  certain  indictment,  then  corder,  &c. 
and  there  depending  against  him  by  a  certain  jury  of  the  country,  *5  ****.  8CS* 
then  and  there  duly  sworn,  and  taken  between  our  said  lord  the  Guildhall, 
king,  and  the  said  C.  D.  in  that  behalf,  for  that  he  the  said  E.  F.  ^ndon- 
on,  &c.  [Here  recite  the  indictment  which  in  this  case  was  for  a 
common  assault,']  And  the  jurors,  fee.  do  further  present,  that 
upon  the  trial  aforesaid,  A.  B.  late  of,  fee.  did  then  and  there  ap- 
pear as  a  witness  for  and  on  behalf  of  our  said  lord  the  king 
against  the  said  C.  D.  and  that  he  the  said  A.  B.  did  then  and 
there  in  open  court,  within  the  Guildhall  aforesaid,  before  the  said 
justices  of  our  said  lord  the  king  above  named,  take  his  corporal 
oath,  and  was  duly  sworn  upon  the  holy  gospel  of  God  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  touching 
and  concerning  the  premises  aforesaid  (they  the  said  justices  then 
and  there  having  sufficient  and  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  A.  B.)  And  the  jurors,  fee. 
do  further  present  that  at  and  upon  the  said  trial  certain  questions 
then  and  there  became  and  were  material,  that  is  to  say,  whether 
[here  set  out  the  question*  ufion  the  answers  to  which  fterjury  is 
meant  to  be  assigned]  and  that  the  said  A.  B.  being  so  sworn  as 
aforesaid  not  having,  fcc.  but  being  moved  and  seduced,  fcc.  and 
wickedly  devising  and  intending  to  pervert  the  due  course  of  law 
and  justice,  and  to  cause  the  said  C.  D.  to  be  unjustly  convicted 
of  the  trespass  and  assault  charged  and  supposed  against  him,  in 


(*)  Cro.  C.  C.  36?.  and  ante  302*  to  31**. 
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and  by  the  said  indictments,  did  then  and  there,  to  wit,  on,  fee. 
that  is  to  say,  at  the  parish  of  Saint  Michael  Bassiahaw,  in  the 
ward  of  Bassishaw,  in  London  aforesaid,  upon  the  said  trial  before 
the  said  justices  of  our  said  lord  the  king,  in  open  court,  within 
the  Guildhall  aforesaid,  upon  his  oath  aforesaid,  falsely,  knowing- 
[*466]  ly,  wickedly,  wilfully,  and  corruptly,by  his  *own  act  and  consent, 
say,  depose,  and  give  in  evidence  among  other  things  to  the  jurors 
of  the  said  jury  of  the  country,  so  sworn  and  taken  between  our 
said  lord  the  king  and  the  said  H.  W.  as  aforesaid,  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  on,  fee.  [here  set 
out  so  much  of  the  evidence  as  can  be  proved  to  be  fmlse^  and  the 
averments  to  falsify]  and  so,  &c.  [an  ante  464*,  5*.j 


[*4r0]        •  INDICTMENTS  FOR  PERJURY— IN  CRIMINAL 

PROCEEDINGS,  AFTER  TRIAL. 

For  per-  That  heretofore,  to  wit,  in— term,  in,  &c.  a  certain  indictment 
affidavit  in  then  before  in  due  manner  found  against  one  T.  E.  by  the  name 
K:  ?• in  and  description  of  T.  E.  late  of,  &c.  was  depending  in  the  court 
of  punish-  of  our  said  lord  the  king,  before  the  king  himself  at  Westmin- 

ment  after  t  f     Q^  tnat  m   n<j  by  tnc  ^y  indictment,  it  was  charged  that 

conviction.        '  '  '  o 

(  j)  the  said  T.  E.  late  of,  fee.  [set  out  the  indictment  which  in  this 

case  was  for  having  naval  stores  in  possession  without  authority] 
and  the  jurors,  Sec.  do  further  present,  that  such  proceedings 
were  thereupon  had  that  a  certain  issue  joined  on  the  said  indict- 
ment between  J.  T.  esquire,  coroner  and  attorney  of  our  said  lord 
the  king,  in  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, who  for  our  said  lord  the  king  in  that  behalf  prosecuted,  and 
the  said  T.  E.  in  the  same  court  afterwards,  to  wit,  on,  fee.  at, 
&c.  before  Sir  W.  H.  A.  knight,  one  of  the  justices  of  our  said 
lord  the  king,  assigned  to  hold  pleas  before  the  king  himself  and 
Sir  B.  H.  knight,  one  of  the  barons  of  our  said  lord  the  king,  of 
his  court  of  Exchequer,  came  on  to  be  tried,  and  then  and  there 
was  tried  by  a  certain  jury  of  the  country  in  that  behalf  duly 


(y)  This  was  the  indictment  a-    see  4  Wentw.  360.  and  notes  ante 
gainst  Roger  Prout,  in  K.  B.,  Trin.    302*  to  318*. 
T.  35  Geo.  III.  from  crown  office, 
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taken,  and  the  said  T.  E  was  then  and  there  convicted  and  found 
guilty  by  the  said  jury,  of  the  premises  in  the  said  indictment, 
specified  and  charged  upon  him  in  manner  and  form  as  in  and  by 
the  said  indictment  it  was  alleged  against  him,  and  the  jurors,  &c. 
do  further  present,  that  R.  P.  late  of,  Sec.  being  a  wicked  and  evil 
disposed  person,  and  unlawfully  and  unjustly  contriving  and  in- 
tending contrary  to  truth  and  justice,  to  induce  and  cause  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  at  West- 
minster, to  mitigate  the  punishment  of  him  the  said  T.  £.  *  for  [*471] 
his  offences  aforesaid,  and  to  defeat  the  ends  of  justice  afterwards, 
to  wit,  on,  Sec.  at,  See*  in  his  own  proper  person  appeared  before 
Sir  N.  G.  knight,  then  and  yet  being  one  of  the  justices  of  our 
said  lord  the' king,  assigned  \o  hold  pleas  before  the  king  himself 
and  the  said  R.  P.  then  and  there  was  sworn  and  took  his  corporal 
oath  upon  the  Holy  Gospel  of  God,  before  the  said  Sir  N.  G.  (he 
the  said  Sir  N.  G.  then  and  there  having  sufficient  power  and  com- 
petent authority  to  administer  an  oath  to  the  said  R.  P.  in  that  be- 
half )  and  that  the  said  R.  P.  being  so  sworn,  and  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  and  unlawfully  and  unjustly  contriving  and 
intending  as  aforesaid,  on  the  said,  &c  at,  See.  aforesaid,  before 
the  said  Sir  N.  G.  upon  his  oath  aforesaid,  did  falsely,  malicious- 
ly, wickedly,  wilfully,  and  corruptly  say,  depose,  swear,  and  make 
affidavit  in  writing,  to  be  exhibited  and  read,  and  which  after- 
wards, to  wit,  on,  fee.  was  exhibited  and  read  in  the  said  court  of 
of  our  said  lord  the  king,  before  the  king  himself,  at  Westmin- 
ster, when  he  the  said  T.  E.  was  brought  into  the  said  court  to 
hear  and  receive  the  judgment  of  the  said  court  for  his  offences 
aforesaid,  amongst  other  things  in  substance,  and  to  the  effect 
following,  that  is  to  say,  fee.  [here  set  out  the  affidavit  with  in- 
nuendoes] whereas  in  truth  and  in  fact,  See.  {assign  the  fierjury 
as  usual.]    And  so  the  jurors,  fee.  do  say  that  the  said  R.  P.  on 
the  said,  &c.  at,  Ice.  aforesaid,  upon  his  oath  aforesaid,  before  the 
said  Sir  N.  G.  (he  the  said  Sir  N.  G.  then  and  there  having  com- 
petent and  sufficient  power  and  authority  to  administer  the  said 
oath  to  the  said  R.  P.  in  that  behalf  as  aforesaid)  did  falsely,  ma- 
liciously, wickedly,  wilfully,  and  corruptly,  commit  wilful  and  cor- 
rupt perjury,  to  the  great  displeasure  of  Almighty  God,  to  the 
great  perversion  of  public  justice,  to  the  evil  example  of  all  other 
persons  in  the  like  case  offending,  and  against  the  peace,  &c. 
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[*473]        •  INDICTMENTS  FOR  PERJURY,  ON  STATUTE, 

5  ELIZ.  c.  9. 

For  per-  West  Riding  of  the  >  [Commencement  as  ante  1  *  and  2*]  That 
EHz  °c.  9.  county  °f  York,  to  wit,  5  before  and  at  the  time  of  the  being  sworn 
in  an  affi-  and  taking  the  corporal  oath  as  hereinafter  mentioned,  a  certain 
sworn  be-  cau8e  *n  *hich  Sir  T.  V.  baronet  was  the  plaintiff,  and  W.  S.  was 
fore  a  com- the  defendant,  was  depending  in  suit*  and  variance  in  the  court 

in  the  °^ our  *on*  t>ne  k*n&>  before  the  king  himself,  by  action  con- 
country  to  cerning  damages.  And  the  jurors,  &c.  do  further  present,  that 
costs  a.  H.  C.  late  of,  &c.  gentleman,  being  an  evil  disposed  person,  and 
gainst  the  wickedly  contriving  and  intending  to  aggrieve,  injure,  and  preju- 
in  a  cause  dice  the  said  W.  S.  the  defendant  in  the  aforesaid  cause,  and  sub- 
after  ver-  ject  ^-m  to  t^c  payment  0f  heavier  costs,  charges,  and  expences 

gainst        than  he  of  right  was  or  otherwise  would  be  liable  to,  on,  fcc.  at 
him.  («)    fadcaster  aforesaid,  In  the  West  Riding  aforesaid,  came  in  his 
[*474]  proper  person  before  J.  C.  gent,  then  *  and  there  being  a  com- 
missioner duly  authorized  and  empowered  to  take  and  receive  af- 
fidavits  in,  touching,  and  concerning  matters  and  proceedings  of 
or  in  the  court  of  our  said  lord  the  king,  before  the  king  himself  ; 
and  that  the  said  H.  C.  then  and  there,  to  wit,  on  the  same  day 
and  year  aforesaid,  at,  Sec.  aforesaid,  Was  duly  sworn,  and  did 
then  and  there  take  his  corporal  oath  upon  the  Holy  Gospel  of 
God,  before  the  said  J.  C,  (he  the  said  J.  C.  then  and  there  hav- 
ing sufficient  and  competent  power  and  authority  to  administer 
the  said  oath  to  the  said  H.  C.  in  that  behalf,)  and  that  the  said 
H  C.  being  so  sworn  as  aforesaid,  did  falsely,  maliciously,  and 
wickedly,  and  by  his  own  act,  consent,  and  agreement,  wilfully, 
and  corruptly  then  and  there,  before  the  said  J.  C.  as  such  com- 
missioner as  aforesaid,  depose,  swear,  and  make  affidavit  in  writ- 
ing of  and  concerning  one  H.  C.  then  deceased,  and  of  and  con- 
cerning the  attendance  of  the  said  H.  C.  deceased,  in  the  said 
cause  at  the  Lent  assizes  holden  at  the  Castle  of  York,  in  and  for 
the  county  of  York,  in  the  year  of  our  Lord  1815,  amongst  other 
things  as  followeth,  that  is  to  say,  that  the  said  H.  C.  deceased 


(2)  This  indictment  was  settled,    ante  382*  Lon.  Ed.  and  notes  as  to 
A.  D.  1816,  by  a  very  eminent  bar*    the  statute,  ante  344,  Lon.  Ed. 
rtster.    See  forms  at  common  law, 
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attended  at  the  said  assizes  (meaning  the  said  Lent  assizes  holden 
at  the  Castle  of  York}  as  aforesaid,)  as  attorney  and  material  wit- 
ness in  this  causey  (meaning  the  cause  above  last  mentioned) 
twelve  whole  days,  and  had  no  other  business  at  the  said  assizes, 
as  by  the  said  affidavit  affiled  in  the  said  court  of  the  said  lord  the 
king,  before  the  king  himself,  to  wit,  at  Westminster,  in  the 
county  of  Middlesex,  amongst  other  things,  more  fully  appears ; 
-whereas  in  truth  and  in  fact,  he  the  said  H.  C.  deceased,  did  at- 
tend at  the  said  assizes  as  attorney  for  the  plaintiff  in  a  certain 
other  cause  entered  to  be  tried,  and  tried  at  the  said  assizes,  in 
which  cause  one  L.  M.  was  the  plaintiff,,  and  one  G.  H.  was  the 
defendant,  and  as  attorney  for  the  plaintiff,  in  a  certain  other 
cause  entered  to  be  tried,  and  tried  at  the  said  assizes,  in  which 
cause  one  S.  T.  was  the  plaintiff,  and  one  I.  K.  the  defendant ; 
and  whereas  in  truth  and  in  fact,  the  said  H.  C.  deceased  did  at- 
tend at  the  said  assizes  as  attorney  in  divers,  to  wit,  two  other 
causes  at  the  said  assizes ;  and  whereas  in  truth  and  in  fact,  the 
said  H.  C.  deceased,  in  the  said  affidavit  named  had  other  busi- 
ness at  the  said  assizes.  And  the  said  H.  C.  the  now  defendant  Defen- 
afterwards,  to  wit,  on,  &c.  did  of  his  own  act,  consent,  and  agree-  ^^J1*" 
ment,  wilfully  and  corruptly  produce  and  use,  (a)  and  cause  to  be  affidavit. 
produced  and  used  the  said  affidavit  upon  the  taxation  of  the  costs  ^a) 
of  the  said  Sir  T.  V.  in  the  said  first  mentioned  cause,  in  order 
to  obtain  the  judgment  of  the  said  court  for  more  costs  in  the  said 
cause  for  the  said  Sir  T.  V.  against  the  said  W.  S.  than  the  said 
Sir  T.  V*  *  was  entitled  to  and  would  otherwise  have  obtained,  [#475] 
to  wit,  at  Westminster  aforesaid.  And  the  jurors,  &c.  do  fur- 
ther present,  that  it  became  and  was  a  material  question  upon  the 
producing  and  using  of  the  said  affidavit  in  manner  aforesaid,  and 
also  at  the  said  time  of  swearing  thereof  as  aforesaid,  whether  the 
said  H.  C.  deceased,  had  other  business  at  the  said  assizes  be- 
sides the  said  first  mentioned  cause  or  not*  And  so  the  jurors 
aforesaid,  now  here  sworn  upon  their  oath  aforesaid,  do  say,  that 
the  said  H.  C.  the  now  defendant,  on  the  said  30th  day  of  Octo- 
ber, in  the  96th  year  aforesaid,  at  Tadcaster  aforesaid,  in  the 
West  Riding  aforesaid,  before  the  said  J.  C.  being  such  commis- 
sioner as  aforesaid,  then  and  there  having  such  authority  as  afore- 


(a)  As  to  the  materiality  of  this  averment,  see  ante,  p.  316*. 
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•aid,  of  his  own  most  wicked,  malicious,  snd  corrupt  mind  and 
disposition,  snd  by  bis  own  act,  consent,  and  agreement,  in  man- 
ner and  form  aforesaid,  wilfully  and  corruptly  did  commit  wilful 
and  corrupt  perjury,  to  the  great  damage  of  the  said  W.  S.  against 
the  form  of  the  statute  in  (hat  case  made  and  provided,  (i)  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  digni- 

tj.(0 
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Indkt-  Somersetshire,  to  wit.     The  jurors  for  our  lord  the  king,  upon 

suborns-  the'r  <Mil  present,  that  one  J.  M.  late  of,  kc.  single  woman,  on, 
tion  of  per-  fcc,  at)  &c.  waB  pregnant  with  child,  and  that  the  said  child  waa 
procuring  likely  to  be  born  a  bastard,  and  to  be  chargeable  to  the  said 
a  woman  •  parish  of  K.  aforesaid,  in  the  county  aforesaid.  And  the  jurors 
bastard  aforesaid,  upon  their  oath  aforesaid,  further  present,  that  on,  be. 
child  to  ttforeaaid,  at,  See  aforesaid,  one  W.  B.  late  of,  tec  yeoman,  being 
01 1  a  person  of  an  evil  mind  and  a  wicked  disposition,  and  not  baring 

L  476]  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  and  wickedly  and  maliciously  con- 
triving, devising,  and  intending,  not  only  to  deprive  J.  P.  bite  of, 
See.  labourer,  of  his  good  name,  fame,  and  reputation,  and  to  put 
him  to  great  trouble  and  expense,  and  also  to  cause  the  said  J.  P. 
to  be  falsely  charged  with  begetting  the  said  J.  M.  with  child,  and 


(A)  5  Elite.  9. 
{t)   The   following   advice  i 
Riven  ss  to  the  indictment  snd  ■ 

dence.  A  copy  either  of  the  roll,  or  the  common  law  The  (act  of  ft 
of  l  lie  niti  prim  record  snd  pontes  C.  the  father's  attendance  as  attorney 
in  each  of  the  causes  mentioned  in  in  the  other  causes  should  be  prov- 
the  indictment,  should  be  examined  ed,  together  with  the  notoriety  of 
with  the  roll  or  record  by  some  per-  his  doing  so  and  defendant's  know- 
son,  who  may  prove  the  same  before  ledge  thereof,  so  far  aa  it  caa  be 
lire  grand  jury,  and  atrhe  trial,  the  done. 

I  affidavit  must  be  taken  down,        (d  )  4  Wentw-  334.  as  to  the  law 

d  writing  of  defendant's  sig-  snd  indictment,  ante  317*>  8*.    See 

proved,  the  commissioner's  other  forms,    Cro.    C.  A.  339,    2 

sion  snd  his  signature  moat  Starkie,  539.     See  form  of  indict  - 

proved,  and  the  use  made  of  ment  against   »  woman  for  perjury 

daviton  the  taxation  of  the  in  filiating  a  child,  ante  438*,  9*.  and 

This  indictment  if  preferred  indictments,  for  dissuading  a  wit- 

reaaiona,  must  be  an  indict-  neas  from  giving-  evidence,  ante  235'- 
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with  being  the  father  of  the  said  child,  with  which  the  said  J.  M. 
was  then  and  there  pregnant,  did  falsely,  corruptly,  knowingly, 
wilfully,  and  wickedly  solicit,  suborn,  and  procure  the  said  J.  M. 
to  go  before  one  J.  H.  clerk,  (he  the  said  J.  H.  then  being  one  of 
the  justices  of  our  said  lord  the  king,  assigned,  &c.)  [a*  ante  )  8**.] 
and  make  oath  that  one  J.  P.  of,  fee.  labourer,  (meaning  the  said 
J.  P.)  was  the  father  of  the  said  child,  with  which  she  was  so 
pregnant.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  in  consequence,  and  by  the  means,  encour- 
agement, and  effect  of  the  said  wicked  and  corrupt  subornation 
and  procurement  of  the  said  W.  B.  she  the  said  J*  M.  afterwards, 
to  wit,  on  the  said,  &c.  aforesaid,  at,  &c.  aforesaid,  did  go  in  her 
proper  person  before  the  said  J.  H.  being  such  justice  as  afore- 
said, and  then  and  there  having  sufficient  power  and  authority  to 
administer  an  oath  and  take  the  examination  of  the  said  J.  M. 
hereinafter  mentioned,  and  the  said  J.  M.  then  and  there  was 
sworn,  and  took  her  corporal  oath  before  the  said  J.  H.  on  the 
Holy  Gospel  of  God.    And  the  said  J.  M.  being  so  sworn  as  afore- 
said, by  the  means  and  in  consequence  of  the  said  wicked  solici- 
tation, subornation  and  procurement  of  the  said  W.  B.  did  then 
and  there  upon  her  oath  aforesaid,  before  the  said  J.  H.  being 
such  justice  as  aforesaid,  falsely,  wickedly,  wilfully,  and  cor- 
ruptly say,  depose,  and  swear,  and  give  in  her  examination  in 
writing  as  followeth  :— County  of  Somerset ;  The  voluntary  ex- 
amination of  J.  M.  of  K.  in  the  said  county,  single  woman,  taken 
on  oath  before  me  J.  H.  one  of  his  majesty's  justices  of  the  peace 
in  and  for  the  said  county,  this  third  day  of  November,  who  saith 
that  she  is  now  with  child,  and  that  the  said  child  is  likely  to  bo 
born  a  bastard,  and  to  be  chargeable  to  the  parish  of  K.  in  the  said 
county,  and  that  J.  P.  of  K.  aforesaid,  in  the  said  county,  labourer 
(meaning  the  said  J.  P.)  is  the  father  of  the  said  child ;  as  by  the 
said  examination,  relation  being  thereunto  had,  may  more  folly 
and  at  large  appear.    Whereas  in  truth  and  in  feet,  the  said  W. 
B.  at  the  time  of  soliciting,  suborning,  and  procuring  the  said 
*  J.  M.  corruptly  and  falsely  to  swear  as  aforesaid,  well  knew  that   [*477] 
the  said  J.  P.  was  not  the  father  of  the  said  child,  with  which  she 
was  so  then  pregnant  as  aforesaid.    And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  W.  B.  on  the  said, 
fee.  aforesaid,  at,  Sec.  aforesaid,  did  falsely,  corruptly,  knowing- 
ly, wilfully,  and  wickedly  suborn  and  procure  the  said  J*  M.  to 
Vou  It  2  L 

#  • 
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commit  wilful  and  corrupt  perjury,  in  and  by  her  oath  aforesaid, 
before  the  said  J.  H.  so  then  and  there  having  lawful  and  compe- 
tent authority  to  administer  the  said  oath,  to  the  great  displea- 
sure of  Almighty  God,  in  contempt  of  our  said  lord  the  king  and 
his  laws,  to  the  evil  and  bad  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 
[*478]       *  That  heretofore,  to  wit,  at  the  session  of  Oyer  and  Terminer 
For  sutor-  0f  our  jor{j  tne  king,  holden  at  K.  in  the  county  of  S.  on,  &c.  be- 
periiiry  on  fore  Sir  R.  £•  knight,  one  of  the  justices  of  his  majesty's  court 

hi  hwl     of  klng's  bench'  and  Sir  W'  C'  kniSht'  thcn  one  of>  fee-  then 
robbery     justices  of  our  said  lord  the  king,  assigned,  See  [*et  out  com- 

r?.eH!;he  nnuion  of  Oyer  and  Terminer  as  bi  iast  vol.!  by  the  oath  of  H. 
prisoner  "       *  • 

set  up  an  V,  esquire,  Sec.  [the  names  of  the  gtmnd  jury^]  good  and  lawful 
1  la  .  men  of  the  county  aforesaid,  then  and  there  sworn  and  charged 
to  enquire  for  our  said  lordthe  king,  for  the  body  of  the  county 
aforesaid,  it  was  presented  in  manner  and  form  following,  to  wit, 
[here  set  out  the  indictment,']  Wherefore  the  sheriff  of  the 
county  aforesaid,  was  commanded  not  to  omit,  for  any  liberty  in 
his  bailiwick,  but  to  take  the  said  C.  D.  to  answer  the  premises 

[*4?9]  which  said  indictment  *  the  above  named  justices  of  our  said  lord 
the  king,  afterwards,  to  wit,  at  the  delivery  of  the  gaol  of  our 
said  lord  the  king,  holden  for  the  said  county  of  — — ,  on  the 
said,  Sec.  before  the  aforesaid  Sir  R.  E.  knight,  Sir  W#  C.  knight, 
and  others,  their  associates,  then  justices  of  our  said  lord  the 
king,  assigned  to  deliver  his  said  gaol  of  the  prisoners  therein, 
Sec. ;  and  afterwards,  at  the  same  delivery  of  the  said  gaol  of  our 
said  lord  the  king,  held  for  the  county  aforesaid,  at,  Sec.  afore- 
said, in  the  said  county,  on  the  said,  Sec.  before  the  said  justices 
of  our  said  lord  the  king,  and  other  their  associates  aforesaid, 
came  the  said  C.  D.  in  the  custody  of  T.  C.  esquire,  sheriff  of 
the  county  aforesaid,  in  whose  custody  in  the  said  gaol  for  the 
cause  aforesaid,  he  had  been  before  committed,  being  brought  to 
the  bar  here  in  his  proper,  person,  who  waa  committed  to  the 
said  sheriff,  snd  forthwith  concerning  the  premises  in  the  said 
indictment  above  specified  and  charged  on  him  as  above,  being 
asked  in  what  manner  he  would  be  tried,  the  said  J.  G.  said  he 


(«)  See4Weatw.2*>.aadlawf  arte  317%  *». 
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was  not  guilty  thereof  and  concerning  which,  for  good  and  ill, 
be  did  put  himself  open  his  country,  upon  which  said  issue,  such 
proceedings  were  had,  that  afterwards,  to  wit,  on  the  said  de- 
livery of  the  said  gaol  of  our  said  lord  the  king,  so  held  as  afore* 
said,  a  certain  trial  was  held  by  a  jury  of  the  said  county,  taken 
between  our  said  lord  the  king,  and  the  said  C  D.  as  by  the 
record  thereof  doth  more  fully  appear,  upon  which  said  trial 
evidence  was  given  on  behalf  of  our  said  lord  the  king,  that  the 
felony  and  robbery  in  the  said  indictment  above  specified,  was 
committed  by  the  said  C.  D.  about  half  an  hour  after  six  in  the 
afternoon,  on  the  fourth  day  of  June,  in  the  eighth  year,  Sec.  And 
the  jurors,  See.  now  here  sworn  and  charged  to  enquire  for  our 
said  lord  the  king,  for  the  body  of  the  said  county  of  ■  ■■,  upon 
their  oath  aforesaid,  do  farther  present,  that  A.  B.  late  of,  fee 
being  a  person  of  wicked  and  evil  mind  and  disposition,  and  de- 
vising and  intending  as  much  as  in  him  lay,  to  prevent  the  due 
course  of  law  and  justice,  and  to  cause  and  procure  the  said  C.  D. 
to  be  entirely  acquitted  of  the  said  felony  and  robbery  charged  on 
bim,  and  by  the  said  indictment  to  escape  unpunished  for  the 
aame,  did  before  the  said  trial,  to  wit,  on,  Sec.  at,  fee.  unlawfully, 
and  wickedly  solicit,  incite*  and  endeavour  to  persuade  one  E.  F. 
to  appear  as  a  witness  on  the  said  trial,  so  afe  aforesaid  had,  for 
and  on  the  behalf  of  the  said  C.  D.  and  on  the  said  trial  falsely  to 
depose,  say,  and  give  in  evidence  upon  his  oath)  to  the  jury  of 
the  county,  aforesaid,  that  the  said  C.  D.  carried  a  suit  of 
clothes  on  the  fourth  day  of  June  last,  (meaning  the  fourth  day 
of  June,  in  the  eighth  year,  Sec.  the  day  on  which  the  said  fe- 
lony and  robbery  in  the  said  indictment  above  specified,  were 
proved  as  aforesaid  to  have  been  committed)  *  to  the  said  C.  O.  at  [*480] 
his  lodgings  (meaning  the  lodgings  of  him  the  said  C.  D.)  at  the 
Queen's  Head  in  the  Ship  yard,  (meaning  Ship  yard,  in  the  coun- 
ty last  aforesaid)  between  four  and  five  (meaning,  tec.)  in  the  af- 
ternoon of  the  aame  day,  and  that  he  the  said  £.  F.  staid  there  an 
hour,  and  that  the  said  C.  D.  was  then  sick)  and  did  not  buy  his 
cloaths,  whereas  in  truth  and  in  fact,  the  said  E.  F.  did  not  go  to 
the  said  C.  D.  on  the  fourth  day  of  June,  in  the  year  last  above 
mentioned,  at  any  time  in  the  same  day,  at  the  Queen's  Head 
in  Ship  yard,  aforesaid,  or  at  any  other  place  whatsoever,  on 
any  account  whatsoever,  and  whereas  in  truth  and  in  fact, 
at  the  time  when  the  said  A.  B.  did  so  solicit,  incite,  and  en- 
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endeavour  to  persuade  the  said  £.  F.  to  give  such  evidence  upon 
his  oath  as  aforesaid,  he  the  said  A.  B.  well  knew  that  he  the  said 
E.  F.  would  not  give  his  evidence  according  to  the  truth,  and  that 
the  same  evidence  so  to  be  given,  was  false,  feigned,  and  altogether 
fictitious,  to  the  evil  example,  fcc.  and  against  the  peace,  fcc. 


INDICTMENTS  FOR  ATTEMPTS  TO  SUBORN  TO 

COMMIT  PERJURY. 

For  endea-     That  before  and  at  the  time  of  the  committing  of  the  offence 
pemilSca  nerein  after  ncxt  mentioned,  that  is  to  say,  on,  fcc.  one  E.  F.  late 
woman  to  of,  fee.  was  pregnant  of  a  certain  child  before  then  begotten  on  the 
pe.jury  in  b°&Y  ^  ner  tbe  said  E.  F.  by  A.  B.  late  of,  fcc  and  that  the  said 
■wearing    child  then  was  likely  to  be  born  a  bastard,  and  to  be  chargeable 
an  inno-     to  tne  8a*d  parish  of,  Sec*  to  wit,  at,  fcc.  aforesaid.    And  the  ju- 
CeDVf  ?~   rort'  &C*  **°  *unncr  present,  that  the  said  A.  B.  being  a  person  of 
an  evil  and  wicked  mind  and  disposition,  and  not  having,  fcc*  but 
being  moved  and  seduced,  fcc.  and  wickedly  and  maliciously  con- 
triving, devising,  and  intending  not  only  to  exonerate  himself  from 
being  the  reputed  father  of  the  said  child,  and  from  the  trouble, 
charges,  and  expences  of  his  moneys  that  might  arise  and  ensue 
therefrom,  but  to  deprive  C  D.  late  of,  fcc.  of  his  good  name, 
fame,  credit,  and  reputation,  and  to  put  him  to  great  trouble  and 
expense  of  his  moneys,  and  also  to  cause  the  said  CD   to  be 
falsely  charged  with  getting  the  said  E.  F.  with  child,  and  with 
[*481]  *  being  the  father  of  the  said  child  with  which  the  said  E.  F.  was 
then  and  there  so  pregnant  as  aforesaid,  did  on  the  said,  fcc.  at, 
fcc.  aforesaid,  unlawfully  and  maliciously  solicit,  incite,  and  endea- 
vour to  persuade  the  said  A.  B.  to  go,  and  did  then  and  there  pro- 
mise to  give  her  the  said  A.  B.  the  sum  of  five  pounds  of  lawful 
money,  fcc.  if  she  would  go  before  some  justice  of  our  said  lord 
the  king  assigned  to  keep  the  peace  of  our  said  lord  the  king,  in 


(/)  The  attempt  to  persuade  a  following  precedents,  and  Trem.  P. 

witness  to  swear  falsely  is  a  misde-  €.  82.    And  see  indictment  for  dis« 

mtanour  at  common  law,  though  in  suading  a  witness  from  giving  evu 

effectual,  Hawk.  b.  3.  c  69.  s.  10    3  dence,  ante  335*.  and  indictments 

East,  17.  6  East,  474.  See  the  three  for  subornation,  ante  475%  477*. 
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and  for  the  said  county  of  Essex,  and  before  such  justice,  falsely, 
wickedly,  and  corruptly  say  and  depose,  and  swear  and  make  oath, 
that  the  said  C.  D.  was  the  father  of  the  said  child  with  which 
the  said  £.  F.  was  so  pregnant  as  aforesaid ;  whereas  in  truth  and 
in  fact,  the  said  A.  B.  at  the  time  of  his  so  soliciting,  inciting,  and 
endeavouring  to  incite  the  said  £.  F.  corruptly  and  falsely  to 
swear  as  aforesaid,  well  knew  that  the  said  C.  D.  was  not  the  fa- 
ther of  the  said  child  with  which  the  said  M.  M.  was  so  then 
pregnant  as  aforesaid.  And  so  the  jurors,  &c.  do  say,  that  the 
said  A.  B  on  the  said,  fee.  at,  fcc.  aforesaid,  did  unlawfully,  wick-  . 
edly,  and  maliciously  solicit,  incite,  and  endeavour  to  persuade  the 
said  £.  F.  corruptly  and  falsely  to  commit  wilful  and  corrupt  per* 
jury  as  aforesaid,  to  the  great  damage  of  the  said  C.  D.  to  the 
great  displeasure,  tec.  in  contempt,  See  to  the  evil  example,  &c. 
and  against  the  peace,  &c. 

That  A.  B.  late  of,  Sec.  being  a  wicked  and  evil-disposed  per-  The  like 
son,  and  minding  and  intending  great  injury  to  one  C.  D.  of,  &c.  fonn#(  -j 
a  good  and  valuable  subject  of  our  said  lord  the  king,  and  un- 
justly to  cause  and  procure  him  to  be  put  to  great  charges  and 
expense  of  his  moneys,  and  to  give  security  for  the  maintenance 
of  a  child,  of  which  one  £.  F.  spinster  was  on,  tec.  pregnant,  and 
which  by  the  laws  of  this  realm  was  likely  to  become  a  bastard, 
did  on  the  same,  fee.  aforesaid,  at,  &c.  aforesaid,  unlawfully  and 
wickedly  solicit,  instigate,  persuade,  and  procure  the  said  £.  F.  to 
go  before  one  of  the  justices  of  our  said  lord  the  king  assigned,  fee. 
[as  ante*  182*.]  and  that  she  the  said  E.  F.  in  consequence  of  such 
solicitation,  instigation,  persuasion  and  procurement,  did  go  in  her 
own  proper  person  before  G.  H.  one  of  the  justices  of  our  said  lord 
the  king  assigned,  &c.  [state  the  Jitiation  as  ante  438-9*]  whereas 
in  truth  and  in  fact,  he  the  said  A.  B.  at  the  time  when  he  so  en- 
deavoured to  persuade,  solicit,  and  instigate  the  said  £.  F.  to 
make  oath  and  swear  as  aforesaid,  then  and  there  well  knew  that 
the  said  C.  D.  would  be  put  to  great  charges  and  expense  of  his 
moneys,  if  she  the  said  £.  F.  would  swear  as  aforesaid ;  and 
whereas  in  truth  and  in  fact,  he  the  said  A.  B.  at  the  said  time 
when  he  so  endeavoured  *  to  persuade,  solicit,  and  instigate  the  [*482l 
said  E.  F.  to  make  oath  and  swear  as  aforesaid,  had  no  reasona- 
ble or  probable  cause  whatsoever  to  suspect  or  imagine  that  the 


( jr)  See  Cro.  C.  A.  339.  and  last  precedent  and  notes- 
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said  C.  D.  wis  the  father  of  such  child,  but  on  the  contrary  there- 
of, the  said  A.  B.  was  then  and  there  informed  by  the  said  £.  F. 
that  he  the  said  A.  B.  was  the  lather  of  such  child,  of  which  she 
the  said  E.  F.  was  so  pregnant  as  aforesaid ;  and  whereas  in  truth 
and  in  fact,  she  the  said  E.P.  never  told  or  informed  him  the  said 
A.  B.  that  the  said  C.  D.  was  the  father  of  such  child ;  end  where* 
as  in  truth  and  in  fact,  he  the  said  A.  B.  so  wickedly  and  unlaw* 
fully  endeavoured  to  persuade,  solicit,  and  instigate  the  said  £.  F. 
to  swear  as  aforesaid,  in  order  that  he  the  said  A.  B.  might  be  ex- 
onerated, freed,  and  discharged  from  divers  expenses  which  might 
accrue  to  him  as  being  the  father  of  such  child,  after  the  same 
should  be  born  of  the  body  of  her  the  said  £.  F.  in  contempt, 
fcc,  to  the  evil  and  pernicious  example,  Sec.  and  against  the 
peace,  fee 
For  endea-     Shropshire.  The  jurors  for  our  lord  the  king  upon  their  oath  pre- 

suborn**10  SCflt' *****  at  the  atsi*es»  fcc*  C**r*  *tate  th*  tafttUm  */  the  earire* 
person  to    hoiden  at  Shrewsbury  t  a*  ante  36*  or  368.  Lon.  Ed.  and  that  there 

denoTon  a  WM  an  *****  between  A.  S.  and  C  2>J  And  the  jurors  afore- 
trial  at  the  said,  now  here  sworn  on  their  oath  aforesaid,  do  further  present, 
assizes.  (A)  that  j>efcrc  the  trial  Q-  tbc  ^y  ;gtue  ^  during  the  time  the 

same  was  depending,  to  wit,  on,  fcc.  A.  B.  late  of,  Sec.  not  having? 
&c.  but  being  moved  and  seduced,  tec.  and  wickedly  contriving 
and  intending  as  much  as  in  him  lay,  to  prevent  justice  and  per- 
vert the  due  course  of  law,  and  minding  and  intending  unjustly 
to  aggrieve  the  said  C.  D.  the  defendant  above-named,  and  wick- 
edly to  cause  and  procure  the  said  C.  D.  to  be  convicted  of  the 
premises  alleged  against  him  in  the  said  issue,  and  thereby  to  sub- 
ject him  to  the  payment  of  great  sums  of  money  for  damages  and 
costs,  to  be  recovered  against  him  in  the  suit  then  in  question  be* 
tween  him  and  the  said  A.  B.  as  aforesaid,  then  and  there,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  did  un- 
lawfully and  wickedly  solicit,  instigate,  and  as  much  as  in  her  lay 
endeavour  to  persuade  one  £.  F.  spinster,  to  be  and  appear  as  a 
witness,  on  the  part  and  behalf  of  the  said  A.  B.  the  plaintiff 
aforesaid,  at  the  trial  of  the  said  issue  so  as  aforesaid  joined,  and 
upon  the  same  triad,  falsely  to  swear  and  give  in  evidence  to  and 
before  the  jurors  of  the  said  jury  so  sworn  and  taken  between  the 
said  parties  to  try  the  said  issue  as  aforesaid,  of  and  concerning 

(A)Cro.C.  C.8tbEd,3?9. 


ATTEMPTS  TO  SUBORN  TO  COMMIT  PERJUBT.   $71 

the  premises  alleged  by  the  said  A.  B.  against  him  the  said  C.  D. 
in  the  said  issue,  in  substance  and  effect  following,  that  is  to  say, 
that  the  face  of  the  said  A.  B.  was  blue  after  the  *  blow,  (mean*  [*483] 
ing  a  supposed  blow  alleged  in  the  declaration  of  the  said  A.  B» 
contained  in  the  said  issue  to  have  been  given  and  struck  by  the 
said  C.  D.  the  defendant  aforesaid,  in  and  upon  him  the  said  A.  B.) 
whereas  in  truth  and  in  fact,  the  face  of  the  said  A.  B.  was  not 
blue  nor  any  ways  changed  in  colour  by  reason  of  any  blow  he 
had  received  from  the  said  C.  D.,  nor  did  he  the  said  C.  D.,  ever 
assault  the  said  A.  B.,  or  give  him  the  said  A*  B.  any  blow  so  as 
to  cause  the  face  of  the  said  A.  B.  thereby  to  become  blue  or  any 
ways  changed  in  colour ;  but  in  truth  and  in  fact,  the  said  A.  B. 
at  the  time  she  so  solicited,  instigated,  and  endeavoured  to  per- 
suade the  said  £.  F.  to  swear  and  give  in  evidence  as  is  aforesaid,  . 
had  caused  the  face  of  him  the  said  A.  B.  to  be  stained  with  ink, 
to  wit,  at,  fcc.  aforesaid,  and  he  the  said  A.  B.  did  thereupon  then 
and  there  tell  the  said  £.  F.  that  he  the  said  E.  F.  might  safely 
swear  the  face  of  the  said  A.  B.  was  blue  after  the  blow,  in  con- 
tempt, fee  in  manifest  subversion  of  justice,  to  the  evil  and  per- 
nicious example  of  all  others,  &c.  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 


*  That  A.  B.  late  of,  fee.  well  knowing  that  one  C.  D.  deceased  Indict- 
had  served  our  said  lord  the  king  as  a  seaman,  on  board  his  ma-  fdoniouily 
jesty's  ship  C.  being  in  his  majesty's  service,  and  that  certain  taking  a 
wages  and  pay  were  due  to  him  for  such  service,  on,  fee.  at,  See.  in  order  to 
came  before  the  worshipful  J.  H.  then  surrogate  to  the  right  wor-  obtain  ad- 
shipfui  P.  C.  doctor  of  laws,  and  unlawfully,  wilfully,  knowingly,  tion  of  a 
and  feloniously  did  take  a  false  oath  before  the  said  J.  H.  (the  said  ^dT™ut 
J*  H.  then  and  there  having  competent  power  and  authority  to  ad-  31  Geo.  II. 
minister  the  said  oath  to  the  said  A.  B.  in  that  behalf,)  that  the  £.la9'24% 
said  C.  D.  was  then  dead,  and  that  he  the  said  A.  B.  was  his  bro-  [#484] 
ther  and  next  of  kin  ;  whereas  in  truth  and  in  fact,  the  said  A.  B. 
was  not  the  brother  of  the  said  C.  D. ;  with  intent  fo  obtain  let- 
ters of  administration,  in  order  to  receive  the  wages  and  pay  due 
and  owing  to  the  said  C.  D.  on  account  of  his  said  service,  against 
the  form  of  the  statute,  Sec.  and  against  the  peace,  &c.  [Second 
count  Mating  that  he  sufifioting  wage*  due,  $*c] 


(<)  For  notes,  see  ante  316, 7.  Lon.  Ed. 


C*485] 


♦CHAPTER  X. 


INDICTMENTS,  Vc.  FOR   0PPEJYCE8  AGAINST  PUB- 

LIC  PEACE— AS  RIOTS,  &c.(a) 


[*487]  *  THAT  A.  B.  late  of,  8cc.  and  divers  other  evil  disposed  per- 
For  felony  sons  to  the  number  of  twenty  and  more,  whose. names  to  the  Ju- 
ly begin- " ror8  foresaid  arc  at  present  unknown,  on,  &c.  with  force  and 
ning  to  de- arms,  at,  &c.  unlawfully,  riotously,  and  tumultuously,  did  assem- 


(o)    Assaults,   false   imprison-  rate,  where  such  assembly  shall  be 
ments,  forcible  entries,  8cc.  might  by  proclamation  to  be  made  in  the 
be  arranged  in  this  chapter,  but  king's  name,  in  the  form  directed 
as  they  more  particularly  affect  a  by  the  act  to  disperse  themselves, 
private  individual,  they  are  in-  and  peaceably  to  depart  to  their 
serted  in  the  chapters  of  indict*  habitations,  or  to  their  lawful  busi- 
mentsfor  injuries  to  persons  and  ness,  shall  to  the  number  of  12  or 
real  property,  and  in  this  chapter  more  (notwithstanding  such  pro- 
only  riots  and  other  offences  which  clamatton  made)  unlawfully!  riot- 
are  more  immediately  injurious  to  ously,  and  tumultuously  remain  or 
the  frnblic  peace   are  inserted ;  continue  together  by  the  space  of 
and  see  precedents  as  to  indict-  one  hour  after  such  command  or 
ments  under  the  Riot  acts  of  Great  request    made    by   proclamation, 
Britain,  Cro.  C.  A.  369.  Cro.  C.  they  shall  be  adjudged  guilty  of 
C.  8th  Ed.  428.  7th   Ed.  678.  2  felony  without  benefit  of  clergy,  s. 
Starkie,  642.— 0/7<mce.    This  in-  1.    The  form  of  the  proclamation 
dictment  is  framed  on  the  1  Geo.  is  given  by  the  same  statute,  s.  2. 
I.  st.  2.  c.  5.  called  *•  The  Riot  Demolishing  or  beginning  to  demo- 
Act."    That  statute  enacts,  that  if  lish  any  church  or  place  of  wor- 
any   persons   to   the  number  of  ship  authorized  by  the  Act  of  To- 
twelve,  or  more,  being  unlawfully,  leration, "  or  any  dwelling-house, 
riotously ,*and  tumultuously  assem-  barn,  stable,  or  other  out-house,  in 
bled  together  to  the  disturbance  of  a  riotous  and  tumultuous  manner 
the  public  peace,  and  being  requir*  is  also  made  a  capital  felony,  s.  4. 
ed'or  commanded  by  any  one  or  If  the  officers  proceeding  to  make 
more  justice  or  justices  of  the  proclamation  be  obstructed,  those 
peace,  or  by  the  sheriff  of*,  the  who  obstruct  will  be  felons  with- 
county  or  his  undershcriff,  of  by  out  benefit  of  clergy,  and  those 
the  mayor,  bailiff,  or  bailiffs,  or  who  remain  after  the  attempt  will 
other  head  officer,  or  justice  of  the  be  liable  to  the  same  penalty  as 
peace  of  any  city,  or  town  corpo-  they  would  have  incurred,  had  the 
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ble  together  to  the  disturbance  of  the  public  peace  of  our  said  molUh  a 
lord  thcking,  and  being  so  unlawfully,  riotously,  and  tumultuous-  Gco^Lst. 
ly  assembled  together  to  the  disturbance  of  the  public  peace,  then  2- c-  5- s. 
and  there  unlawfully,  and  with  force  feloniously  did  begin  to  de- 
molish  and  pull  down  *  the  dwelling  house  of  C.  D.  situate  in,  [*488] 

„    &c.  aforesaid,  against  the  form,  &c.  and  against  the  peace,  &c. 

That  A.  B.,  &c.  late  of,  fee.  C.  D.  late  of,  &c.  and  E.  F.  late  of,  Common 

.     &c.  together  with  divers  other  evil  disposed  persons  to  the  •  num-  ^ctracnt1" 

for  a  riot. 
-(c) 


endeavours  to  read  the  proclama-  If  aiders  and  abettors  be  indicted 
tion  been  successful,  s.  5.  This  act  under  this  statute,  under  the  gene- 
is  to  be  read  openly  at  every  quar-  ral  terras  of  the  act,  "  for  that 
ter  sessions,  and  on  every  leet  and  {bey  did  assemble,*'  &c.  and  felo- 
law  day,  9.  7..  Persons,  present,  niously  did  begin  to  demolish  a 
aiding  and  abetting  others  un-  house,  Sec.  and  the  jury  find  that 
known  to  demolish  a  dwelling*  they  were  present  and  did  encou- 
house,  who  are  firinciftais  in  the  rage,  and  abet  persons  engaged  in 
9c*md  degree )  are  felons  within  the  act  of  violence  "  by  shouting 
this  provision.  4  Burr.  2076.'  The  and  using  expressions  to  incite  the 
provision  relating  to  the  destruc-  persons  so  to  do,  but  that  they  did 
tion  of  churches,  dwelling-houses,  not  with  force  begin  to  demolish 
and  out-houses,  was  by  9  Geo.  III.  and  pull  down,  or  do  any  act  with 
c.  29.  s.  1.  extended  to  mills  and  their  own  hands  or  persons  for  that 
the  works  thereto  belonging,  and  purpose,  otherwise  than  as  afore- 
by  52  Geo.  III.  c.  130.  s.  2.  was  ex-  said,"  the  finding  will  amount  to 
tended  to  the  demolition  of  erec-  a  verdict  of  guilty,  and  sentence  of 
tions,  buildings,  and  engines  for  death  will  be  passed  against  the 
conducting  any  kind  of  trade  or  defendants,  4  Burr.  2073  to  2086. 
manufactory,  or  for  depositing  For  the  nature  of  riots,  in  general, 
goods  or  merchandize.  To  consti-  and  the  mode  of  constructing  in- 
tute  a  felony  under  the  4th  section  dictments  against  those  who  com- 
of  1  Geo.  I.  st.  2.  c.  5.  it  is  not  ne-  mit  them,  see  the  notes  to  the 
cfessary  that  twelve  persons  should  precedent  post  488-9*. 
have  been  guilty,  see  Douglas,  1  (fi)  See  other  precedents,  Cro.  C. 
Ed.  673.  2  Ed.  699. 5  T.  R.  14  Cro.  C.  429.  Cro.  C.  A.  409.  3  Starkie, 
C.  C.  8  Ed.  430. 2  Saand.  577.  b.  n.  429.  This  indictment  is  framed  oa 
12.— Process.  After  the  procla-  the  1  Geo.  1.  st.  2.  c»5.  s.  4.  See 
mation  has  been  read  to  any  as-  the  preceding  note, 
sembly  of  rioters,  and  an  hour  has  (c)  See  other  precedents.  3 
elapsed  without  their  dispersing,  Harg.  St.  Tr.  630.  Cro.  C.  C.  413 
every  mayor,  justice  of  the  peace,  to  436.  Cro.  C.  A.  244  to  271,  509. 
sheriff,  undersheriff,  bailiff,  or  Burn,  J.  Riot.  Williams,  J  Riot, 
other  head  officer,  and  for  every  Sec.  Starkie,  640  to  651.  4  Went, 
high  and  petty  constable,  and  other  309,  311.  For  a  conspiracy  to  corn- 
peace  officer,  who  are  authorized  mit  riot,  &c.  aute,  208*,  Sec  see 
to"  require  the  assistance  of  all  his  Cro.  C.  C.  8  Ed  422.  and  post  ti- 
majesty's  subjects,  are  permitted  tie  u  conspiracies." — The  offence. 
and  enjoined  to  seise  and  appre-  See,  in  general,  Hawk.  b.  2.  c.  65. 
hend  any  of  the  offenders,  and  if,  per  totum.  Com.  Dig.  Forcible  En- 
in  the  resistance,  any  of  the  latter  try.  D.  8.  Burn,  J.  Riot.  Williams, 
be  killed,  the  parties  attempting  J.  Riot,  fee.  Cro.  C.  C.  429.  430. 
to  arrest  them  will  be  justified,  1  Dick.  Jas.  314  to  32a  T<*onr,  372. 
Geo.  I".  st.  2.  c.  5.  s.  Z*— Verdict*  A  riot  is  a  tumultuous  disturbance  ( 
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of  the  peace  by  three  persons  or  gether  for  an  innocent  purpose 
more,  assembling  together  of  their  they  will  be  guilty  of  a  mere  af- 
own  authority,  with  an  intent  mu-  fray  ;  though  if  they  form  parties, 
tually  to  assist  one  another  against  and  engage  in  any  violent  proceed- 
any  one  who  shall  op|>ose  the  no,  ings  with  promises  of  mutual  as- 
and  afterwards  putting  the  design  sistance,  or  if  they  are  impelled 
into  execution  in  a  terrific  and  with  a  sudden  disposition  to  demo- 
violent  manner  whether  the  object  lish  a  house  or  other  building* 
in  question  be  lawful  or  other-  there  can  be  no  doubt  they  are  ri- 
wise.  Hawk. b.  2.  c.  65.  s.  1.  There-  oters,  and  will  not  be  excused  by 
fore  to  constitute  a  breach  of  the  the  propriety  of  their  original  de- 
peace  a  riot,  it  is  necessary  that  sign.  Hawk.  b.  2.  c.  65.  s.  3.  But 
three  persons  at  least  should  unite ;  though  there  must  be  an  eVil  in- 
and  if  a  number  of  |>ersons  be  in-  tention,  whether  premeditated  or 
dieted  for  the  same  offence,  and  all  otherwise,  the  object  of  the  riot  it- 
be  acquitted  but  two,  unless  the  in-  self  may  be  perfectly  lawful,  as  to 
dictment  charge  them  to  have  been  obtain  entry  into  lands  to  which 
associated  with  others  unknown,  one  of  the  parties  has  a  rightful 
no  judgment  can  be  given  against  claim,  for  the  law  will  not  suffer 
the  parties  convicted.  2  Salk.  private  individuals  to  disturb  the 
593.(1)  But  if  six  are  indicted,  peace  by  obtaining  that  redress  by 
four  of  whom  only  live  to  be  tried,  force,  which  the  law  would  regu- 
of  whom  two  are  acquitted  and  larly  award  him.  Hawk.  b.  %  c. 
two  found  guilty,  the  parties  con-  65.  s.  7.  8  T.  R.  357,  364.  It  is  also 
victed  will  receive  sentence  be-  laid  down  by  Hawkins,  that  the 
cause  the  jury  must  be  intended  to  grievance  to  be  redressed  must  be 
have  found  them  guilty  of  a  riot  in  of  a  private  nature ;  but  this  posi- 
conjunction  with  those  who  are  tion,  if  it  be  correct,  can  only  mean 
dead.  3  Burr.  1264.  To  constitute  that  where  the  disturbance  arises 
a  riot,  the  parties  must  also  act  from  some  public  cause,  the  offence 
-without  any  authority  to  give  co-  assumes  the  deeper  guilt  of  sedi- 
lour  to  their  proceedings;  for  a  lion  or  treason.  There  must  be  If 
sheriff,  constable,  or  even  a  private  either  an  actual  violence,  or  an  '/ 
individual,  are  not  only  permitted  offer  to  commit  it  to  the  person  or 
but  enjoined  to  raise  a  number  of  property  of  some  individual,  and 
people  to  suppress  rebels,  enemies,  the  mere  riding  in  a  tumultuous 
or  rioters.  It  is  legal  for  a  justice  way  about  the  country,  will  only  *. 
[#489]  of  the  peace  to  raise  a  posse  in  'constitute  an  unlawful  assembly?  3  M 
making  an  entry  into  lands  when  Inst.  176.  The  distinction  between 
he  has  just  reason  to  fear  a  violent  a  riot,  rout,  and  unlawful  assembly 
resistance,  and  for  any  ministerial  seems  to  be  that  the  first  is  a  tu- 
officer  resisted  in  the  execution  of  multuous  meeting  of  persons,  who 
lawful  process  to  call  on  the  people  are  guilty  of  actual  violence,  the 
to  assist  him.  Hawk.  b.  2.  c.  65.  second  where  they  endeavour  to  If 
s.  2,  Ante  1  v.  16*  to  20*.  The  in-  commit  an  act  which  would  make 
tention  also  with  which  the  parties  them  rioters ;  and  the  last  where 
assemble,  or,  at  least,  act,  must  be  they  meet  with  an  intention  to 
unlawful.  For  if  a  sudden  disturb-  make  a  riot,  but  neither  carry  their  /f 
ance  arise  among  persons  met  to-  purpose  into  effect,  nor  make  any 


(1)  The  act  of  assembly  of  Pennsylvania,  passed  in  1706  provides  «  that  if  any  persona 
to  the  number  of  three  or  more,  shall  meet  together  with  clabs,  staves,  or  other  hurtful 
weapons,  to  the  terror  of  any  of  the  peccable  people  or  inhabitant!  of  this  province,  and 
shall  commit  or  design  to  commit  violence  or  injury  upon  the  persons  or  goods  of  any  of 
the  said  inhabitants,  and  shall  be  convicted  thereof,  such  persons  diall  be  reputed  and  punish- 
ed as  riot,  rs,  according  to  ihc  law*  or  England,  and  suoh  act  of  terror  or  violence,  or  design 
of  violence,  shall  be  deemed  and  accounted  a  riot."    Read's  Digest,  344. 
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ber  of  ten  and  more,  (d)  (to  the  jurors  aforesaid  as  yet  unknown) 

endeavour  towards  it.  3  Inst.  176.  otherwise  it  is  impossible  any  sen- 
Hawk,  (x  2.  c.  65.  s.  1,  8, 9.  /Vo-Ttence  could  be  passed  against  indi- 
cast.  At  common  law,  all  sheriffs,  *vidoals  for  an  offence,  which  they 
under  sheriffs,  and  peace  officers,  could  not  have  committed  alone,  1 
are  both  permitted  and  required  Bla.  Rep.  350.  2  Salk.  593.  S  Salk. 
to  do  all  in  their  power  towards  317.  supra.  When  several  are 
suppressing  a  riot,  and  to  call  up-  jointly  indicted  for  a  riot  in  order 
on  others  for  an  assistance,  which  to  save  expense,  on  the  motion  of 
it  is  their  duty  to  render.  Private  the  defendants,  a  rule  may,  it  is 
individuals  may  also,  of  their  own  said,  be  made  compelling  the  pro- 
accord,  arrest  the  progress  of  any  secutor  to  name  three  or  four 
who  are  coming  to  assist  in  the  against  whom  he  will  proceed,  the 
tumult.  It  has  also  been  holden,  others  entering  into  an  engage- 
that  thev  mav  arm  themselves  to  ment  to  olead  guiltv  if  the  other 
suppress  a  riot,  where  the  public  defendants  are  convicted,  and  hoc 
safety  requires  the  most  vigorous  guilty  if  they  are  acquitted,  3  Salk. 
exertions,  though  such  conduct  is  317.  If  the  terms  riotously  and 
too  violent  to  be  adopted,  except  rootously  are  to  be  found  through- 
where  the  disturbance  is  aimed  at  out  the  indictment,  the  defendants 
the  exercise  of  the  higher  autho-  cannot  be  convicted  of  an  affray, 
rities,  or  borders  on  acts  of  sedi-  or  receive  judgment  for  an  inferior 
tion.  Poph.  121.  Kel.  76.  Justices  offence,  when  two  only  are  found 
of  the  peace  are  also  by  several  guilty.  2  Salk.  593-4.  It  is  advisa- 
statutes  empowered  to  punish  ri-  ble  to  add  a  count  for  a  common 
oters  by  means  of  a  summary  pro-  assault  where  an  individual  has 
ceeding.  See  34  Edw.  III.  c  1.  17  been  attacked,  for  the  grand  jury 
Rich.  II.  c.  8.  13  Hen.  IV.  c.  7.  19  may  return  a  true  bill  as  to  the 
Hen.  7.  c.  13.  13  Car.  II.  c.  5.  For  latter  count,  and  indorse  ignore* 
an  analysis  of  these  statutes,  and  a  mus  as  to  the  count  for  the  riot, 
very  full  exposition  of  the  con-  Cowp.  325.  ante  1  vol.  $2$*. -Proof. 
structions  put  upon  them,  see  Wil-  However  numerous  the  defendants 
liams,  J.  Riots,  III.  The  indict"  may  be  who  are  joined  in  the  same 
ment  must  state  the  unlawful  act  indictment,  the  prosecutor  will 
which  the  defendants  assembled  succeed,  though  he  prove  the 
to  commit,  in  order  that  the  court  charge  against  three  of  them  only, 
jnay  judge  whether  the  design  was  and  the  joinder  of  the  innocent 
illegal.  2  Ld.  Ray.  1210.  But  it  will  not,  at  all,  affect  the  convic- 
need  not  contain  the  words  vi  ct  tion  of  the  guilty.  4  Harg.  St.  Tr. 
armis,  as  the  term  riotously  suf-  723.— -Punishment.  The  usual 
ficiently  implies  violence  without  punishment  for  riots  at  common 
their  insertion,  2  Sess.  Cas.  13.  2  law,  is  by  fine  and  imprisonment, 
Stra.  834.  Nor  is  it  necessary  that  proportioned  to  the  offence,  to 
the  term  unlawfully  should  be  in-  which,  in  some  cases  of  peculiar 
serted,  on  the  ground  that  the  of-  enormity,  the  pillory  has  been  add- 
fence  is  manifestly  illegal.  Cro.  C.  ed.  Hawk.  b.  2.  c.  65.  s.  11.  Thus 
C.  43.  It  may  charge  the  defen-  where  a  great  disturbance  was 
dants  to  have  been  guilty  together  made  by  an  immense  assemblage . 
with  other  persons  unknown  ;  of  people  collected  together,  one 
which  seems  to  be  the  most  pru-  of  the  parties  convicted  who  had 
dent  course,  as  if  all  are  acquitted  engaged  in  the  tumult  with  a  sword 
but  one  or  two  and  the  jury  find  in  his  hand,  and  a  kettle  on  his 
them  guilty,  the  latter  may  receive  head,  was  sentenced  to  be  set  in 
judgment  since  they  will  be  pre*  the  pillory,  with  the  same  accou- 
somed  to  be  united  with  those  who  trements.  Cro.  Car.  507. 
are   yet  undiscovered,    whereas  (d)  This  allegation  of  the  num* 
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(<•)  on,  fee.  with  force  and  arms,  at,  fee.  aforesaid,  did  unlawfully, 
riotously,  routously,  and  tumultuously,  assemble  and  gather  to- 
gether to  disturb  the  peace  of  our  said  lord  the  king  ;  and  being 
so  then  and  there  assembled  and  garnered  together,  t  did  then 
and  there  make  great  noises,  riot,  tumult  and  disturbance,  and  then 
and  there  unlawfully,  riotously,  routously,  and  tumultuously,  re- 
mained and  continued  together  making  such  noises,  riot,  tumult 
and  disturbance,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
six  hours  and  more,  then  next  following,  to  the  great  terror  and 
disturbance  not  only  of  the  liege  subjects  of  our  said  lord  the  king, 
there  and  thereabouts  inhabiting,  residing,  and  being  ;  but  of  all 
the  other  liege  subjects  of  our  said  lord  the  king,  there  passing 
and  repassing  in  and  along  the  public  streets  and  king's  common 
highways  there,  in  contempt  of  our  said  lord  the  king  and  his 
laws,  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 
For  riot-»  *  Devonshire.  That  A.  B.  late  of,  fee.  and  C.  D.  late  of,  fee. 
0U8ly  *■-  together  with  divers,  to  wit,  fifty  other  persons  to  the  jurors  afore- 
to  prevent  said,  unknown,  being  rioters,  routers  and  disturbers  of  the  peace, 

tioVoTjuT  on»  &c'  at>  ^c*  unlawfu'ly>  riotously  and  tumultuously  did  assem- 
act  rela-  ble  and  gather  together  to  disturb  the  peace  of  our  said  lord  the 
revenue.  C  king,  **"*  w^t0  an  m*ent  unlawfully  to  obstruct  and  hinder  the  ex- 
ecution of  a  certain  act  of  parliament  made  in  the  25th  year  of 
*     J    the  reign  of  our  lord  the  now  king,  entitled,  An  Act,  &c.  [set  out 

the  title  of  the  act,']  and  being  so  assembled  and  gathered  together    * 
the  said  A.  B.  and  C.  D.  and  the  said  persons  to  the  jurors  afore- 
said unknown,  then  and  there  unlawfully,  riotously  and  tumultu- 
ously remained  and  continued  together  making  great  noises  and 
committing  great  violences  and  disturbances  for  the  space  of  four 
hours,  to  the  great  terror  of  his  majesty's  subjects,  to  the  evil  ex-  ^k 
ample,  fee.  and  against  the  peace,  fee.  [second  count  for  a  com-      " 
mon  riot  as  ante  488*,  and  see  the  notes^] 


ber  is  not  material,  and  more  or  heretofore,  to  wit,  on,  fee.  at,  fee." 

less  may  be  proved.    However  in  (e)  As  to  the  use  of  these  words, 

an  indictment   against  Horn  and  see  supra  489*. 

others,  on  which  Horn  was  con-  (f)    This   indictment   against 

victed,  see  post  492*,  the  second  Samuel  Horn  and  others,  was  of 

count  described  the  other  persons  Easter  Term,  26th  Geo.  III.  and 

not  named  under  a  videlicit,  thus  Horn  was  convicted.    From  Mr. 

"  together  wilh  divers, to  wit,  fifty  J.   Ashurst's  paper  books,  22    v. 

other  persons  to  the  jurors  afore-  201.  See  precedent  and  notes  ante 

said  as  yet  unknown,  being  rioters,  488*. 
routers,  and  disturbers  of  the  peace 
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That  A.  B.  late  of,  fee.  [state  tht  names  and  additions  of  the  Fortumul- 
rioters  who  are  known,"]  and  divers  evil  disposed  persons  to  the  ambling  " 

number  of  forty  or  more  to  the  jurors  aforesaid  as  yet  unknown,  to  prevent 

_  the  ezecu- 

being  rioters,  routers  and  disturbers  of  the  peace  of  our  lord  the  tion  Qf 

now  king,  and  not  regarding  the  laws  and  statutes  of  this  king-  turnpike 
dom,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  unlawfully,  (^) 
riotously,  routously  and  tumultously  did  assemble  and  meet  to- 
gether to  disturb  the  peace  of  our  said  lord  the  king,  and  to  hin- 
der and  retard  the  due  exection  of  a  certain  act  of  parliament 
made  and  passed  in,  Sec.  entitled,  [set  out  the  title  of  the  act,]  and 
to  hinder,  oppose,  and  atop  certain  workmen  then  employed  in 
and  about  the  workin  g  and  making  a  certain  turnpike  road,  in 
pursuance  ot  the  said  act  of  parliament,  in  and  through  a  certain 
place  in  the  parish  aforesaid,  called  the  Marshes,  and  being  so 
assembled,  and  met  together  as  aforesaid,  they  the  said  A.  B.  See* 
together  with  the  said  other  evil  disposed  persons  to  the  jurors 
aforesaid  as  yet  unknown,  then  and  there  unlawfully,  riotously, 
routously  and  tumultously  did  hinder,  oppose  and  stop  the  said 
workmen  so  employed  as  aforesaid,  from  proceeding  in  and  per- 
forming the  said  work,  and  then  and  there  unlawfully,  riotously, 
routously  and  maliciously  did  make  an  assault  and  affray  upon  one 
C.  D.  (then  and  there  being  a  surveyor  of  the  said  turnpike  road 
within  the  district  of  N.  in  the  *  said  act  mentioned,  duly  appoint-  [#493] 
ed  by  nine  at  least  of  the  trustees  acting  within  the  said  district 
in  pursuance  of  the  said  act  of  parliament,  at  a  meeting  of  the 
said  trustees  then  lately  before  held  within  the  said  district  under 
their  hands  and  seals,  for  the  viewing  the  condition  of  the  said 
roads  within  the  said  district  to  be  made,  repaired  and  amended 
in  pursuance  of  the  said  act,  and  to  see  that  the  same  were  re- 
paired, and  for  other  services  in  the  said  act  mentioned  and  ex- 
pressed,) in  the  peace  of  God  and  our  said  lord  the  king,  and  in 
due  execution  and  pet  formance  of  his  said  office  then  and  there 
being,  and  him  the  said  C.  D.  then  and  there  unlawfully,  riotous- 
ly, routously  and  maliciously  did  beat,  bruise,  wound  and  ill-treat 
ao  that  his  life  was  greatly  despaired  of,  and  other  wrongB  to  the 
said  C.  D.  then  and  there  unlawfully,  riotously  and  routously  did, 
to  the  great  damage,  danger  and  fear  of  the  said  C.  D.  to  the 
great  hindrance  and  obstruction  of  the  said  workmen  in  the*exe- 


(j)  See  Cro.  C.  A.6.    See  precedent  and  notes  ante  488*. 
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cution  and  performance  of  the  said  work,  in  contempt,  8cc.  to  the 

evil  example  of,  &c.  and  against  the  peace,  fee.    [Second  count 

leaving  out  the  part  relating  to  the  riot  and  workmen.  Add  a  count 

for  a  common  assault,  a%  on  a  private  individual^] 

Endea-  That  A.  B.  late  of,  &c.  C.  D.  late  of,  Sec.  together  with  divers 

rescue*  t0  otncr  cv^  disposed  persons  to  the  number  of  twenty  or  more  to 

persons      the  jurors  aforesaid  as  yet  unknown,  on,  &c.  with  force  and  arms 

bended      at>  *c-  aforesaid,  <Hd  unlawfully,  riotously  and  routously  assemble 

for  at-        and  gather  together  to  disturb  the  peace  of  our  said  lord  the  king, 

to  cut        aI>d  Deui&  tnen  *na>  there  so  assembled  and  gathered  together  were 

down  a      armed  with  axes,  hatchets  and  other  instruments,  with  an  intent  to 

turnpike 

gate. (A)     cut  down  and  destroy  a  certain  turnpike  gate,  then  and  there  lately 

before,  to  wit,  on,  fee.  erected  by  authority  of  a  certain  act  of 
parliament  in  that  case  made  and  provided,  intitled,  &c.  and  that 
the  said  A.  B.  and  C.  D.  afterwards  to  wit,  on  the  same  day  and 
year  first  above-mentioned  at,  fee.  aforesaid,  were  lawfully  taken 
and  apprehended  for  the  offences  aforesaid,  and  then  and  there 
were  conveyed  before  J.  S.  esquire,  then  one  of  the  justices  of 
our  said  lord  the  king,  assigned,  &c.  [as  ante,  182*.]  to  be  ex- 
amined touching  the  premises,  and  further  to  be  dealt  with  ac- 
cording to  law,  and  were  then  and  there  duly  kept  and  detained 
in  custody  at  the  dwelling-house  of  the  said  J.  S.  situate  in,  Sec. 
aforesaid,  for  that  purpose,  and  that  the  said  A.  B.  and  C.  D.  so 
being  in  custody  for  the  offences  aforesaid,  one  £.  F.  late  of,  &c. 
afterwards,  to  wit,  on  the  same  day  and  year  first  above-mention- 
ed, at,  Sec.  aforesaid,  together  with  the  said  other  persons  to  the 
[#494]  jurors  aforesaid  as  yet  unknown,  *  the  dwelling-house  of  the  said  J. 
S.  there  situate,  unlawfully,  riotously  and  routously  did  attack  and 
beset,  and  that  he  the  said  £.  F.  did  then  and  there  advise,  per- 
suade and  encourage  the  said  other  persons  to  the  jurors  afore- 
said as  yet  unknown,  to  discharge  and  shoot  off  several  guns 
against  the  said  dwelling-house  of  the  said  J.  S.  and  by  such  ad- 
vice and  persuasion  and  encouragement  of  the  said  £.  F.  the  said 
other  persons  to  the  jurors  aforesaid  as  yet  unknown,  then  and 
there  did  discharge  and  shoot  off  several  guns  against  the  dwell- 
ing-house of  the  said  J.  S.  with  an  intent  forcibly  to  rescue  the 
said  A.  B.  and  C.  D.  so  as  aforesaid,  being  in  custody  for  the 


(A)  See  Cro.  C.  C.  8  Ed.  414.  7  Ed.  675.  2  Starkie,  641.   See  precedent 
and  nous,  ante  488*. 
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causes  before  mentioned,  in  contempt,  fcc.  to  the  great  damage 
of  the  said  J.  S.,  to  the  evil  example,  &c.  and  against  the  peace, 
&c. 

Surrey.    That  A.  B.  late  of,  fee.  (and  other  defendants)  toge-  For  riot* 
ther  with  divers  other  evil  disposed  persons  to  the  jurors  afore-  ™*  l^t 
said  as  yet  unknown,  being  rioters,  routers  and  disturbers  of  the  *  root-ball 
peace  of  our  said  lord  the  king,  on,  fee.  with  force  and  arms  at  town  of 
the  town,  Sec.   &c.  unlawfully,  riotously,  and  routously  did  as-  Kingston 
semble  and  meet  together  to  disturb  the  peace  of  our  said  lord  the  Thames. ' 
king,  and  being  so  assembled  and  met  together,  did  then  and  there  (0 
unlawfully,  riotously  kick,  cast,  and  throw  a  certain  foot-ball  in 
and  about  the  said  town,  and  then  and  there  wilfully,  riotously, 
and  routously  made  a  great  noise,  riot,  disturbance  and  affray 
therein,  in  contempt,  fcc.  to  the  evil  example,  tec*  and  against 
the  peace,  Sec.    And  the  jurors,  Sec.  do  further  present,  that  the  Second 
aaid  defendants,  together  with  divers  other  evil  disposed  persons  ^J^,^ 
to  the  jurors  aforesaid  as  yet  unknown,  on  the  said,  &c.  with  force  nuisance 
and  arms,  at,  fcc.  did  unlawfully  assemble  and  meet  together,  and  l£Hmt  a  "* 
being  so  assembled  and  met  together,  did  then  and  there  wilfully  foot-ball- 
kick,  cast,  and  throw  a  certain  foot-ball  in  and  about  the  said  town, 
near  the  dwelling-houses  of  divers  liege  subjects  of  our  said  lord 
the  king,  and  also  in  divers  streets  and  common  highways  there, 
to  the  great  damage  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lord  the  king,  residing  in  the  said  dwelling- 
houses,  and  passing  and  repassing  in  and  along  the  said  streets 
and  highways,  to  the  evil  example,  fee.  and  against  the  peace, 
fee. 

[Commencement  of  information  a*  ante  7,  Lon.  Ed.~\  That  on,  &c.  Informs- 
and  long  before  that  time,  G.C.  esquire,  and  certain  other  persons,  m™J.y  thf 
were  the  proprietors  of  a  certain  theatre  or  play-house,  situate  in  the  crown 
the  parish  of  St  Paul,  C  G.,  within  the  liberty  of  W.  commonly  "^  [°r 
called  the  *  theatre  royal,  in  C.  G.,  otherwise  Covent  Garden  Covent 
Theatre,  and  then  and  there  had  lawful  power,  licence,  and  au-  theatre 
thority  from  time  to  time  to  show,  exhibit,  and  present,  tragedies,  «nd  P"5- 
comedies,  and  plays,  within  the  said  theatre,  and  to  gather  to*  7*4951 


(t)  This  indictment  was  drawn  balls  on  a  Shrove  Tuesday,  at  Kingi- 

A.  D.  1797,  by  a  very  eminent  plead-  ton  upon  Thames.     See  precedent 

er  for  the  purpose  of  suppressing  an  and  notes  ante  488*. 
ancient  custom  of  kicking  about  foot- 
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and  that  torpey,  &c.  further  gives  the  court  here  to  understand  and  be  in- 
the  defea.  g^^  That  on  thc  g^  &c#  thc  ^  c.  m#  gentleman,  was  a 

inadeariot  person  who  used  and  followed  the  profession  of  a  player,  and  then 
nelled*  the  wa8'  aiM*  'on5  before  that  time  had  been,  employed,  ,*  kept,  and 
manager,   retained  as  a  player  in  the  way  of  his  said  profession,  by  the  said 

flee  •  . 

'  r*4971  ®*  ^*  on  t*ie  De^a^  °f  tne  theo  proprietors  of  the  said  last  men* 
tioned  theatre,  for  and  during  a  certain  time  not  then  expired,  at 
and  for  a  salary  or  reward  therefore,  payable  to  the  said  C.  M. 
and  that  the  said  C.  M.  then,  and  for  divers,  to  wit,  thirty  years 
befone  that  time,  sought  his  livipg,  and  sustained  himself  and  his 
family,  by  his  said  profession  and  character  of  a  player,  and  there- 
fey  gained  and  acquired  great  gains,  and  a  comfortable  subsist- 
ence for  himself  and  his  family,  to  wit,  at,  &c.  aforesaid.  And 
the  said  coroner  and  attorney, .  &c.  further,  &c.  that  on  the  said, 
Sec/ the  aforesaid  play  called  the  Merchant  of  Venice,  was  appoint- 
ed by  the  said  G.  C.  as  such  .manager,  on  behalf  of  the  said  then 
proprietors  of  the  said  last  mentioned  theatre,  to  be  presented  and 
performed  on  that  day,  at  and  in  the  said  last  mentioned  theatre, 
according  to  public  notice  thereof  in  that  behalf  given,  he  jihe  said 
G.  C  ,  as  sijch  manager  as  aforesaid,  having  lawful  authority  for 
that  purpose ;  and  that  the  said  C.  M.  as  such  player  as  afore- 
said, was  appointed  by  the  said  G.  C.  as  such  manager  of  the  said 
last  mentioned  theatre  as  aforesaid,  to  play  and  perform  a  certain 
part  in  the  said  play,  called  and  distinguished  by  the  name  of  Shy- 
lock,  he  the  said  G«  C.  then  and  there  having  lawful  authority  to 
fnake  such  appointment,  to  wit,  at,  &c«  aforesaid*  And  the  said 
coroner  and  attorney,  fee.  further,  &c.  that  the  said  [defendant^ 
with  force  and  arms,  on  the  said,  &c.  at,  &c.  aforesaid,  did  un- 
lawfully, riotously,  and  routously  assemble  and  gather  together  in 
the  said  theatre,  to  disturb  the  peace  of  our  said  lord  the  king, 
and  being  so  assembled  and  gathered  together  in  the  said  theatre, 
then  and  there  unlawfully,  wickedly,  riotously,  routously,  at  and 
in  the  said  last  mentioned  theatre  or  play  house,  made  and  rais- 
ed, and  caused  and  procured  to  be  made  and  raised  a  great  noise, 
riof,  tumult,  and  disturbance,  and  thereby  then  and  there  unlaw- 
fully,  riotously,  tumultously,  and  turbulently  prevented  and 
hindered  the  said  C  M.  from  playing  and  performing  the  said 
part  of  Shylock,  in  the  said  play  called  the  Merchant  of  Ve- 
nice ;  and  then  and  there  wholly  obstructed  and  prevented 
the  performance. of  the  said  play,  there  in  the  said  last  men- 
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tioned  theatre»  without  the  consent  and  against  the  will  of  the 

fcaid  G.  C  and  the  said  then  proprietors  thereof;  and  then  and 

there  also,  unlawfully,  riotously,  tumultuou&ly,  and  maliciously 

forced,  compelled,  and  obliged  the  said  G.  C.  as  such  manager 

as  aforesaid,  for  and  on  the  behalf  of  the  then  proprietors  of  the 

said  last  mentioned  theatre,  against  the  will  of  the  said  G.  C.  and 

the  said  then  proprietors  of  the  said  theatre,  to  discharge  the  said 

C.  M*  without  his  consent,  and  against  hip  will,  •from  his  said  [*498J 

retainer  and  employment  of  a  player,  at  the  said  last  mentioned 

theatre,  and  wholly  to  dismiss  him  therefrom ;  by  means  where- 

of  the  said  C.  M   hath  ever  since  that  time  hitherto  remained 

wholly  discharged  and  dismissed  from  his  aforesaid  retainer  and 

employment,  and  hath  wholly  lost  and  been  deprived  of  great 

gains,  which  would  otherwise  have  accrued  to  him  therefrom,  to 

wit,  at,  &c.  aforesaid,  in  contempt  of  our  said  lord  the  king  and 

bis  laws,  to  the  manifest  injury  and  ruin  of  the  said  C.  M.  in  his 

said  profession  and  way  of  livelihood,  to  the  evil  example  of  all 

others  in  the  like  case  offending,  and  against  the  peace,  &c— 

And  the  said  coroner  and  attorney,  fee.  that  on  the  said,  Sec.  the  Third 

said  play  or  comedy,  called  the  Merchant  of  Venice  was  appoint-  SJ^DWh 

ed  by  the  then  proprietors  of  a  certain  other  theatre  or  play  house,  prietors 

called  the  theatre  royal  in  C.  G  ,  situate  in  the  said  parish  of  St.  &£?2Ji 

Paul,  C.  G.,  within  the  said  city  of  W.,  to  be  acted  and  perform-  that  the 

ed  on  that  day,  at  and  in  the  said  last  mentioned  theatre,  accord*  uta  n^fe 

ing  to  public  notice  in  that  behalf  previously  given  (the  said  then  **><*  *&* 

compelled 
proprietors  of  the  said  last  mentioned  theatre  or  play  house,  then  them  to 

and  there  having  lawful  power,  licence,  and  authority  for  that  ^fmiM' 
purpose) ;  and  that  the  said  C.  M.  being  then  and  there  a  player 
or  actor,  belonging  to  the  said  last  mentioned  theatre  or  play 
house,  and  before  that  time  and  then  retained  by  the  said  then 
proprietors  thereof,  as  such  player  or  actor,  and  was  then  and 
there  appointed  by  the  said  then  proprietors  thereof  to  play  and 
perform  a  certain  part  or  character  in  the  said  last  mentioned 
play  or  comedy,  called  Shylock,  (they  the  said  last  mentioned 
proprietors  of  the  said  last  mentioned  theatre  or  play  house,  hav- 
ing then  and  there  lawful  power,  licence,  and  authority  in  that  be- 
half )  to  wit,  at,  &c  aforesaid.     And  the  said  coroner  and  at- 
torney of  our  said  lord  the  king,  who  prosecutes  as  aforesaid, 
further  gives  the  court  here  to  understand  and  be  informed,  that 
the  said  defendants,  {state  the  riot  as  in  preceding  count,  except 
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that  the  defendant*  forced  the  proprietor*  to  dismiss  C  M.  wtk<* 

Fourth       out  stating  that  the  manager  came  upon  the  stage,"]     And  the  md 

arioUn*  coroner  and  attorney,  he.  further,  Sec.  that  the  said  defendants, 

the  play     on  the  said,  Sic.  at,  Sec.  aforesaid,  with  force  and  arms,  unlawful-* 

preventing  ty>  riotously,  and  routously  assembled  and  gathered  together  at 

the  per-     an(j  m  a  certain  other  theatre,  situate  in  the  said  parish  of  St.  Paul, 
romance  .  - 

ef  the  play.  C  G.,  commonly  called  the  Theatre  Royal  in  C.  G.»  to  disturb 

the  peace  of  our  said  lord  the  king,  and  being  so  assembled  and 

gathered  together,  then  and  there  made  and  raised,  and  caused 

and  procured  to  be  made  and  raised,  a  great  noise,  riot,  tumult, 

and  disturbance  there,  in  order  to  obstruct,  prevent,  and  hinder* 

[#499]  and  for  the  purpose  of  #  obstructing,  preventing,  and  hindering 
the  performance  of  the  exhibition  of  the  said  play  called  the  Mer- 
chant of  Venice,  in  the  said  last  mentioned  theatre,  and  which 
said  play  was  appointed  by  the  then  proprietors  of  the  said  last 
mentioned  theatre,  to  be  then  and  there  acted  and  performed  at 
and  in  the  said  last  mentioned  theatre,  on  that  day,  according  to 
'public  notice  thereof,  in  that  behajf  given,  (they  the  said  then  pro- 
prietors of  the  said  last  mentioned  theatre,  then  and  there  having 
,  lawful  power,  licence,  and  authority  for  that  purpose)  and  that  tho 
said  defendants,  did,  then  and  there,  with  force  and  arms,  unlaw- 
fully, tumultously,  riotously,  and  routously  obstruct,  prevent,  and 
totally  hinder  the  said  play  from  being  then  and  there  acted  and 
performed  at  and  in  the  said  last  mentioned  theatre,  to  wit,  at, 
&c.  aforesaid,  in  contempt,  &c.  to  the  great  loss  and  injury  of  the 
said  then  proprietors  of  the  said  last  mentioned  theatre*  to  the  evil 
and  pernicious  example,  Sec.  and  against  the  peace,  Sic*  [common 
conclusion  of  information^  ante  7,  Lon.  JEd."] 

[*500]         #  [-**  »«  the  precedent  ante  48  8  »  to  490*,  to  the  t,  and  then 

The  like    proceed  as  follows!  in  and  upon  one  A.  I.  in  the  peace  of  God* 

for  a  not  „.,... 

at  common  and  of  our  said  lord  the  king,  then  and  there  being,  (/)  unlawful- 

law  l^dan  ly,  riotously,  and  routously  did  make  an  assault,  and  him  the  said 

an  indivi-  A.  I.  then  and  there  unlawfully,  riotously,  and  routously,  did  beat, 

dual,  (i)    wound,  amj  ill-treat,  so  that  his  life  was  greatly  despaired  of,  (m) 

and  other  wrongs  to  the  said  A.  I.  then  and  there  unlawfully, 

riotously,  and  routously  did,  to  the  great  damage  of  the  said  A. 


O)  Cro.  C.C8  Ed.  413.    7  Ed.  (/)  This  allegation  is  unnecessary. 

669.  Burn*  J-  Riot.  2  Starkie,  64.  (m)  This  latter  allegation  is  not 

see  precedent  and  notes  ante  488',  necessary,  and  when  not  the  fact* 

*•«*  should  be  omitted. 
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L  and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity,  [add  a  count  for  a  conimon  assault,  as  float.'] 

That  A.  B.  late  of,  tec.  (and  other  defendants)  being  wicked,  For  a  riot* 
malicious,  and  evil  disposed  persons,  of  unruly  minds  and  turbu-  and  f^ 
lent  tempers  and  dispositions',  on,  8cc.  with  force  and  arms,  at,  imP?90lftj 
fee.  aforesaid,  unlawfully,  riotously,  routously*  and  injuriously,  did  for  obtain-* 
assemble  and  gather  together,  to  disturb  the  peace  of  our  said  j?S  money 
lord  the  king,  and  so  being  then  and  there  assembled  and  gather-  party 
c&  together,  a  very  great  riot,  rout,  tumult  and  disturbance  then  f*l»e,y /J0^ 
and  there  did  make  and  cause  to  be  made,  and  in  and  upon  one  C.  in  order  to 
D.  in  the  peace  of  God  and  our  said  lord  the  king*  then  and  there  ^^^ 
being,  unlawfully,  riotously,  routously,  and  injuriously,  did  make  a  (n) 
violent  assault,  and  him  the  said  C.  D.  then  and  there  did  violently, 
riotously,  and  routously  beat,  bruise,  wound  and  ill-treat,  so  that  his 
Hie  was  despaired  of;  (o)  and  him  the  said  C.  D.  then  and  there 
with  force  and  arms,  unlawfully,  riotously,  routously  and  injuri- 
ously against  the  will  of  the  said  C.  D.,  and  contrary  to  the  laws 
of  this  realm,  without  any  legal  warrant,  authority,  or  justifiable 
or  probable  cause  whatsoever,  did  imprison,  and  detain  in  prison 
there  for  a  long  space  of  time,  to  wit,  for  the  space  of  two  hours 
then  next  following,  and  until  the  said  C.  D.  had  given  unto  them 
the  said  defendants  the  sum  of  three  shillings  for  his  delivery  and 
enlargement,  from  the  said  imprisonment  and  other  wrongs  to 
the  *  said  C.  D.,  they  the  said  defendants  then  and  there  unlaw-  [*501] 
fully,  violently,  maliciously,  riotously,  routously  and  injuriously, 
did,  to  the  great  damage  of  the  said  C.  D.  in  contempt  of  our  '  . 

said  lord  the  king  and  his  laws,  to  the  evil  example,  &c.  and 
against  the  peace,  fee.    And  the  jurors,  fee.  do  further  present,  Second 
that  the  said  defendants  afterwards,  to  wit,  on,  &c.  aforesaid,  with  disturb- 

force  and  arms,  at,  Sec*  aforesaid,  unlawfully  and  injuriously  did  *nce,. &c' 
....  .  ....  ..  . ,  omitting 

assemble  and  gather  together  to  disturb  the  peace  of  our  said  the  riot 

lord  the  king,  and  so  being  then  and  there  assembled  and  gather-  *nd  P*y* 

.  ^  mentof 

ed  together,  as  last  aforesaid,  a  very  great  noise  and  disturbance  money ' 
then  and  there  did  'make  and  cause  to  be  made,  in  and  upon  the 
said  C.  D.  in  the  peace  of  God  and  our  said  lord  the  king,  then 
and  there  being,  unlawfully  and  injuriously  did  make  a  violent 
assaul^;  and  him  the  said  C.  DJ  did  then  and  there  violently  beat, 


(*)  See  Cro.  C.  C  8  Ed.  413.  7    ante  488*,  9*. 
£d«  670«  and  precedent  and  notes       (•)  See  supra  note  (»)« 
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bruise,  wound  and  ill-treat,  so  that  hit  life  was  greatly  despaired 
of;  and  him  the  said  C.  D«  then  and  there  with  force  and  arms* 
unlawfully  and  injuriously,  against  the  will  of  him  the  said  €.  D* 
and  contrary  to  the  laws  of  this  realm,  without  any  legal  warrant* 
authority,  or  justifiable  or  probable  cause  whatsoever,  did  impri- 
son, and  detain  in  prison  there  for  a  long  space  of  time,  to  wit* 
for  the  space  of  two  hours  then  next  following,  and  other  wrongs 
to  the  said  C.  D.  they  the  said  defendants  then  and  there  unlaw- 
fully, violently,  maliciously  and  injuriously  did,  to  the  great 
damage,  tec.  [cm  in  the  Jlret  county  odd  a  count  for  a  common  o$* 
%aulty  fioet  offence*  to  the  fiereon.'] 
For  riot-        Surrey.  ,  That  A.  B.  late  of,  fcc.  (and  other  defendants)  with 
sembling    divers  other  persons  to  the  jurors  aforesaid  as  yet  unknown,  to 
^th"1^  ***e  number  of  twenty  and  more,  being  of  unruly  and  turbulent 
figy  of  a     tempers  and  dispositions,  and  unlawfully  and  wilfully  intending 
PcrpM|,(/0  to  disquiet,  disturb,  and  terrify  one  C.  D«  a  subject  of  our  lord 
the  king,  on,  fcc.  with  force  and  arms,  at,  tec.  unlawfully,  wil«» 
fully  and  riotously,  did  assemble  and  meet  together,  with  mten- 

■ 

tion  to  break  and  disturb  the  peace  of  our  said  lord  the  king,  and 
being  so  assembled  as  aforesaid,  a  certain  wooden  gibbet  in  a 
common  highway  there  called  S.  L.  and  near  to  the  dwelling 
house  of  the  said  C.  D.  unlawfully,  riotously,  routously  and  con- 
temptuously, did  erect,  and  a  certain  figure  resembling  a  man, 
as  and  for  the  effigy  of  the  said  CVD*,  then  and  there  unlawfully, 
riotously,  routously,  and  contemptuously  did  hang  and  affix  to  the 
said  gibbet,  and  did  then  and  there  threaten,  that  if  they  had  the 
said  C.  D.  they  would  hang  him  up  alive,  and  did  then  and  there 
unlawfully,  riotously,  routously,  and  contemptuously  make  a  very 
[*502]  great  noise  and  disturbance  for  the  space  of  three  *  hours  then 
next  following,  and  upwards,  to  the  great  damage,  terror  and  af- 
frightment  of  the  said  C.  D.,  to  the  great  terror  of  all  the  king's 
subjects  then  and  there  being,  in  contempt,  fcc.  to  the  evil,  fcc. 
and  against  the  peace,  fcc.  Second  Count*  And  being  then  and 
there  so  assembled  and  met  together  as  aforesaid,  unlawfully, 
riotously  and  contemptuously,  did  make  a  very  great  noise  and 
disturbance,  and  did  then  and  there  continue  and  remain  making 


(p)  On  this  indictment  all  the  other  forms  post  as  to  effigies,  and 
defendants  were  convicted  at  Stir-  see  precedent  and  notes  ante  488*, 
rey  Lent  Assizes,  A.  D.  1783.    See    9*. 
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* 

ji  very  great  riot,  noise  and  disturbance,  and  otherwise  misbe- 
having themselves  for  the  space  of  three  hours,  to,  &c. 

That  the  defendants,  [stating  their  name*  and  additions)  to-  For  a  riot 
gether  with  divers  other  persons,  to  the  jurors  aforesaid  as  yet  Ungr  down 

unknown,  being  rioters,  routers,  and  disturbers  of  the  peace  off11  out- 

house  at 
our  said  lord  the  king,  on,  tec.  with  force  and  arms,  that  is  to  common 

say,  with  sticks,  staves,  and  other  offensive  weapons,  at,  &c. Uw*  (?)  t 
aforesaid,  unlawfully,  riotously,  and  routously,  did  assemble  and 
gather  together  to  disturb  the  peace  of  our  said  lord  the  king ; 
and  being  so  assembled  and  gathered  together,  one  building, 
lodge,  and  out-house  in  the  possession  of  C.  D.  of,  Sec.  then  and 
there  unlawfully,  riotously,  and  routously,  did  pull  down,  remove, 
break,  and  destroy,  and  other  wrongs  to  the  said  C.  D.,  to  the 
great  damage  of  the  said  C.  D.,  and  against  the  peace,  &c.  [Se- 
cond count  for  a  common  riot  as  ante.) 

[Commencement  as  ante  7,  Lon.  Ed,)  That  defendants,  [stating  Informa- 
names  and  additions)  and  divers  other  evil  disposed  persons,  to  the  ri0tOu»  as- 
said  coibner  and  attorney  as  yet  unknown,  being  rioters,  routers,  sembly 
and  disturbers  of  the  peace  of  our  said  lord  the  king,  («)  on,  &c.  iaUea,  &c. 
with  force  and  arms,  to  wit,  with  cutlasses,  sticks,  pipe  staves,  breaking 
bludgeons,  and  other  offensive  weapons,  at,  &c.  aforesaid,  did  room,  part 
unlawfully,  riotously,  and  routously  assemble  and  meet  together  ?f  E  ware 
to  disturb  the  peace  of  our  said  lord  the  now  king}  and  being  so  making  a. 
assembled  and  met  together,  did  then  and  there,  unlawfully,  riot-  ™e^m 
ously,  and  routously  break  and  enter  into  a  certain  room  in  and  and  as* 
part  of  a  certain  warehouse  or  building  of  one  C»  D.  there  situate,  ^y^™. 
and  in  which  said  room,  divers  and  very  many  persons  were  then  sons  there 
and  there  assembled  and  met  together,  and  did  then  and  there  -njf  an(j  " 
unlawfully,  riotously,  and  routously  make  a  great  noise,  tumult,  wounding 
and  affray  in  the  said  room,  in  breach  of  the  peace  of  our  said  breaking 

lord  the  king,  and  then  and  there,  with  the  said  cutlasses,  sticks,1?  PJece» 

the  furm* 

pipe  staves,  bludgeons,  and  other  offensive  weapons,  unlawfully,  ture,  &c. 
&c.  assaulted,- C.  D.  [and  five  others  named.]  and  divers  other  W 
persons  whose  #  names  are  to  the  said  coroner  and  attorney  as  yet  [*503] 
unknown,  in  the  peace  of  God  and  our  said  lord  the  king,  then 
and  there  being  in  and  near  the  said  room,  and  them  the  said  C. 


(?)  See  form  4  Weniw  151.  and  against  Roberts  and  others, 

precedent  and  notes  ante  488',  9*.  («)  See  ante  488*,  9%  why  these 

(r)  This  information  was  drawn  words  should  be  inserted. 
A.  D.  1797,  by  an  eminent  pleader, 


\ 


\  I 
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D.,  &c.  and  the  said  other  persons  then  and  there  unlawfully,  fee, 
cut,  beat,  dragged  about,  wounded,  and  ill-treated,  so  that  their 
lives  were  thereby  then  and  there  greatly  despaired  of,  and  then 
and  there  unlawfully,  fcc.  broke  down,  broke  to  pieces,  demolish* 
ed,  and  destroyed  the  window  shatters,  and  divers  other  parts  of 
the  said  warehouse  or  building,  and  then  and  there,  unlawfully, 
&c.  broke  up,  tore  up,  broke  to  pieces,  damaged,  spoiled,  and  de« 
stroyed  the  benches,  chairs,  and  divers  other  articles  of  Che  fur* 
niture  and  fixtures  of  and  in  the  said  room,  and  other  wrong  to 
the  said  C.  D.  &c.  then  and  there,  unlawfully,  riotously,  and 
routously  did  to  the  great  damage  of  the  said  C.  D.  &c.  in  con- 
tempt, &c.  to  the  evil  and  pernicious  example,  fee*  and  against 
the  peace,  Sec.  [Second  count  same  as  first,  omitting  the  state- 
ment of  the  assembly  and  the  demolition  of  the  house.  Third 
count  for  a  common  assault  on  all  the  parties  injured*  Six  other 
counts  for  common  assaults  on  each  of  them  separately.  Conclu- 
sion of  information  as  ante  7,  Lon.  Ed^ 
For  a  riot  That  the  defendants,  [inserting  their  names  and  additions."]  be* 
anda^1*6  ^S  respectively  rioters,  routers,  and  disturbers  of  the  peace  of 
stoking  a  our  said  lord  the  king,  on,  Sec.  with  force  and  arms,  at,  &c.  did 
"^  '  unlawfully,  riotously,  and  routously  assemble  and  meet  together 
to  disturb  the  peace  of  our  said  lord  the  king,  and  being  so  as- 
sembled and  met  together,  the  dwelling-house  of  one  C.  D.  there 
situate,  then  and  theret  unlawfully,  riotously,  and  routously  did 
break  and  enter,  and  then  and  there,  unlawfully,  riotously,  and 
routously  did  make  a  great  noise,  riot,  disturbance,  and  affray  in 
the  said  dwelling-hotise,  and  then  and  there,  unlawfully,  riotous- 
ly, and  routously  stayed  and  continued  in  the  said  dwelling-house, 
making  suc.h  noise,  riot,  disturbance,  and  affray  then  for  a  long 
space  of  time,  to  wit,  for  the  space  of  three  hours,  and  thereby, 
for,  and  during  all  that  time  there,  greatly  disturbed,  disquieted, 
terrified,  and  alarmed  the  said  C.  D.  and  his  lodgers  and  inmates 
in  the  peaceable  and  quiet  possession,  use,  occupation,  and  enjoy- 
ment of  his  dwelling-house,  and  then  and  there,  unlawfully,  &c. 
made  an  assault  upon  one  £.  F.  a  lodger  and  inmate  of  the  said 
C.  D.  in  the  peace  of  God  and  our  said  lord  the  king,  then  and 
there  being  in  the  said  dwelling-house,  and  him  the  said  CD. 


(0  From  the  MS.  collection  of  a  gentleman  at  the  bar,  see  precedent, 
and  notes  ante  488%  9*. 
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then  and  there  unlawfully,  riotously,  Sec.  did  then  and  there  beat, 
wound,  and  ill-treat,  so  that  his  life  was  thereby  then  and  there 
greatly  despaired  of,  and  other  wrongs  to  *  the  said  E.  F.  then  [*504] 
and  there  unlawfully,  Sec.  did  to  the  great  damage,  Sec.  to  the  evil, 
Sec.  and  against  the  peace,  Sec.  [Second  count  for  a  common  as- 
sault  upon  the  lodger."] 

The  jurors,  &c.  that  defendants,  aforesaid,  on,  8cc.  with  force  For  riot* 
and  arms,  at,  Sec.  did  unlawfully,  riotously,  routously,  and  tumul  termer 
tuously  assemble  and  meet  together  to  disturb  the  peace,  8cc.  and  plaintiff's 

.  house  and 

being  so  unlawfully,  riotously,  routously,  and  tumultuously  as-  snop  ancL 

scmbled  and  met  together,  with  force  and  arms,  did  break  and  ^"wwg 

enter  the  shop  of  one  C.  D  at,  Sec*  aforesaid,  and  did  then  in  the  goods  into 

said  shop,  unlawfully  and  against  the  will  of  the  said  C  D.  with  **  8trcct' 

force  and  arms,  stay  and  continue  in  the  said  shop  for  a  long  time, 

to  wit,  for  the  space  of  four  hours,  and  then  and  there  unlawfully 

did  seize  and  take  into  their  custody  and  possession,  the  goods 

and  chattels  of  the  said  C.  D.,  to  wit,  Sec.  [here  set  out  the  goods.} 

the  goods  and  chattels  of  the  said  C.  D.  of  the  value  of  fifty  pounds, 

then  and  there  found  in  the  said  shop,  which  the  said  defendants 

did  take,  throw,  and  remove  from  and  out  of  the  said  shop,  and 

did  throw,  put,  and  lay,  and  throw  and  lay  down  the  same  into  the 

public  street  and  king's  highway  there  in,  Sec.  aforesaid}  and  in 

so  doing,  did  unlawfully  break,  tear,  rend,  haul,  damage,  and  spoil 

the  said  goods  and  chattels,  and  other  wrongs  did,  to  the  great 

damage  of  the  said  J.,  and  against  the  peace,  Sec.     [Second  count 

for.  a  forcible  entry  into  the  house  of  C.  D.  as  float,   offences  to 

real  firofierty.     Third  count  forcible  entry  and  damaging  goods  as 

in  the  Jlrst.'] 

Herefordshire.     That  A.  B.  late  of,  Sec.  C.  D,  late  of,  Sec.  and  For  a  riot 
divers  other  evil  disposed  persons,  to  the  number  of  twenty  and  m  a  ^wci- 
more,  to  the  jurors  aforesaid  as  yet  unknown,  being  rioters,  rou-  line  house 
ters,  and  disturbers  of  the  peace  of  our  said  lord  the  king,  on,  Sec.  m0ving 
with  force  aod  arms,  in,  Sec.  aforesaid,  did  unlawfully,  riotously,  goods*  (*) 
and  routously  assemble  and  meet  together  to  disturb  the  peace  of 
our  said  lord  the  king,  and  being  so  assembled  aod  met  together, 


(«)  See  form  4  Wentw.  311.    No  1731.  8  T.  R.  357.  ante  488%  9\ 

indictment  lies  at  common  law  for  a  (*)  Cro.  C.  A.  16.  2  S'arkie.  397. 

trespass  committed  to  land  or  goods,  and  precedent  and  notes  ante  488% 

unless  there  be  a  riot  or  a  forcible  9*. 
entry.    §ee  3  Burr,  1701,  3,  1707, 

Vol.  IL  SO 
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the  dwelling-house  of  one  E.  F.  spinster,  there  situate,  then  and 
there  unlawfully,  riotously,  and  routously  did  break  and  enter,  and 
in,  and  upon  the  said  £.  F.  in  the  peace  of  God  and  our  said  lord 
the  king,  and  in  the  said  dwelling-house  then  and  there  being) 
unlawfully,  riotously,  and  routoubly  did  make  an  assault ;  and  her 
the  said  £.  F.  then  and  there  unlawfully,  riotously,  and  routously 
did  beat,  bruise,  wound,  and  ill-treat,  so  that  her  life  was  greatly 
-despaired  of,  and  then  and  there,  unlawfully,  riotously,  and  rout- 
I  5U5J  ously  put,  c4st,  fling,  *  and  throw  divers  goods  and  chattels,  to 
wit,  8cc.  [here  set  out  the  goods]  of  her  the  said  £.  F.  of  the  value 
of  40*.  then  being  in  the  said  dwelling-house  from  and  out  of  the 
same,  and  thereby  greatly  broke,  damaged,  and  spoiled  the  said 
goods  and  chattels,  and  other  wrongs  to  the  said  £.  F.  then  and 
there  unlawfully,  riotously,  and  routously  did,  to  the  great  dam- 
age of  the  said  £.  F.  to  the  evil  example,  Sec.  and  against  the 
peace,  Sec.     [Add  a  count  for  a  common  assault."] 

Against  That  A.  B.  late  of,  Sec.  C.  D.  late  of,  Sec.  and  E.  F.  late  of, 

three  for  a  . 

riot  before  &c-  on,  Sec.  with  force  and  arms,  Sec.  at,  Sec.  in,  Sec.  did  unlawful- 
ofG  H*  ^'  riotously,  routously  and  tumultuously  assemble  and  gather  to- 
and  shoot*  gether  to  disturb  the  peace  of  our  said  lord  the  king,  and  being 
rSded*     so  asseniDled  ana*  gathered  together,  did  then  and  there  unlawful- 
gun  \yy  riotously,  routously,  tumultuously,  violently  and  outrageously 
his^wm-     raa^c  a  great  noise,  disturbance  and  affray  near  to  and  about  the 
dow&and  dwelling-house  of  one  G.  H.  there  situate,  and  did  unlawfully, 
injr  to    "    ^c.  stav  ano*  continue  near  to  and  about  the  dwelling-house  of  the 
shoot  him.  said  G.  H.  making  such  their  noise,  disturbance  and  affray  for  a 
y)  long-  space  of  time,  to  wit,  for  the  space  of  two  hours,  and  during 
that  time  there  did  unlawfully,  Sec.  shoot  off  a  certain  gun  loaded 
with  gunpowder  and  leaden  shot,  at  and  against  the  said  dwelling- 
house,  and  through  certain  windows  parcel  thereof,  and  thereby 
then  and  there  not  only  greatly  terrified  and  alarmed  the  said  G. 

■ 

H.  and  his  family,  and  disturbed  and  disquieted  them  in  the  peace- 
able and  quiet  possession,  use  and  occupation  of  the  said  dwel- 
ling-house, but  also  then  and  there  broke  to  pieces,  shattered  and 
damaged  the  glass,  to  wit,  twenty  panes  of  glass  of  great  value, 
then  and  there  affixed  and  belonging  to  the  said  windows,  and 
then  and  there  with  loud  and  horrid  oaths  and  imprecations,  un- 
lawfully, Sec.  menaced  and  threatened  the  said  G.  H.  to  shoot  him 


0)  See  form  4  Wentw.1 309.  and  precedent  and  notes  ante  488%  9*. 
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through  the  body,  and  other  wrongs  to  the  said  G.  H.  then  and 
there  unlawfully,  &c.  did  to  the  great  damage  of  him  the  said  G. 
H.  and  against  the  peace,  fee.  [A  count  may  be  added  omitting 
the  statement  of*  the  riot,  for  shooting  off  the  gun  at  windows  of 
house,  as  post,  "  offences  to  real  property,9*  and  ante  23,  Lon.  Ed. 
sed  quaere  as  to  this  count  as  no  indictment  lies  for  a  mere  tres- 
pass, 3  Burr.  1701,  3,  6,  1731.  ante  23,  Lon.  Ed.] 


*  INDICTMENTS  FOR  OFFENCES  AGAINST  PUBLIC    [*506] 
PEACE,  FOR  INCITING  TO  A  RIOT. 

Yorkshire.     That  A.  B.  late  of,  Sec.  being  a  person  of  an  evil,  For  incit* 

seditious,  and  turbulent  disposition,  and  maliciously  intending  and  sons*  to* 

endeavouring  to  disturb  the  tranquillity,  good  order,  and  govern-  make  a 

ment  of  this  realm,  and  to  endanger  the  persons  and  property  of  jf\T*i       • 

a  great  number  of  his  majesty's  quiet  and  peaceable  subjects,  on,  count,  for 

&c.  and  on  divers  other  days  and  times  between  that  day  and  the  persons  to 

first  day  of  June  in  that  year,  at,  &c.  aforesaid,  unlawfully,  wick-  ***emble, 

and  that  in 
edly  and  maliciously  intended,  devised,  and  endeavoured  as  much  consc- 

as  in  him  lay  to  raise  and  create  insurrections,  riots  and  tumults  <lue"c.e  °f 

.    .        .  -  .  suc"  in- 

within  this  realm  for  the  disturbance  of  his  majesty's  peace,  and  citement 

to  the  great  terror  and  annoyance  of  his  liege  and  peaceable  sub-     Qy 

so* 

jects.  And  that  the  said  A.  B.  in  prosecution  of  his  said  wicked 
intention  and  purpose,  and  for  the  effecting  and  accomplishing 
thereof  on  the  said,  8cc.  and  on  the  said  other  days  and  times,  at, 
&c.  aforesaid,  with  force  and  arms  unlawfully,  wickedly  and  ma- 
liciously incited,  encouraged,  and  as  much  as  in  him  lay,  endea- ' 
voured  and  laboured  to  persuade,  instigate  and  prevail  on  divers  . 
liege  subjects  of  our  said  lord  the  king,  whose  names  to  the  jur- 
ors aforesaid  are  as  yet  unknown,  inhabiting  in  the  said  parish  of 
C.  and  in  the  neighbourhood  of  the  same,  with  force  and  arms, 
unlawfully,  riotously  and  tumultuously  to  assemble  and  gather  to- 
gether to  disturb  the  peace  of  our  said  lord  the  king,  and  to  in- 


(s)  See  a  similar  precedent,  Cro.  East,  17.  6  East.  474.    For  a  con- 

C.  C.  8  Ed.  420-  Cro.  C.  A.  256—  gpiracy  to  commit  a  riot,  .Sec.  see 

As  to  the  criminality  of  incitements  Cro.  C.  C.  8  Ed.  422.  and  post  title 

and  solicitations  to  commit  misde-  "conspiracies*" 
meanours,  see  ante  480*.  n.  f.    2 
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jure  and  annoy  a  great  number  of  the  peaceable  subjects  of  our 
said  lord  the  king  in  their  persons  and  properties,  and  that  by 
means  and  in  pursuance  of  the  said  wicked  instigations  and  en- 
deavours of  the  said  A.  B.  a  great  number  of  persons,  to  the  num- 
ber of  one  hundred  and  more  to  the  jurors  aforesaid  as  yet  un- 
known,  afterwards,  to  wit,  on,  fee.  with  force  and  arms  at,  &c. 
aforesaid,  unlawfully,  riotously,  routously  and  tumultuously  as- 
sembled and  gathered  together  to  disturb  the  peace  of  our  said 
lord  the  king,  and  being  so  assembled  and  gathered  together  did 
then  and  there  unlawfully,  riotously,  routously  and  tumultuously 
continue  together  in  a  riotous  and  tumultuous  manner  for  a  long 
time,  that  is  to  say,  for  the  space  of  six  hours  then  next  follow- 
ing, and  during  all  that  time  committed  many  great  violent  and 
L  5®7 J    enormous  *  outrages,  in  breach  of  the  peace  of  our  said  lord  the 
king,  to  the  very  great  terror,  disturbance  and  grievance  not  on- 
ly of  many  of  his  said  majesty's  quiet  and  peaceable  subjects  then 
inhabiting  and  residing  there,  but  also  of  all  other  of  his  said  ma- 
jesty's quiet  and  peaceable  subjects  then  and  there  passing  and 
repassing  in  and  about  their  lawful  affairs  and  business,  in  con- 
tempt of  our  said  lord  the  king,  in  open  violation  of  the  laws, 
good  order  and  government  of  this  realm,  to  the  evil  and  perni- 
Second      cious  example,  Sec.  and  against  the  peace,  fee.     And  the  jurors, 
leaving  out  &c«  do  further  present,  that  the  said  A.  B.  being  such  person  as 
the  assem-  aforesaid  and  unlawfully,  maliciously  and  wickedly  devising,  in- 
tending and  endeavouring  again  to  disturb  the  peace  of  our  said 
lord  the  king,  and  to  cause  other  insurrections,  riots  and  tumults 
within  this  realm,  to  the  great  terror,  annoyance,  and  disturbance 
of  his  majesty's  liege  and  peaceable  subjects,  afterwards,  to  wit) 
on  the  said,  fee.  at,  fee.  aforesaid,  unlawfully,  wickedly  and  ma- 
liciously incited,  stirred  up  and  as  much  as  in  him  lay  endeavour- 
ed and  laboured  to  persuade  a  great  number  of  other  liege  sub- 
jects of  our  said  lord  the  king,  whose  names  to  the  jurors  afore- 
said are  as  yet  unknown,  with  force  and  arms  unlawfully,  riot- 
ously and  tumultuously  to  assemble  and  gather  together  to  dis- 
turb the  peace  of  our  said  lord  the  king,  and  to  terrify,  annoy, 
disturb  and  injure  many  other  of  his  said  majesty's  liege,  peace. 
able  and  quiet  subjects,  in  contempt,  fee.  in  open  violation  of  the 
laws,  good  order  and  government  of  this  realm,  to  the  evil  and 
pernicious  example,  fee.  and  against  the  peace,  fee* 


*CHAPTER  XL  [*509J 


INDICTMENTS,  &c.  FOR  OFFENCES  AGAINST  PUB- 
LIC TRADE. 


Bankrupts  Embezzlement  and  not  Surrendering— Enhancing 
Price  of  Provisions  by  False  Humours — Forestalling,  En* 
grossing,  and  Regrating— Obstruction  in  Purchasing  Corn 
—Exercising  Trades  not  having  Served  Apprenticeship—* 
Seducing  Artificers— Exporting  Machines— Usury,  £s?c. 
&c. 


THAT  J.  S.  late  of,  Sec.  clothier,  dealer,  and  chapman,  on,  fee.  Against  a 

was  and  for  a  long  time,  to  wit,  for  the  space  of  six  months  and  faJ^HwJ* 

more  before  then  had  been  and  was  a  clothier,  dealer,  and  chapman,  ce&linghis 

effect  8,on 
-  ■     i      ■    ■   -  5  Geo.  II. 

c.  30.  (a) 
(a)  This  was  the  indictment  on    out,  whereupon  the  perscn  against 

which  Senior  was  convicted  and  whom  the  commission  isaied  is  de- 
executed  ;  it  was  settled  by  a  ve-  dared  a  bankrupt,  shall  not  within 
ry  eminent  barrister  now  on  the  forty-two  days  after  notice  thereof 
bench.  See  indictment  on  the  sta-  in  writing  to  be  left  at  his  usual 
tutes  enacted  before  5  Geo.  II.  c.  place  of  abode ;  or  personal  no* 
30.  Trem.  P.  C.  239.  and  other  tice,  in  case  such  perssn  be  then 
precedents  under  5  Geo.  IT.  c  30.  in  prison,  and  notice  given  in  the 
Cro.  C.  C.  8  Ed  71  to  78.  2  Leach,  London  Gazette  that  such  com* 
996.  Starkie,  543.  and  ante  402  to  mission  is  or  has  been  issued,  and 
408—.  Offence.  The  5  Geo  II.  c.  of  a  time  and  place  of  a  meeting  of 
30.  s.  1.  enacts,  that  if  any  persons  the  commissioners  tierein  named 
who  become  bankrupts  within  the  or  the  major  part  of  them,  surren- 
intent  and  meaning  of  the  several  der  himself  to  the  said  commifr- 
statutes  in  force  concerning  b  ink-  sioners  named  in  tte  said  commis- 
rupts,  or  any  of  them,  and  against  sion  or  the  major  pirt  of  them,  and 
whom  a  commission  of  bankrupt  sign  or  subscribe  men  surrender, 
under  the  great  seal  of  Great  Bri-  and  submit  to  be  examined  from 
tain  has  been  awarded  and  issued  time  to  time  upon  oath,  or  being  of 
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f*510]  *  and  for  all  that  time  did  use  and  exercise  the  trade  of  merchan- 
dize, by  way  of  bargaining,  exchange,  bartering,  and  chevisance, 


the  people  called  Quakers,  upon    cepted,)  then  he  the  said  bank- 
the  solemn  affirmation  by  law  ap-    nipt  in  case   of  any   default  and 
pointed  for  such  people,  by  and  be-    wilfol  omission  in  not  surrender- 
fore  such   commissioners  or  the    ing  and  submitting  to  be  examined 
major  part  of  them  by  such  com-    as  aforesaid,  or  in  case  he  shall 
mission    authorized,    and    in    all    remove,  conceal,  or  embezzle  any 
things  conform  to  the  several  sta*    part  of  his  estate  real  or  personal 
tutes  then  made  and  in  force  con-    to  the  value  of  201.,  or  any  books 
cerning  bankrupts ;  and  also  upon    of  account,  papers  or  writings  re- 
such  his,  her,  or  their  examina-    lating  thereto,  with  an  intent  to 
tion  fully  and  truly  disclose  and    defraud   his    creditors,    shall    be 
discover  all  his,  her,  or  their  cf-    deemed  and  adjudged  to  be  guilty 
feels  and  estate,  real  and  personal,    of  felony  without  benefit  of  clergy, 
and  how,  and  in  what  manner,  to    and  his  goods  and  estate  shall  be 
whom  and  upon  what  considera-    divided  among  the  creditors  seek* 
tion,  and  at  what  time  or  times    ing  relief  under  the  commission, 
he  hath  disposed  of,  assigned,  or    This  statute,  after  having  been  con- 
transferred  any  of  his,  her,  or  tbei  r    tinned  by  several  intermediate  pro- 
goods,  wares,  merchandizes,  mo-    visions,  was  at  length  by  37  Geo. 
nies,  or  other  estate  and  effects,    III.  c.  124.  made  perpetual.    This 
(and  all  books,  papers,  and  wri-    law  has  been  considered  as  so  very 
tings  relating  thereto)  of  which    severe,  that  jn  cases  where  it  ap- 
he  was  possessed,  or  in  or  to  which    peared  the  absence  of  the  defendant 
he  was  any  ways  interested  or  in-    was  occasioned  rather  by  ignorance 
titled,  or  which  any  person  had  or    or  accident  than  design,  the  lord 
hath  or  have  had  in  trust  for  him,    chancellor  has  superseded  the  com  - 
•r  for  his  use  at  any  time  before    mission,  in  order  to  prevent  the 
or  after  the  issuing  of  the  said  com*    commencement  of  proceedings  un- 
mission,  or  whereby  such  person    der  it,  1  Atk.  232.     The  bank- 
er his  family  hath  or  may  have  or    rupt  will  not  be  guilty  of  felony  if 
expect  any  profit,  possibility  of    he  surrender  be  fore  the  last  moment 
profit,  benefit  or  advantage  what-    of  the  time  allowed  him  3  though 
soever,  except  only  such  part  of    it  is  both  his  interest  and  his  duty 
his  estate  and  effects  as  shall  have    so  to  do  as  soon  as  possible,  2 Burr, 
been  really  and  bona  fide  before    1124.   Cowp.  156.    Where,  by  an 
sold,  or  disposed  of  in  the  way  of   innocent  default  he  has  omitted  so 
his  trade  md  dealings,  and  except    to  do,  as  in  case  of  sickness,  the 
such  sums  of  money  as  shall  have    chancellor  will  order  the  com  mis- 
been  laid  rat  in  the  ordinary  ex-    sioners  to  appoint' a  meeting  at 
pense  of  hit  family  ;  and  also  upon    which  he  may  surrender,  6  Ves. 
such  examtoation  deliver  up  unto    Jun.  445.  1  Montague,  B.  L.  416. 
the  said  commissioners  by  the  said    Arobl.  307.    But  this  will  be  no 
commission  authorised,  or  the  ma-    bar  to  a  prosecution  for  felony, 
jor  part  of*  them,  all   such    part    6  Ves.  Jun.  445.    As  to  the  power 
of  his  the  sud  bankrupt's  goods,    of  the  commissioners  to  examine 
wares,  merchandizes,  money,  es-    and  commit,  see   2  Burr.  1122., 
tate,  and  effects,  and  all   books,    2  Ld.  Raym.  851.,  1  Salk.  348., 
papers,  and  writings  relating  there-    2  Stra.  BZ0n  2  Bla.   Rep.  1035. 
unto,  at  the  tiipe  of  such  exami-    And  see    in    general,  Bac.  Abr. 
nation,  shall  be.  in  his  possession,    Bankrupt,  J.  Cro.  C.  C.  75  to  77. 
custody,  or  power,  (his  necessary    Indictment.    The  principal  nicety 
wearing  apparel,  and  the  necessa-    in  framing  the  indictment  is  the 
ry  wearing  appatel  of  the  wife  and    recital  of  the  proceedings  before 
children  of  such  bankrupt  only  ex-    and  under  the  commission.     It 
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and  did  *  seek  his  trade  of  living  by  buying  and  selling,  to  wit,  at,   [*511] 
fcc.  aforesaid,  and  that  the  said  J.  S.  so  as  aforesaid,  using  and  ex- 
ercising *  the  trade  of  merchandise  by  way  of  bargaining,  ex-  [*512j 
change,  bartering,  chevisance,  and  seeking  his  trade  of  living  by 
buying  and  selling  as  aforesaid,  on  the  said,  &c.  at,  Sec.  aforesaid, 
became  and  was  indebted  to  one  J.  D.  in  the  sum  of  1001.  and  up-  Petition- 
wards  for  a  just  and  true  debt,  and  being  so  indebted  and  so  using  [jJrVdebt 
and  exercising  the  trade  of  merchandise  by  way  of  bargaining. 


must  be  stated  that  the  commission  id.  1  Leach,  10. — Evidence.    The 
was  duly  awarded,  and  the  mere  prosecutor   must,   on  the  trial  of 
allegation  that  it  was  issued  out  every  indictment  under  5  Geo.  II. 
and  awarded  will  not  suffice,   1  c.  30.  *.  1.  be  prepared  to  prove 
Leach,   10,   and  it  must  not   be  all  the  proceedings  by  which  the 
stated,  that  it   was  issued  nut  of .  prisoner  was  made  a  bankrupt,  as 
the  Court  of  Chancery,  3  Camp,  well  as  the  notices  requiring  him 
58.   The  words  of  the  statute  must  to  surrender,  1  Atk.  211.    And  the 
also  be  attended  to  with  the  strict-  chancellor  will  not  aid  him  by  or- 
est  precision.    Thus  as  it  is  there  dering  the  clerk  to  the  commission 
stated,  "  After  notice  in  the  Lon-  to  attend  on  the   trial  with   the 
don  Gazette,  that  such  commission  proceedings,    but   they   must    be 
hath   been  issued,  the    bankrupt  proved  by  other  methods,  Id.  ibid, 
shall  surrender  himself  to  the  com-  The  trailing,  the  petitioning  credi- 
missioners  named  in  the  said  com-  tors'  debt,  the  act  of  bankruptcy, 
mission  or  the  major fiart  of  them*  the    issuing   of  the  commission, 
if  the  notices  set  forth  on  the  re-  and  all  proceedings  under  it,  must 
cord  require  the  defendant  to  sur-  be  strictly  shown  in  evidence.    3 
render  to  all  the  commissioners  Campb.  96.  .An  averment,  how- 
omitting    the   qualifying   expres-  ever,  that  the  commission  was  is- 
8ioos  the  indictment  will  be  invalid,  sued  under  the  great  seal  of  Great 
1  Leach,  10.    And  since  the  act  Britain  will  be  sufficiently  proved 
provides,  that  "  the  bankrupt  shall  though  the  document  produced  be 
have  notice  that  such  commission  under  the  seal  of  Great  Britain 
has  issued,  and  of  the  time  and  and  Ireland,  1  Taunt.  71, 2  Leach, 
place  of  meeting  of  the  commision-  997.— In  his  defence,  the  prisoner 
ers  therein  named,  if  one  of  the  cannot  set  up  a  secret  act  o£ bank- 
notices  say  that  he  must  surrender  ruptcy  prior  to  the  commission  in 
to  three  of  them  without  naming  order  to  render  it  invalid,  id.  ibid, 
any   of  the  rest,  the  proceedings  nor  will  he  be  able  to  effect  this, 
will  be   defective,  1  Leach,   10.  by  showing  that  it  is  not  stamped 
An  averment  must  also  be  intro-  according  to  44  Geo.  III.  c.  98. 
duced,  that  the  commissioners  did  because  it  is  not  included  in  that 
hold  a  sitting  in  which  they  should  statute,  1  Taunt.   71.    2  Leach, 
be  named,  and  a  notice  requiring  997.    The  defendant  may  procure 
the  bankrupt  to  surrender  to  tfye  an  acquittal  by   proving  that  he 
commissioners  at  Guildhall  will  be  was  an  infant  at  the  time  of  con- 
too  uncertain,  1  Leach,  10.    But  tracting  the  debts  mentioned   ia 
though  the  indictment  be  defective  the  indictment,   for  though  such 
in    all   these   circumstances,  the  obligations  are  only  voidable  by 
court  will  not  quash  it  upon  mo-  htm  at  his  election,  no  man  can  be 
tioo,  but  compel  the  party  indicted  make  a  bankrupt  for  debts  which 
to  plead,  and  upon  bis  being  called  he  was  not  compellable  .to   di*> 
on  for  his  defence,  he  will  be  dis-  charge,  1  Ld.  Raym.  443. 
charged  by  a  verdict  of  acquittal, 


396  INDICTMENTS  FOR  OFFENCE 8  AGAINST  TRADE. 

exchange,  bartering,  and  chevisance,  and  seeking  bis  trade  of 
living  by  buying  and  selling  as  aforesaid,  he  the  said  J.  S.  .on  the 
said,  8cc.  at,  8cc.  aforesaid,  became  a  bankrupt,  within  the  intent 
and  meaning  of  the  several  statutes  made  and  then  and  yet  in 
force  concerning  bankrupts  or  some  or  one  of  them  ;  and  that 
afterwards,  to  wit,  on,  Sec.  the  said  J.  D.  then  being  such  ere- 
ditor  of  the  said  J.  S.  as  aforesaid,  and  the  said  J.  S.  then  be- 
ing indebted  to  him  as  aforesaid,  on  the  petition  of  the  said  J.  D. 
as  well  for  himself  as  for  all  other  the  creditors  of  the  said  J.  S. 
made  and  exhibited  in  writing  to  the  right  honourable  J.  lord  E. 
then  being  lord  high  chancellor  of  Great  Britain,  (6)  a  certain 
commission  of  our  lord  the  king,  sealed  with  the  great  seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  founded  upon 
the  statutes  made  and  provided  against  bankrupts,  (c)  was  duly 
awarded  and  issued  out  by  the  said  lord  high  chancellor,  (d)  to 
wit,  at  Westminster  in  the  county  of  Middlesex,  and  to  the 
jurors  aforesaid  now  here  shown,  bearing  date  at  Westminster 
the  said,  Sec.  directed  to  J.  P.,  H.  F.  M.  esquires,  T.  L.,  T.  B.f 
and  T.  L.  P.  gentlemen,  in  and  by  which  said  commission  our 
said  lord  the  king  did  name,  assign,  appoint)  constitute,  and  ordain 
them  the  said  J.  P.,  H.  F.  M.,  T.  L.,  T.  B.,  and  T.  L.  P.  the  spe- 
cial commissioners  of  our  said  lord  the  king,  thereby  giving  full 
power  and  authority  to  them  four,  or  three  of  them,'  the  said 
J.  P.  or  H.  F.  M.  to  be  one,  to  proceed  according  to  the  statutes 
in  the  said  commission  mentioned,  and  all  other  statutes  in  force 
concerning  bankrupts,  not  only  concerning  the  said  bankrupt,  his 
body,  lands,  tenements,  freehold  and  customary  goods,  debts,  and 
other  things  whatsoever ;  but  also  concerning  all  other  persons 
who  by  concealment,  claim,  or  otherwise  did  or  should  offend, 
touching  the  premises  or  any  part  thereof,  contrary  to  the  true 
intent  and  meaning  of  the  said  statutes,  and  to  do  and  execute  all 
and  every  thing  and  things  whatsoever,  as  well  for  and  towards 
[*513]  satisfaction  and  payment  *  of  the  creditors  of  the  said  J.  S.,  as 
towards  and  for  all  other  intents  and  purposes,  according  to  the 
ordinance  and  provision  of  the  same  statutes,  willing  and  com- 
manding  them  four,  or  three  of  them  the  said  J.  P.  H.  or  F.  M. 


(*)  See  n.a.  andl  Taunton,  71.     it  was  issued  out  of  the  court  of 
y)  l  Leach,  IS  &  12.  chancery.  3  Campb.  58. 

d)  It  should  not  be  stated  that 


% 
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to  be  one  to  proceed  to  the  execution  ,and  accomplishment  pf 
tifat  out  said  lord  the  king's  commission)  according  to  the  true 
intent  and  meaning  of  the  said  statutes  with  all  diligence  and 
effect)  as  by  the  said  commission  doth  more  fully  appear,  and 
that  afterwards,  to  wit,  on,  Sec.  to  wit,  in,  Sec.  aforesaid,  the  major  Adminis* 
part  of  the  said  commissioners  in  the  said  commission  named,  to  ^{^A 
wit,  the  said  J.  P.  H.,  T.  B.  and  T.  L.  P.  administered  to  and  comraia- 
eeverally  took  before  each  other  the  oath  of  a  commissioner  of Sl0hcr8, 
bankrupts,  prescribed  and  specified  in  and  by  an  act  of  parlia- 
ment made  in  the  5th  year  of  the  reign  of  his  late  majesty  king 
George  the  second;  intituled  an  Act  to  prevent  the  committing 
of  frauds  by  bankrupts,  before  they  proceeded  to  act  in  the  exe- 
cution of  the  said  commission  according  to  the  direction  of  the 
*aM  act,  and  required  to  be  taken  by  such  commissioners,  and 
did  then  and  there  respectively  sign  a  memorial  thereof,  as  by 
the  said  memorial  by  them  the  said  commissioners  entered  and 
kept  among  the  depositions  and  other  proceedings  on  the  said 
commission  doth  appear;  and  that  afterwards,  to  wit,  on  the  said,  The  com - 
Sec.  to  wit,  in,  Sec.  aforesaid,  the  major  part  of  the  said  commia-  ^1^[^en 
tsioners  in  the  said  commission  named,  appointed,  and  authorized,  the  party  a 
to  wit,  the  said  J.  P.  H.,  T.  B.  and  T.  L.  P.  did  proceed  under  banktuPt- 
laid  in  the  execution  of  the  said  commission,  and  did  then  and  - 
there  find  that  the  said  J.  S.  did  before  the  date  and  issuing  forth 
pf  the  said  commission  against  him  become  bankrupt,  within  the 
true  intent  and  meaning  of  the  several  statutes  made  and  then  in 
force  concerning  bankrupts  or  some  or  one  of  them,  and  did  then 
and  there  duly  adjudge  and  declare  the  said  J.  S.  bankrupt  ac- 
cordingly.   And  the  jurors,  Sec.  do  further  present,  that  after-  Notice  ti> 
irards,  to  wit,  on  the  said.  Sec.  notice  in  writing  signed  by  them  ^nt  to  ipf 
the  said  J.  P.  H.,  T.  B  and  T.  L.  P.  the  major  part  of  the  said  pear,  &c* 
commissioners  in  the  said  commission  named,  appointed,  and  au- 
thorized) was,  according  to  the  direction  of  the  statute  in  such 
case  made  and  provided,  delivered  to  the  said  J*  S.  personally, 
to  wit,  at,  See.  aforesaid,  that  the  said  commission  of  bankrupt  had 
been  issued  against  him  the  said  J.  S.  and  that  he  had  been  there- 
upon declared  bankrupt)  and  the  said  J.  S.  was  by  them  the  said 
commissioners  last  named,  thereby  required  and   commanded 
personally  to  bo  and  appear  and  surrender  himself  tp  and  before* 
Vol.U.  3P 
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the  major  part  (<?)  of  the  commissioners  in  the  said  commission 
[*514]  named,  on  the  31st  day  of  October,  *  in,  &c  aforesaid,  the  1% 
day  of  NoYember  in  the  same  year,  and  the  20th  day  of  Novem- 
ber in  the  same  year  at  12  of  the  clock  at  noon  of  each  of  the 
said  days,  at  the  session  house  in  W.  in  the  said  county  of  Y* 
then  and  there  to  be  examined,  according;  to  the  directions  of  the 
statute  made  in  the  5th  year  of  the  reign  of  his  late  majesty  king 
George  the  second  ;  intituled,  "  An  Act  to  prevent  the  commit- 
ting- of  Frauds  by  Bankrupts,"  and  thereupon  to  make  a  full  dis- 
covery and  disclosure  of  all  his  estate  and  effects,  and  in  all  things 
to  conform  himself  to  the  several  statutes  made  concerning  bank- 
Notice  "n  rupts  ;  and  afterwards,  to  wit,  on,  &c.  notice  was  also  given  and 
zettf*"  published  according  to  the  statute  in  that  case  made  and  provi- 
ded, in  the  London  gazette,  to  wit,  at  the,  Sec  aforesaid,  that  a 
commission  of  bankrupt  was  awarded  and  issued  forth  against  the 
said  J.  S.  and  that  he  being  declared  a  bankrupt,  was  thereby 
required  to  surrender  himself  to  the  commissioners  in  the  said 
commission  named  or  the  major  part  of  them,  on  the  said  31st 
day  of  October,  in,  &c.  aforesaid,  and  the  1st  and  20th  days  of 
November  in  the  same  year  at  12  of  the  clock  at  noon,  on  each 
of  those  days  at  the  sessions  house  in  VV.  and  make  a  full  dis- 
covery and  disclosure  of  his  estate  and  effects,  and  at  the  last 
sitting,  the  said  bankrupt  was  thereby  required  to  finish  his  ex- 
First  sit-    amination.    And  the  jurors,  &c.  do  further  present,  that  after- 

commia.     war^8> t0  w'*»  OD»  &Cv  tne  roajor  part  of  the  said  commissioners 
sioners,      named,  authorized,  and  appointed  in  and  by  the  said  commission, 

1810.      *    t0  w**> tne  ^'d  •**  P'  H*  and  T.  B.%  and  T.  L.  P.  did  meet  at  the 
sessions  house  in  YV\  aforesaid,  in  the  county  of  Y.  aforesaid,  and 
did  proceed  under  and  in  the  execution  of  the  said  commission, 
and  they  the  said  last-mentioned  commissioners  did  then  and 
there  examine  the  said  J.  S»,  and  the  said  J.  S.  then  and  there 
appeared  and  submitted  himself  to  be  examined  by  the  said  last- 
mentioned  commissioners,  but  not  being  then  and  there  prepa- 
red to  make  a  full  disclosure  and  discovery  of  his  estate  and 
effects,  then  and  there  desired  further  time  for  the  doing  thereof, 
Second       which  was  then  and  there* granted  to  him  accordingly  ;  and  that 
!H«!l"?  of  afterwards,  to  wit,  on,  &c.  at  the  sessions-house  in  W.  aforesaid, 
sioners.      the  major  part  of  the  commissioners  named  and  authorized  in  and 

*k  -  .  _ 
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by  the  said  commission,  to  wit,  the  said  J.  P.  H.,  T.  B.  and  T.  L. 
P.  did  meet  pursuant  to  the  said  notice,  and  did  proceed  under 
and  in  the  prosecution  of  the  said  commission,  that  the  said 
J.  S.  did  not  then  and  there  make,  any  disclosure  or  discovery  of 
his  estate  and. effects.    And  the  jurors,  &c.  do  further  present,  Third  sit- 
that  afterwards,  to  wit,  on,  &c.  at  the  said  Sessions  House  also  whfclTan 
called  the   New  Court  House  in  W.  aforesaid,  in  the  county  adjourn- 
of  Y.  aforesaid,  the  major  part  of  the  said  commissioners  named, 
appointed,  and  authorized  in  and  by  the  said  commission,  to  wit, 
*  the  said  J.  P.  H.,  T.  B ,  and  T.  hK  P.  did  meet  in  pursuance  of  [*515] 
the  said  notices,  and  did  proceed  under  and  in  execution  of  the 
said  commission ;  and  the  said  J.  S.  then  and  there  appeared  and 
submitted  himself*  and  was  examined  by  the  said  last-mentioned 
commissioners  touching  his  estate  and  effects,  but  the  said  bank- 
rupt not  being  able  satisfactorily  to  answer  all  such  questions  as 
the  said  last-mentioned  commissioners  had  put  to  him,  touching 
his  the  said  J.  S.'a  estate  and  effects  without  a  further  investiga- 
tion of  his  books  and  papers,  they  the  said  last-mentioned  com- 
missioners did  therefore  then  and  there  adjourn  the  said  bank- 
rupt's last  examination  until  the  21st  day  of  November  then  in- 
stant, at  that  place  at  12  o'clock  at  noon  of  the  same  day,  at  which 
time  and  place,  that  is  to  say,  on  the  said  21st  day  of  November  Fourth  Btt- 
in  the  5 1st  year  of  the  reign  aforesaid,  at  the  Sessions  House  ''^Led 
aforesaid,  in  W.  aforesaid,  in  the  county  of  Y.  aforesaid,  the  ma-  lastexmmU 
jor  part  of  the  said  commissioners  named,  appointed,  and  autho- naUon* 
rized  in  and  by  the  said  commission,  to  wit,  the  said  J.  P.  H.,  T. 
B.,  and  T.  L<  P.  dfcl  meet  and  did  proceed  under  and  in  the  ex- 
ecution of  the  said  commission,  and  thereupon  the  said  J.  S.  then 
and  there  duly  appeared  before  the  said' last-mentioned  commis- 
sioners, in  order  to  finish  his  examination  pursuant  to  the  said 
notice  in  the  London  gazette  for  that  purpose  given,  and  they  the 
said  last-mentioned  commissioners  did  then  and  there  enter  into 
{he  final  examination  of  him  the  said  J.  S.  pursuant  to  the  same 
notice ;  and  the  said  J.  S.  did  then  and  there  upon  his  corporal 
oath,  (the  said  last-mentioned  commissioners  then  and  there  hav- 
ing sufficient  and  competent  power  and  authority  to  administer 
the  same  oath  to  the  said  J.  S,  in  that  behalf,)  say,  depose,  and 
swear  (amongst  other  things)  that  the  book  marked  A,  which  was 
then  produced  and  delivered  up  by  the  said  J.  S.  together  with 
the  goods  and  things  seized  by  and  under  the  saicj  commission, 
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did  contain  and  were  a  full  and  true  disclosure  and  discovery  of 
all  his  the  said  J.  S.'s  estate  and  effects  both  real  and  personal, 
and  how  and  in  what  manner,  to  whom  and  upon  what  considera- 
tion, and  at  what  time  or  times  he  had  disposed  of,  assigned,  or 
transferred  any  of  his  goods,  wares,  and  merchandises,  money, 
or  other  estate  and  effects,  and  all  books,  papers,  and  writings  re- 
lating thereto  of  which  be  was  possessed,  or  in  or  to  which  be 
was  any  ways  interested  or  intitled,  or  which  any  person  or  peN 
sons  before  had  or  then  had  in  trust  for  him  or  to  his  use  at  any 
time  before  or  after  the  issuing  of  the  said  commission,  or  where* 
by  the  said  J.  S.  or  his  family  had  or  might  have  or  expect  any 
profit,  possibility  of  profit,  benefit  or  advantage  whatsoever,  ex- 
cept only  such  part  of  his  estate  and  effects  as  ^ad  been  really 
and  bona  fide  before  sold  and  disposed  of  in  the  way  of  his  trade 
1*516]   &ud  dealings,  and  except  such  sums  of  money  as  had  been  *  laid 
out  in  the  ordinary  expense  of  himself  and  family,  and  that  at  the 
time  of  that  (his  the  said  J.  S.'s)  examination,  he  had  delivered 
•    up  to  the  said  commissioners  named  or*  the  major  part  of  them,  or 
unto  the  assignees  chosen  under  the  said  commission,  afl  audi 
part  of  his  goods,  wares,  and  merchandises,  money,  estate  and 
effects,  and  aH  books,  papers,  and  writings  relating  thereto  as 
were  then  in  his  custody,  possession,  or  power,  (the  necessary 
wearing  apparel  of  himself  and  children  only  excepted  ;)  and  the 
said  J.  S.  then  and  there  further  said,  that  he  had  not  removed, 
concealed,  or  embezzled  any  part  of  his  estate  real  or  personal, 
or  any  books  of  accounts,  papers,  or  writings  relating  thereto, 
with  an  intent  to  defraud  hip  creditors;  and, foe  said  J.  S.  then 
and  there  further  said,  that  he  had  got  two  stalls  in  the  cloth  hall 
at  Leeds,  and  that  since  his  bankruptcy,  his  wife  paid  to  Mr.  M. 
M.  out  of  money  belonging  to  the  said  J.  S.  the  sum  of  39/,  and 
upwards,  to  take  up  a  returned  bill.    And  the  jurors,  fee.  do  far- 
ther present,  that  the  said  J.  S.  did  not  upon  such  bis  said  exami* 
nations  as  aforesaid  or  either  of  them  before  the  major  part  of  the 
said  commissioners  in  the  said  commission  named,  appointed,  and 
authorized,  after  he  the  said  J.  S.  became  bankrupt,  and  after  the 
issuing  of  the  said  commission  as  aforesaid,  fully  and  truly  dis- 
close and  discover  all  his  estate  and  effects  of  which  he  was  pos- 
sessed, or  in  or  to  which  he  was  interested  or  entitled  before  or 
after  the  time  of  the  issuing  ths  said  commission  as  aforesaid 
against  him,  except  such  part  of  his  estate  and  effects  as  had 
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been  really  and  bona  fide  sold  and  disposed  of  in  the  way  of  his 
said  trade  and  dealing,  and  except  such  sums  of  money  at  had 
been  bid  out  in  the  ordinary  expeiraeaof  hia  family,  nor  did  he 
the  aatd  J.  &  upon  each  hb  said  last-mentioned  examination,  o* 
before  or  afterwards  deliver  up  to  the  said  commissioners  or  the 
major  part  of  themer  unto  the  assignees  chosen  under  the  said 
commission,  all  soch  part  of  his  goods,  wares,  and  merchandizes, 
xneney,  estate  and  effects,  and  all  books,  papers,  and  writings  re? 
faring  thereto,  as  were  at  the  time  of  hia  said  examinations  or 
either  of  them  in  hia  custody,  possession,  or  power,  (the  neces*  » 
aery  wearing  apparel  of  himself,  his  wife,  and  children  only  ex- 
cepted) hot  he  the  said  J.  S.  do*  regarding  the  laws  and  statutes  Embea- 
ef  the  realm,  nor  the  pains  and  penalties  therein  contained,  after  ^JhTdSr 
be  became  a  bankrupt  and  after  the  issuing  of  the  said  commit*  fendaat. 
efoo  against  him  and  after  he  waa  so  adjudged  and  declared  a 
bankrupt  as  aforesaid,  and  had  notice  thereof  as  aforesaid,  to  wit, 
en,  fcc.  with  force  and  arms  in,  fcc  aforesaid,  wilfully,  fraudu- 
lently and  feloniously,  and  with  intent  to  defraud  his  the  said  J. 
S.'s  creditors  in  that  behalf,  did  conceal  and  embezzle  part  of  bit 
•aid  personal  estate  to  the  value  of  30/.  and  more,  the  same  or 
any  part  thereof  not  being  theuecessary  wearing  apparel  of  *  him*   [*51  T\ 
self,  his  wife,  or  children,  that  is  to  say,  three  bags  of  wool  called  f 
Spanish  wool  of  the  value  of  150/.,  three  bags  of  other  wool  of 
the  value  of  other  ISO/.,  two  packs  of  other  wool  of  the  value  of 
50/.,  thirteen  pieces  of  kerseymere  of  the  value  of  180/.,  two 
pieces  of  woollen  cloth  of  the  value  of  30/.  with  intent  to  defraud 
his  the  said  J.  S.'s  creditors,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 


*  BANKRUPT'S  NOT  SURRENDERING,  [♦523] 

{State  the  tracing,  petitioning,  creditors'  debt,   bankruptcy,  On  5  Geo. 
issuing  of  the  commission,  and  the  declaring  the  defendant  a  jg^t  a* 
bankrupt  as  in  the  last  precedent,  and  then  as  follows.]    And  the  bankrupt 
jurors,  fcc.  doftrther  present,  that  afterwards,  to  wit, en,  fcc.  notice  gfocting 
3h  writing  signed  by  them  the  saidJ.tf*  I.  S.aod  L.  B.  the  ma- *  surra*- 
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derhiro-  jor  part  of  the  said  commissioners  in  and  by  the  said  commission 
for  ne"  named  and  authorised,  was  according  to  the  direction  of  the  sta- 
glecting  tute  in  such  .case  made  and  provided,  delivered  to  the  said  W.  R- 
Inforoa^  personally,  to  wit,  at  fcc.  aforesaid,  (he  the  said  W.  R.  then  be* 
tion  re-  fag  \n  prison)  that  the  said  commission  of  bankruptcy  had  been 
huTeffects.  awarded  and  issued  against  him  the*  said  W.  R.  and  that  the  ma- 
CO  jor  part  of  the  commissioners  in  and  by  the  said  commission 

named  and  authorised,  had  declared  him  the  said  W.  R.  a  bank- 
rupt, and  the  said  W.  R.  was  by  them  the  said  three  commis- 
sioners lastly  above  named,  thereby  summoned  and  required  per- 
sonally to  be  and  appear  before  the  commissioners  in  the  said 
commission  named  or  the  major  part  of  them,  on  the  first,  second 
and  twenty-sixth  days  of  June,  then  next  at  the  fiouse  of  Mrs.  S. 
G.  the  hotel  in,  &c.  aforesaid,  at  eleven  of  the  clock  in  the  fore- 
noon, on  each  of  the  same  days  then  and  there  to  be  examined, 
.  and  to  make  a  full  and  true  discovery  and  disclosure  of  all  the  es- 
tate and  effects  of  him  the  said  W.  R.  according  to  the  direction 
of  the  several  statutes  made  and  then  in  force  concerning  bank- 
rupts, and  particularly  the,  statute  passed  in  the  fifth  year  of  the 
reign  of  his  late  majesty  king  George  the  second,  intitled,  An 
act  to  prevent  the  committing  of  frauds  by  bankrupts.  And  af- 
•  terwards,  to  wit,  on,  &x.  notice  was  also  given  and  published  ac- 
cording to  the  statute  in  that  case  made  and  provided  in  the  Lon- 
don Gazette,  to  wit,  at,  Sec.  aforesaid,  that  a  commission  of  bank- 
rupt was  awarded  and  issued  forth  against  the  said  W«  R,  and 
that  he  being  declared  a  bankrupt  was  thereby  required  to  sur- 
render himself  to  the  commissioners  in  the  said  commission 
named,  or  the  major  part  of  them,  on  the  first,  second  and  26th 
days  of  June  then  next,  at  eleven  o'clock  in  the  forenoon,  on  each 
of  the  same  days,  at  the  hotel  in,  &c  aforesaid,  and  make  a  full 
discovery  and  disclosure  of  his  estate  and  effects,  and  at  the  last 
sitting  the  said  bankrupt  was  thereby  required  to  finish  his  ex- 
[*524]  amination.  And  the  *  jurors,  &c.  do  further  present,  that  after- 
wards, to  wit,  on,  &c.  the  said  major  part  of  the  said  commis- 
sioners named  and  authorised  in  and  by  the  said  commission,  to 
wit,  the  said  J.  H.,  J.  S.  and  L.  B.  did  meet  at  the  said  house  of 


(/)    This   was  the  indictment    settled  by  an  emioeat  barrister  now 
against   Roberts,    A-  D*  1815,  on    on  the  bench, 
which  he  was  convicted  j  it  was 
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S.  G.  aforesaid^  then  being  the  hotel  aforesaid,  in,  fee.  aforesaid, 
and  did  then  and  there  further  proceed  in  the  execution  of  the 
said  commission  pursuant  to  the  notice  so  given  and  pubiflhed  in 
the  London  Gazette  as  aforesaid,  for  that  purpose*  And  that  af- 
terwards, to  wit,  on,  Sec.  at  the  said  house  of  S.  G.  aforesaid,  then 
being  the  hotel  aforesaid,  in,  &c.  aforesaid,  the  said  major  part  of 
the  commissioners  named  and  authorized  in  and  by  the  said  com* 
mission,  to  wit,  the  said  J.  H.,  J.  S»  and  L.  B.  did  meet  pursuant 
to  the  said  notice  so«given  as  last  aforesaid,  and  did  proceed  fur- 
ther in  the  execution  of  the  said  commission,  but  that  the  said  W. 
R.  did  not  then  surrender  himself  to  them  the  said  commissioners 
last  named*  nor  did  he  then  make  any  disclosure  or  discovery  of 
his  estate  or  effects,  or  send  any  excuse  why  he  the  said  W.  R. 
did  not  so  surrender  himself  and  make  such  disclosures  and  dis- 
coveries as  last  aforesaid.  And  the  jurors,  Sec.  do  further  pre- 
sent, that  afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c.  aforesaid,  the 
said  J.  A  being  one  of  the  commissioners  in  and  by  the  said  com- 
mission named  and  authorized  before  he  began  to  put  the  said 
commission  into  execution,  did  take  the  said  oath  prescribed  and 
specified  in  and  by  the  said  act  of  parliament  made  in  the  5th 
year  of  the  reign  of  his  said  late  majesty  king  George  the  second, 
intitled,  "  An  act  to  prevent  the  committing  of  frauds  by  bank- 
rupts," pursuant  to  the  directions  of  the  said  last  mentioned  act, 
and  that  he  the  said  J.  A.  together  with  the  said  J.  H.  and  J.  S. 
they  the  said  J.  A.,  J.  H,  and  J.  S.  then  being  three  of  the  com- 
missioners named  and  authorized  in  and  by  the  said  commission, 
did  then  and  there  respectively  sign  a  memorial  thereof,  as  by  the 
said  memorial  by  them  the  said  last  mentioned  three  commission* 
ers  entered  and  kept  among  the  depositions  and  other  proceed- 
ings on  the  said  commission  doth  appear*  And  the  jurors,  &c. 
do  further  present,  that  afterwards,  to  wit,  on  the  said,  &c.  the 
major  part  of  the  said  commissioners  in  and  by  the  said  commis- 
sion named  and  authorized,  to  wit,  the  said  J.  H«,  J.  S.  and  J.  A. 
did  meet  at  the  said  house  of  the  said  S.  G.  aforesaid,  then  being 
the  hotel  aforesaid,  in,  fee.  aforesaid,  pursuant  to  the  said  notice 
so  given  in  the  London  Gazette  as  last  aforesaid,  and  the  said  last 
mentioned  major  part  of  the  said  commissioners,  to  wit,  the  said 
J.  H.,  J.  S.  and  J.  A.  did  thereupon  at  the  said  last  mentioned 
meeting  at,  &c  aforesaid,  on  the  said,  Sec.  defer  the  taking  of  the 
examination  of. the  said  W.  R.  until  the  fourteenth  day  of  August 
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then  next,  and  did  thereby  accordingly,  adjourn  the  said  last^men* 
[*525]  turned  *  meeting  to  the  wad  fourteenth  day  of  August  io  the  year 
last  aforesaid,  at  eleven  o'clock  in  the  forenoon  of  the  same  day 
at  die  said  bouse  of  S.  G»  the  hotel  in,  fee.  aforesaid)  for  the  pur- 
pose last  aforesaid.  And  the  jurors,  Sec  do  further  present,  that 
afterwards,  to  wit,  on  the  said,  fee.  the  said  J.  H.,  J.  S.  and  L.  B. 
there  Being  the  major  part  part  of  the  said  commissioners  in  and 
by  the  said  commission  named  and  authorised  did  meet  at  the 
said  house  of  the  said  S.  G.  the  hotel  aforesaid,  at,  &c.  aforesaid* 
pursuant  to  the  adjournment  last  aforesaid,  snd  the  said  W.  R. 
then  and  there  was  brought  and  appeared  before  the  said  last 
named  three  commissioners,  yet  the  said  W.  R#  did  not  then  and 
there  or  at  any  of  the  meetings  or  times  aforesaid,  or  at  any  time 
whatsoever  surrender  himself  to  the  said  commissioners  named  in 
the  said  commission  or  the  major-part  of  thentu  and  submit  to  bo 
examined  upon  oath  (he  the  said  W.  R.  not  being  then  or  at  any 
of  the  times  aforesaid,  of  the  people  called  Quakers,)  by  and  be- 
fore such  commissioners  or  the  major  part  of  them  by  such  com* 
mission  authorized,  but  he  the  said  W.  R.  did  wilfully  and  felo- 
niously make  default  and  omit  and  refuse  to  surrender  and  sub* 
mit  to  be  examined  as  aforesaid,  with  an  intent  to  defraud  hta 
creditors,  against  the  form  of  the  statute,  fcc.  and  against  the 
peaces  fee. 


[*527]    •  INDICTMENTS,  &c.  FOR  OFFENCES  RAISING  PRICE 

OF  PROVISIONS  BY  FALSE  RUMOURS,  fcc. 

For  wi*  [Commencement  of  information  as  ante  7,  Lon.  Ed.]  That  A.  B« 
fences"  l*te  of,  &c,  on,  fcc.  at,  Sec.  wickedly  intending  to  enhance  the  price 
tending  to  0f  n0ps,  did  spread  divers  rumours  and  reports  with  respect  to 
price  of  hops,  by  then  and  there  openly  and  wickedly,  in  the  presence  and 
Fnt  ^  bearing  of  divers  bop-planters  and  dealers  in  hops,  and  others, 
count,  for  ,  *. 

(£)  This  was  one  of  the  indict-  stalling,  fcc.    Williams,  J.  Fore-- 

'     meats   against    Waddington    on  stalling,  fee    Starkie,  653  to  65€. 

which  he  was  convicted,  1  East  Old  precedent*,  West  133-4,  3» ; 

Rep.  143.  Hand.  Prae.  153.    See  Wi.  Ent.  20 ;  1  Bra  229, 230,  i38. 

other  modem  precedents,  1  East.  Leg.  Fin.  17, 89 ;  Her.  307,  8, 495. 

Rep.  167.  Hand.  Prao.  166.  Cro.  C.  M  to  these  offence*,  see  in  general* 

C.  395.6Wcatw.7Barn,J.Fore*  Com,  Dig.  Justices  of  Peace,  B. ». 
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then  *  being  at,  Sec.  aforesaid,  declaring  and  publishing  that  the  [*528] 

then  present  stock  of  hops  was  nearly  exhausted,  and  that  from  spreading 

,_,  .       -.  j   .      *    /.      false  rum' 

that  time  there  soon  would  be  a  scarcity  of  hops,  and  that  before  ours  in  or- 

the  hops  then  growing  could  be  brought  to  market  the  (hen  pre-  ?*er  to  c/1" 

sent  stock  of  hops  would  be  exhausted ;  with  intent  and  design  price  of 

by  *such  rumours  and  reports  to  induce  divers  persons  then  pre-  j^*},***1" 

sent,  whose  names  are  to  the  said  coroner  and  attorney  hitherto  rumours. 

unknown,  being  dealers  in  hops,  and  accustomed  to  sell  hops,  and   L  529] 


Bac.  Abr.  Forestalling.  4  Bla.  Com.  statutes,  the  moat  important  of 
160-  Burn,  J.  Forestalling,  &c  Wil-  which  was  the  5  and  6  Edw.  I.  c, 
ltams,  J.  Forestalling,  &c.  Dick,  J.  15.  but  that  provision  and  all  others 
Forestalling,  &c.  It  appears  to  enforcing  it  were  repealed  by  12 
have  been  considered  that  all  en-  Geo.  111.  c.  71,  though  it  is  still 
deavours  to  enhance  the  common  considered  as  an  offence  at  corn- 
price  of  any^nerchandize,  and  all  mon  law, as  before  those  laws  were 
practices  which  have  an  apparent  enacted,  and  to  subject  the  offender 
tendency  thereto,  whether  by  to  be  indicted.  Reg rating1  is  the 
spreading  false  rumours,  or  by  buy-  buying  of  corn  or  other  dead  vic- 
ing things  in  a  market  before  the  tual  in.  any  market,  and  selling  it 
accustomed  hour,  or  by  buying  and  again  in  the  same  market,  or  with* 
selling  again  the  same  thing  in  the  in  four  miles  of  the  place,  because, 
same  market,  are  criminal  at  com*  as  is  supposed,  this  practice  must 
mon  law,  and  came  under  the  ge-  enhance  the  price  of  the  article,  as 
neral  notion  of  forestalling,  which  each  successive  purchaser  must 
included  all  offences  of  this  nature,  have  an  additional  profit,  4  Bla. 
see  references  above,  and  Hawk.  Com.  160.  Engroaaingxs  the  buy- 
b.  1.  c.  18.  s.  1.  3  Inst.  196.  Jac.  Die.  idg  up  of  a  large  quantity  of  any 
Forestalling.  1  East.  Rep.  165.—  kind  of  food  with  a  view  to  sell 
But  see  the  indictment  and  notes  in  them  again,  by  which  means  an  in- 
the  case  of  the  Ring  and  Rusby  dividual  of  sufficient  wealth  might 
post  536*.*  and  2  Smith's  Wealth  engross  the  whole  of  any  necessary 
of  N.  290,  309,  Sec.  9ih  Ed.  and  in-  of  life  within  a  certain  district,  and 
dex  to  ditto,  title  "  labour"  as  to  then  fix  the  price  at  which  he 
division  of  labour.  Queer  e,  whe-  would  dispose  of  it  at  his  pleasure, 
ther  in  all  these  cases  it  ought  not  Id.  ibid.  The  modern  law  on  this 
now  to  be  averred  and  proved  that  subject  was  much  considered  in  the 
the  defendant  intended  to  injure  case  of  the  King  v.  Waddington,  1 
the  public.  Forestalling  is  buy-  East,  143.  In  that  case  it  was  de- 
ing,  or  contracting  for  any  species  tided  that  spreading  rumours  with 
of  provisions,  or  merchandize  in  intent  to  raise  the  price  of  a  parti- 
the  way  to  market,  or  dissuading  cular  species  of  ali  uent,  endea- 
persons  from  bringing  their  goods  vouring  to  enhance  its  price  by 
or  provisions  there,  or  persuading  persuading  others  to  abstain  from 
them  to  enhance  the  price  when  bringing  it  to  market,  and  engross- 
there  :  any  of  which  practices  iog  large  quantities  in  order  to  re- 
make the  market  dearer  to  the  fair  sell  them  at  the  exorbitant  prices 
trader.  This  has  been  generally  occasioned  by  his  own  artifices- 
considered  to  be  an  offence  pu-  are  offenoes  indictable  at  common 
nishable  as  a  misdemeanour  at  law,  and  subject  the  party  so  act- 
common  law.  4  Bla.  C.  160.  Bac.  iog,  to  fine  and  imprisonment  at 
Abr.  Forestalling.  Hawk.  b.  1.  c.  the  discretion  of  the  court  in  which 
18.  Jac.  Die.  Forestalling.  It  was  he  is  convicted.  It  was  also  held 
also  punished  by  several  ancient  that  hops,  though  not  used  imme- 

Vol.  II.                                %  Q 
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having  large  quantities  of  hops  for  sale,  not  to  carry  or  send  to 
any  market  or  fair  any  hops  for  sale,  and  to  abstain  from  selling 
such  hops  for  a  long  time,  and  thereby  greatly  to  enhance  the 
price  of  hops  j  in  contempt,  &c.  to  the  eyil  example,  Sec.  and 
against  the  peace,  Sec. 
Second  That  the  said  A.  B.  on,  Sec.  aforesaid,  at,  &c.  aforesaid,  wick- 

raising  ru.  edly  intending  and  contriving  to  enhance  the  price  of  hops,  did 
rooursge-  openly  publish  and  spread  divers  rumours  and  reports,  with  re* 
without     spect  to  hops,  to  the  effect  following  ;  that  is  to  say,  that  the  then 
8j*tu1£       present  stock  of  hops  was  nearly  exhausted,  and  that  there  would 
soon  be  a  scarcity  of  hops,  and  that  before  the  hops  then  growing 
could  be  brought  to  market,  the  then  present  stock  of  hops  would 
be  exhausted ;  with  intent  and  design,  by  such  rumours  and  re- 
ports as  aforesaid,  to  enhance  the  price  of  hops,  in  contempt,  &c 
to  the  evil  example,  &c  and  against  the  peace,  &c,# 


diately  for  food,  fall  within  this  .  common  law,  and  though  the  de- 
rule.  But,  at  the  present  day,  it  fendant  was  .convicted,  no  judgment 
would  probably  be  holden  that  no  was  ever  passed  upon  bim,  MSS, 
offence  is  committed  unless  there  It  seems,  therefore,  at  all  times  to 
is  an  intent  to  raise  the  price  of  be  safer  to  charge  in  the  indict- 
provisions  by  the  conduct  of  the  ment,  that  the  acts  complained  of 
party.  For  the  mere  transfer  of  a  were  done  with  an  evil  design  to 
purchase  in  the  market  where  it  is  raise  the  price  of  the  article  in 
made,  the  buying  articles  before  question,  for  we  have  seen  that 
they  arrive  at  a  public  market,  or  whenever  a  bad  intent  is  essential 
the  purchasing  of  a  large  quantity  to  the  com/iletion  of  an  offence*  it 
of  a  particular  article,  can  scarce-  must  be  averred  in  the  indict  >  ent 
)y  be  regarded  as  in  themselves  and  proved  on  the  trial,  ©*  East, 
necessarily  injurious  to  the  com-  473.  2  East,  P.C.  1021,  Andr,  162, 
murtity,  and  as  such,  Iridictable  of-  Ante  1  vol.  245*.— The  indictment 
fences ;  a  party  buying  and  selling  must  also  state  the  quantity  of 
again,  does  not  necessarily  in-  goods  alleged  to  be  forestalled,  re* 
crease  the  price  of  the  commodity  grated,  or  engrossed,  and  if  it 
to  the  consumer,  for  the  division  of  merely  state  "  a  great  quantity," 
labour  or  occupations  will  in  gener-  the  proceedings  will  be  bad  on  do* 
a)  occasion  the  commodity  to  be  murrer,  1  East,  583.  1  Ld.  Raytn, 
sold  cheaper  to  the  consumer,  see  475.  Hawk.  b.l.  c.  18.  s,25,  Af- 
Smith  W.  of  N.  2  vol.  309,  and  in*  ter  conviction,  and  before  judg- 
dex  title41  labour;"  and  many  ment,  if  any  interval  intervene,  the 
cases  may  occur  in  which  a  most  defendant  will  be  committed,  un- 
laudable  motive  may  exist  for  buy-  less  the  prosecutor  consent  to  his 
jng  up  targe  quantities  of  the  same  being  admitted  to  bail,  1  East,  159. 
commodity.  See  the  arguments,  The  sentence  passed  on  a  defen* 
&c.  in  14  East,  406.  15  East,  511.  dant  convicted  twice,  was  a  fine  of 
Indeed,  in  the  case  of  the  King  v,  500/.  for  each  conviction,  and  im« 
Husby,  on  the  indictment  inserted  prisonment  for  a  month  on  one,  and 
below,  the  court  were  equally  di-  three  months  on  the  other,  1  East, 
rrded  on  the  question,  whether  re-  166,  172, 
grating  ii  an  indictable  offence  at 
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That  the  said  A.  B.  on,  fee.  aforesaid,  at,  See.  aforesaid,  un-  Third 
lawfully  endeavoured  to  promote  and  enhance  the  price  of  hops,  g^aJJjnlJf  r- 
by  persuading  and  attempting  to  persuade  divers  persons  dealing  dealers  not 
in  hops,  and  accustomed  to  sell  hops,  and  having  large  quantities  hopJlo^ 
of  hops  for  sale,  not  to  go  to  any  market  or  fair  with  any  hops  for  market 
sale,  and  to  abstain  from  "selling  such  hops  for  a  tong  time,  in  serve 
contempt,  fee.  to  the  evil  example?  fee.  and  against  the  peace,  them, 
fee* 

That  the  said  A.  B.  on,  fee.  aforesaid,  at,  fee.  aforesaid,  did  un-  Fourth 
lawfully  engross  and  get  into  his  hands  by  buying  a  certain  large  !^Jnt?en" 
quantity  of  hops,  viz.  100  pockets  of  hops,  of  one  W.  G.  [and  so  by  buying 
stating  many  other  persons,  naming  th&ni]  at  certain  large  prices,  ^^fo*' 
viz.  1 5/.  for  each  and  every  hundred  weight  of  all  the  hops  contain- namc  to 

sell  at  at 

ed  in  the  said  pockets,  with  intent  to  resell  the  said  hops  so  by  him*  orbitant  " 

bought  for  an  unreasonable  profit,  and  thereby  to  enhance  the  profit. 

price  of  hops,  in  contempt,  fee.  to  the  evil  example,  fee.  and 

against  the  peace,  fee. 

That  the  said  A.  B.  on,  fee.  aforesaid,  at,  fee.  aforesaid,  did  get  Fifth 

into  his  hands  a  certain  other  large  quantity,  to  wit,  S700  other  count» 

•  •  ,„'        .-  same  stat- 

pockets  of  hops  by  contracting  with  one  W .  G.  [and  many  other  ing  the 

persons,  naming  them]  to  buy  and  take  of  them  the  said  3700  c0013*^. 
pockets  of  hops,  and  by  persuading  and  procuring  the  said  W. 
G.  fee.  to  sell  and  deliver  to  him  the  said  A.  B.  the  said  quantity 
of  hops  at  certain  large  prices,  to  wit,  at  the  price  of  1 3/.  for  each 
and  every  hundred  weight  of  hops,  which  should  be  delivered  to 
him,  on,  fee.  and  at  the  price  of  14/.  for  each  and  every  hundred 
*  weight  delivered  to  him  on  the  nineteenth  of  said  May,  and,  [*530] 
fee.  and  [stating  other  days']  with  intent  and  design  to  resell  the 
said  hops,  so  bought  and  contracted  for  as  aforesaid,  for  an  un- 
reasonable profit,  and  thereby  greatly  to  enhance  the  price  of 
.hops,  in  contempt,  fee.  to  the  evil  example,  fee.  and  against  the 
peace,  fee. 

\There  were  three  other  counts  nearly  to  the  same  purport,  but  Other 
expressed  in  more  general  terms^—the  seventh  charging  the  buy-  counU» 
ing  large  quantities  of  hofis  of  divers  persona,  with  intent  to  raise 
the  firiccsi—thc  eighth  count  same  as  the  last  ones^  laying  the  in* 
tent  to  be  to  resell  the  hofis  at  an  exorbitant  profit,  and  thereby  to 
enhance  the  price,— and  the  ninth  generally  alleging  that  the  de- 
fendant engrossed  and  got  into  his  hands  by  buying  of  divers  per- 
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eons  unknown,  large  quantities,  to  wit,  500  tone  of  ho/is,  with  a 

similar  intention  to  resell  them,] 
For  van.        [Commencement  as  ante  7,  Lon.  Ed.]    That  A.  B.  late  of,  Sec. 
cm  tend-  on,  &c»  at>  8cc-  did  engross  and  get  into  his  hands,  by  buying  om 

ing  to  raise  divers  days  and  times  between  the  twentieth  day  of  September, 

the  price 

ofhopa.(A)  in  the  year  of  our  Lord  1798,  and  the  first  of  January,  in  the 

year  of  our  Lord  1800,  divers  large  quantities  of  hops,  to  wit,  of 
one  T.  W.  a  certain  large  quantity  of  hops,  to  wit,  five  hundred 
weight  of  hops,  [and  90  of  twCnty-fivc  other* /ier tons   by  name 
other  quantities,']  with  intent  and  design  to  resell  the  said  hops 
so  by  him  engrossed  and  bought  as  aforesaid  for  an  unreasonable 
profit,  and  thereby  greatly  to  enhance  the  price  of  hops,  to  the 
evil  example,  Sec.  and  against  the  peace,  Sec. 
Second        .  That  the  said  A.  B.  on,  Sec.  at,  Sec.  aforesaid,  did  engross  and 
chasing      get  ^t0  Ms  bands,  a  large  quantity,  (to  wit)  fifty  acres  of  hops, 
hops  by  a   before  that  time  planted,  and  then  growing  on  certain  lands  of  one 
bargain*     J.  A.  by  a  certain  forehand  bargain,  that  is  to  say,  by  contracting 
with  the  said' J.  A.  to  buy  and  take  of  him  the  said  J.  A.  and  by 
persuading  and  procuring  the  said  J.  A.  to  contract,  to  sell,  and  to 
deliver  to  him  the  said  A.  B.  at  a  certain  large  price,  to  wit,  at 
the  price  of  10/.  for  each  and  every  hundred  weight  of  all  the  hops 
that  should  be  grown  by  the  said  J   A.  upon  certain  lands,  situate 
in  the  parish  of  St.  P.  in  the  said  county,  in  possession  of  the  said 
J.  A.  then  planted  with  hops  by  the  said  J.  A.  with  intent  and  de- 
sign to  resell  the  hops  thereof  coming,  and  every  part  and  parcel 
thereof  engrossed  and  bought  as  aforesaid,  for  an  unreasonable 
profit,  and  thereby  greatly  to  enhance  the  price  of  hops,  to  the 
evil  example,  Sec.  and  against  the  peace,  Sec. 
[*531]        *  That  the  said  A.  B.  on,  Sec.  aforesaid,  and  on  divers  other 
Buying      days,  Sec.  at,  Sec.  aforesaid,  did  buy  and  cause  to  be  bought,  and 
quantities  did  get  into  his  hands,  a  certain  large  quantity  of  hops,  by  buying 
of  hops  of  Qf  »t\  yy.  [and  twenty -seven  others  named  therein,']  certain  quan- 
sons  nam-  tities  of  hups  to  wit,  Sec.  [stating  the  quantities]  with   intent  to 

vent°them  Prcvent  tne  9ame  ^rom  being  brought  to  market  for  sale,  and  to 
from  being  resell  the  same  for  an  unreasonable  profit,  and  thereby  greatly  to 


(A)  This  was  the  other  indict*    Rep.  167,    Hand*  Prac.  166.     See 
ment  against  Waddtngton,  and  on    notes  to  last  precedent, 
which  he  was  convicted!  1  East, 


* 
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enhance  the  price  of  hops,  in  contempt,  fee.  and  against  the  brought  to 

market 
peace,  &c.  and  to  re- 

sell them 
at  an  unreasonable  profit,  and  thereby  to  enhance  the  price. 

That  the  said  A.  B.  on,  &c  at,  &c  aforesaid,  did  buy  and  Buying  all 

fthegrowtit 
cause  to  be  bought,  all  the  growth  of  hops  on  divers  acres  of  of  hopgijl 

land,-  situate,  lying,  and  being  in  the  several  parishes  of,   &c.  ^?gr^g 
[naming  them)  by  certain  forehand  bargains,  viz.  by  bargaining  with  a  tike 
with  one  T.  S.,  &c.  [naming  thirty-eight  others]  to  buy  all  themtcnU 
hops  then  growing  or  that  should  be  growing  in  the  then  next 
season,  on  certain  lands  in  the  said  several  and  respective  parishes 
of,  See.  [naming  them]  at  a  certain  large  price,  to  wit,  at  the 
rate  of  10/.  for  each  and  every  hundred  weight  of  hops,  that 
should  qr  might  be  the  produce  of  such  lands,  with  intent  to  pre- 
vent  the  same  from  being  brought  to  market  for  sale,  and  to  re- 
sell the  same  at  an  exorbitant  price  and  unreasonable  profit,  and 
thereby  greatly  to  enhance  the  price  of  hops,  in  contempt,  &c. 
to  the  evil  example,  &c.  and  against  the  peace,  fee. 

That  the  said  A.  B.  on,  &c.  aforesaid,  at,  &c.  aforesaid,  did  Buying 
buy  and  cause  to  be  bought,  and  did  get  into  his  hands  by  buy-  v£{£  °  £" 
ing  of  one  T.  W.,  &c.  [naming  twenty-seven  other  fiersons]  a  sons  nam- 
certain  large  quantity  of  hops,  to  wit,  &c.  with  intent  and  de-  thc  iame 
sign  to  resell  ihe  said  hops,  so  by  him  bought  as  aforesaid,  for  intent, 
an  unreasonable  profit,  and  thereby  greatly  to  enhance  the  price 
of  hops,  in  contempt,  &c.  to  the  evil  example,  &c*.  and  against 
,  the  peace,  &c.  ♦ 

That  on,  &c.  at,  &c.  aforesaid,  the  said  A.  B.  did  buy  all  the  Buying  by 
growth  of  hops  upon  divers  acres  of  land,  situate,  &c.  in  the  se-  u>rch^ 
veral  parishes  of,  &c.  [naming  them]  by  certain  forehand  bar- 
gains, viz.  by  bargaining  with  one  T.  S.,  &c. .  [naming  thirty- 
seven  others]  respectively,  to  buy  and  take  of  them  the  said,  &c. 
respectively,  at  a  certain  large  price,  to  wit,  at  the  price  of  10/. 
per  hundred  weight,  for  each  and  every  hundred  weight  of  the 
hops  then  grown,  or  that  should  be  grown  in  the  next  season, 
.  upon  the  said  lands,  situate,  Sec.  with  intent  and  design  to  resell 
the  hops  thereof  coming  for  an  unreasonable  price,  and  thereby 
greatly  to  enhance  the  price  of  hops,  to  the  damage  and  detri- 
ment of  the  public  at  large,  in  contempt,  Sec.  to  the  evil  example, 
&c.  and  against  the  peace,  8cc. 
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Tbe  like  That  C.  D.  late  of,  fee.  on,  8cc.  at,  fee.  did  buy  and  cause  to  be 
stalling  "of  bought,  of  and  from  one  R.  G.  two  cows  and  two  calves,  and  did 
several  ^  then  and  there  buy  and  cause  to  be  bought,  of  and  from  one  £. 
ooTcount!  D- two  other  cows  ancl  two  other  calves,,  and  did  also  then  and 
(*)  there  buy  and  cause  to  be  bought,  of  and  from  a  certain  person 

called  Mister  S.  three  other  cows  and  three  other  calves,  and  did 
also  then  and  there  buy  and  cause  to  be  bought,  of  and  from  a 
certain  other  person  called  young  Godfrey,  one  other  cow  and  one 
other  calf,  which  said  cows  and  calves  respectively  were  then 
and  there  coming,  and  being  driven  towards  a  certain  market  in 
the  city  of  London  for  the  sale  of  oxen,  heifers,  cows  and  calves, 
among  other  things,  called  Smithfield  market,  for  the  purpose  of 
being  exposed  to  sale  and  sold  in  the  said  market,  and  before  the 
same  were  brought  unto  the  same  market,  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  evil  example  of  all  other 
persons  in  the  like  case  offending,  to  the  great  prejudice  of  all 
the  liege  subjects  of  our  said  lord  the  king,  resorting  to  and  liv- 
ing near  to  the  said  market,  and  against  the  peace  of  our  said 
SccoJld  lord  the  king,  his  crown  and  dignity.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  R.  L. 
[*534]  on  the  said  thirteenth  day  of  *  March,  in  the  fortieth  year  afore- 
said, at  the  parish  aforesaid,  in  the  said  county  of  M.,  did  fore- 
stall a  certain  market  to  be  holden  and  held  in  West  Smithfield, 
in  the  city  of  London,  on  the  fourteenth  day  of  March  in  the  year 
aforesaid,  for  the  sale  of  oxen,  heifers,  cows  and  calves,  among 
other  things,  by  then  and  there,  to  wit,  on  the  said  thirteenth  day  of 
March  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
of  M.  aforesaid,  buying  and  causing  to  be  bought  of  certain  per- 
sons to  the  jurors  aforesaid  unknown,  eight  cows  and  eight  calves, 
as  and  whilst  the  said  cows  and  calves  were  in  the  way  to  the  said 
market,  and  then  and  there,  to  wit,  on  the  said  thirteenth  day  of 
.  March  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  said 
.county  of  M«,  coming  and  being  driven  towards  the  said  market 
for  the  purpose  of  being  exposed  to  sale  and  sold  in  the  said 
market,  on  the  said  fourteenth  day  of  March  in  the  year  afore- 


(4)    This    was   the    indictment    from  Crown  Office.    See  ante  527". 
•against  R.   Lay  cock,  A.   D.  1801,    and  post.  536*.  n.  q. 


• 


• 
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said,  and  before  the  said  cows  and  calves  were  brought  unto  the 
said  market,  he  the  said  R.  L.  at  the  time  of  buying  the  said 
cows  and  calves  then  and  there  well  knowing  that  the  said  cows 
and  calves  were  then  and  there  in  the  way  to  the  said  market, 
and  going  and  being  driven  thither  for  the  purpose  of  being  ex- 
posed to  sale  and  sold  in  the  said  market,  on  the  said  fourteenth 
day  of  March  in  the  year  aforesaid,  in  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  evil  example  of  all  other  persons  in 
the  like  case  offending,  to  the  great  prejudice  of  all  the  liege 
subjects  of  our  said  lord  the  king,  resorting  to  or  living  near  the 
said  market,  and  against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 


BY  ENGROSSING. 


Carmarthenshire,  to  wit.     That  A.  B.  late  of,  8cc.  on,  Sec.  at,  For  en» 
&c.  aforesaid,  did  engross  and  get  into  his  hands  by  buying  of  and  KJJ08811^* 
from  divers  persons  to  the  jurors  unknown,  a  large  quantity,  to 
wit,  four  thousand  quarters  (m)  of  wheat,  with  intent  to  sell  the 
same  again  for  lucre,  gain  and  profit,  (n)  to  the  evil  example,  Sec. 
and  against  *  the  peace,  See.  [the re  were  three  other  counts  for  [#535] 
engrossing  other  articles  similar  infioint  of  form /] 

That  A.  B.  late  of,  8cc.  on,  Sec.  at,  Sec.  did  unlawfully  ingross  The  like 
and  get  into  his  hands  by  buying  of  and  from  one  A.  S.  50  quar-  j.n  *n£ther 
ters  of  wheat,  to  the  intent  to  sell  the  same  again  at  an  unreason- 
able profit,  to  the  evil  example,  Sec.  and  against  the  peace  of,  &c. 


(/)      This   was   the    indictment        (m)  The  quantity  must  be  stated, 

against  R.  M.  Phillips,  A.  D.  1800,  1  East,  583. 

obtained    fiom    the  Crown  Office.        (n)    Other  precedents  cooclude 

See  other    precedents,  ante  529*,  more  properly  "  to  the  intent  to  sell 

532*.    Cro.  C  C.  7th  Ed.  374.  8th  the  same  again  at  an  unreasonable 

Ed.  205.    Burn,  J.  Forestalling,  2  profit,  &c."  2  Stark.  654.  ante  529% 

Starkie,  654.  And  as  to  the  law  see  532*. 
ante  527*.  n.  g.  (o)  See  last  precedent  and  notes* 
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BY  REGRATING. 


For  re.  That  A.  B.  late  of,  Sec.  on,  fee.  at,  Sec.  in  a  certain  market  there 

wheaUA)  caIled  Saint  Alban's  market,  unlawfully  did  buy,  obtain  and  get 
into  his  hands  and  possession,  of  and  from  one  C.  D.,  a  large 
quantity  of  wheat  of  the  growth  and  produce  of  this  kingdom  of 
Great  Britain,* to  wit,  seven  loads  of  wheat  of  the  growth  and  pro- 
duce of  this  kingdom  of  Great  Britain,  at  and  for  the  price  or 
sum  of  forty-four  shillings,  for  each  and  every  load  of  the  said 
seven  loads  of  the  said  wheat  (part  of  the  said  wheat  by  way  of 
sample  of  the  said  seven  loads  then  being  brought  to  the  said 
market,  by  the  said  C.  D.  for  the  sale  of  the  said  seven  loads  in 
the  same  market ;)  and  afterwards,  to  wit,  on  the  said,  See.  he  the 
said  A.  B.  at,  Sec.  aforesaid,  in  the  same  market,  there  called  St. 
Alban's  market,  unlawfully  did  regrate  the  said  seven  loads  of 
wheat,  and  sell  the  said  seven  loads  of  the  said  wheat  again  to  one 
£.  F.,  at  and  for  the  price  or  sum  of  two  pounds  twelve  shillings 
and  six-pence,  for  each  and  every  load  of  the  said  wheat,  with  a 
deduction  of  five  shillings  on  the  whole  price  of  the  said  seven 
loads  of  wheat  being  allowed  or  thrown  back  by  the  said  A.  B.  to 
the  said  £.  F.,  in  contempt,  &c.  to  the  evil  example,  Sec.  and 
Second  against  the  peace,  Sec.  And  the  jurors,  &c.  do  further  present, 
coun  tjiat  t^e  4^  ^  g  afterwards,  to  wit,  on  the  said,  Sec.  at,  Sec. 

aforesaid,  in  a  certain  market,  there  called  Saint  Alban's  market, 
unlawfully  did  buy,  obtain  and  get  into  his  hands  and  possession, 
of  and  from  the  said  C.  D.  a  large  quantity  of  wheat  of  the  growth 
and  produce  of  this  kingdom  of  Great  Britain,  to  wit,  seven  loads 


(p)    This    was    the    indictment  other  precedents,  Cro.  C.  C.  7th  Ed. 

against  W.  Joceline,  A.    D.  1802,  373.  8th  Ed.  205.  Burn,  J.  Forestall- 

obtained   from   the   Crown   Office,  im/,  2  Stark.  654.     And  as  to  the 

see  precedents  and  notes  referred  to  law,  see  ante  527*.  n.  g.  and  post 

in  precedent  ante  527*.  n.  g.    See  536,  537. 
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of  wheat  of  the  *  growth  and  produce  of  this  kingdom  of  Great  [*536] 
Britain,  at  and  for  the  price  or  sum  of  forty-four  shillings,  for  each 
and 'every  load  of  the  said  seven  loads  of  the  said  wheat,  the  said 
seven  loads  of  the  said  wheat  then  being  brought  to  the  said  mar- 
ket by  the  said  C.  D.  for  the  sale  of  the  said  seven  loads  of  wheat 
in  the  same  market,  and  afterwards,  to  wit,  on  the  said  twenty- 
ninth  day  of  November,  in  the  year  aforesaid,  he  the  said  A.  B. 
at  the  parish  aforesaid,  within  the  borough  aforesaid,  in  the  county 
aforesaid,  in  the  same  market,  there  called  Saint  Alban's  market, 
unlawfully  did  regrate  the  said  seven  loads  of  wheat  and  sell  the 
said  seven  loads  of  the  said  wheat  again  to  the  said  E.  F.,  at  and 
for  the  price  or  sum  of  two  pounds  twelve  shillings  and  sixpence 
for  each  and  every  load  of  the  said  seVen  loads  of  the  said  wheat, 
five  shillings  beinj' allowed  or  thrown  back  by  the  said  A.  B.  to 
the  said  £.  F.  from  the  whole  amount  of  the  price  of  the  said 
seven  loads  of  wheat,  in  contempt,  Sec.  [conclusion  as  in  first 
count.']     And  the  jurors,  Sec.  do  further  present,  that,  &c.  [like  Third 
the  first  count  only  omitting  the  words  "  get  into  /us  hands  and  coum* 
possession"  and  charging  a  buying  only.']     And  the  jurors,  &c.  do  Fourth 
further  present,  that,  &c.  [Hke  the  second  count,  only  omitting  the  count- 
words  "get  into  his  hands  and  possession,"  and  charging  the  buy- 
ing onlyJ]     There  were  two  other  counts  varying  only  from  the 
three  last  in  the  mode  of  stating  the  quantity  and  price  of  the 
wheat,-— viz.  the  fifth  "  a  large  quantity,"  to  wit,  seven  loads  of 
wheat  of  the  growth  and  produce  of  Great  Britain,  (the  said 
wheat  being  brought,  &c.)  at  the  price,  &c.  and  the  sixth, ."  a 
large  quantity,"  to  wit,  at  the'  price,  8cc.  (the  said  wheat  being, 
&c.) 

[Commencement  as  ante  1*  and  2*.]    That  J.  R.  late  of,  See.  The  like 
on,  &c.  at  London  aforesaid,  that  is  to  say,  at  the  parish  of  All-  [?r  res"ra- 


(g)    This  was  the  indictment  in  6  Ed w.  6.  (now  repealed)  and 

against  Kushby,  Hil.  Term  40  Geo.  mentioned  as  a  crime  by  that  act, 

III.  The  defendant  was  convicted,  is  not  an  offence  which  now  exists, 

and  after  an  ineffectual  application  as  such,  at  common  law,  and  that 

for  a  new  trial,  Mr.  Law  (the  now  though  the  word  regrator  occurs  in 
chief  justice)  Mr.  Sergeant  Best,  -  the  statute  of  Edward  the  Sixth 

and  Mr.  Marryatt  moved  in  arrest  and  other  statutes,  yet  there  is  no 

of  judgment  on  the  grounds  that  statute  to  be  found  which  describes 

the  act  of  regrating  as  described  a  regrator,  per  se,  as  buying  and 


,  Il6      iNblCTMEftt S  f^B  0T?$#plZB  AGAlttST  tRADt. 

f#537^J  hallows  *  Barking,  in  the  ward  of  Tower  in  London  aforesaid,  in 
a  certain  market  there  called  the  Corn  Exchange,  unlawfully  did 
buy,  obtain,  and  get  into  his  hands  and  possession,  of  and  from  J. 
S.,  J.  G.  snd  J.  H.  a  large  quantity  of  qats  of  the  growth  and 
produce  of  this  kingdom  of  Great  Britain,  to  wit,  ninety  quarters 
of  oats  of  the  growth  and  produce  of  this  kingdom  of  Great  Bri- 
tain, at  and  for  the  price  or  sum  of  forty-one  shillings,  for  each 
and  every  of  the  said  ninety  quartern  of  oats,  part  of  the  said  oats* 
by  way  of  sample  of  the  said  ninety  quarters  of  oats,  then  being 
brought  to  the  said  market  by  the  said  J«  S.,  J.  G.  and  J.  H.,  for 
the  sale  of  the  said  ninety  quarters  of  oats  in  the  same  market ; 
and  afterwards,  to  wit,  on  the  same.  Sec.  he  the  said  J.  H.  at  L. 
aforesaid,  that  is  to  say,  at  the  parish  and  ward  aforesaid,  in  L. 
aforesaid,  in  the  same  market  there  called  the  corn  exchange* 
unlawfully  did  regrate  a  large  quantity,  to  wit,  thirty  quarters  of 


selling  again  in  the  same  market  as  if  it  had  no  existence ;  and  if  it  be 
a  criminal,  nor  can  any  indictment  so,  we  are  to  look  to  the  antiquity 
so  framed  be  found,  or  that  sel-  of  the  cases  to  know  whether  re- 
ling  again  in  the  same  market  on  grating  is  so  described  by  the  act 
the  same  day  was  ever  recognized  of  parliament  as  an  offence  in  Kdw. 
as  a  crime — that  by  the  stat.  of  the  III.  c  6.  in  which,  the  word  "  re- 
31  Hen.  HI.  st.  6.  s.  3.  it  is' nothing  grator"  (which  was  long  after  the 
more  or  less  than  a  huckster,  and  time  of  legal  memory)  is  not  de- 
that  the  reselling  in  the  same  mar-  scribed  as  an  offence— it  is  used 
ket  is  no  where  recognised  as  an  as  to  other  subjects  than  victuals, 
ingredient  of  regra'ing,  or  is  re-  That  the  statute  of  14  Rich.  II.  c. 
cognized  as  an  offence,  but  as  a  4.  forbids  the  buying  of  wood,  &c. 
huckster  mentioned  indiscrimi-  it  is  most  clear  it  does  not  forbid 
nately,  not  as  a  principal,  eo  no-  or  restrain,  &c.  which  is  the  deno- 
mine,  that  is  a  statute  against  fore-  mination  given  to  it  by  this  par- 
stallers  by  selling  it  agafn  to  re.  ticular  statute.  The  8th  Hen.  VI. 
grators :  they  are  not  describing  c.  5,  says,  fcc.  Here  regrator  is 
the  offence  of  regrating  as  consist-  nothing  more  than  a  common 
ing  of  any  thing  in  the  reselling  of  huckster,  and  not  a  regrator.  It 
the  article,  but  is  understood,  does  not  mean  the  resale  in  the 
merely  as  a  huckster,  that  statute  same  market,  nor  can  any  trace  of 
being  repealed  which  mentioned  it  be  found  in  the  statutes.  See 
the  crime,  and  which  gave  it  ex-  also  Illingworth,  102, 103, 137, 145, 
istence— that  statute  existing  no  148,  156,  177.  Godbolt,  131  2 
longer  which  was  a  declaration  of  Brown).  103.  Cro.  Car.  231.  Up- 
what  was  the  common  law  on  the  on  this  suggestion  the  court  grant- 
subject,  in  consequence  of  the  re*  ed  a  rule  to  show  cause  why  judg- 
peal  of  that  statute,  it  not  only  ment  should  not  be  arrested,  and 
does  away  the  offence  itself  but  re-  after  argument,  the  court  were  di- 
pealerl  the  explanation  :  the  sta-  vided  in  opinion,  and  no  judgment 
tute  is  therefore  to  be  considered  as  was  passed  upon  the  defendant. 
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the  said  oats,  and  sell  the  said  thirty  quarters  of  the  said  eats 
again  to  one  VV.  H.,  at  and  for  the  price  or  sum  of  forty-three 
shillings  for  each  and  every  of  the  said  thirty  quarters  of  the  said 
oats,  in  contempt,  fee.  to  the  evil  example,  fee.  and  against  the 
peace,  &c. 

Second  count  same  as  the  first  except  in  charging  only  that  the  Other 
defendant "  did  buy"  the  oats,  omitting  the  words  "  obtain  and  get COHnts< 
into  his  hands  and  possession."  Third  count  same  as  the  first  only 
for  thirty  instead  of  ninety  quarters.    Fourth  count  varying  from 
the  third  as  the  second  does  from  the  first  by  merely  saying  "  did 
buy,"  and  stating  the  quantity  at  30  quarters.    Fifth  count  like 
the  first,  stating  that  ninety  quarters  were  obtained,  and  but  thirty 
•rcgrated.  Sixth  count  like  the  fifth  only  omitting  the  allegation  [#538] 
respecting  the  sample,  and  saying  only  "  did  buy."  Seventh  count 
like  the  sixth,  except  saying,  "  did  buy,  obtain  and  get  into  his 
hands  and  possession,"  and  stating  thirty  in  both  places  as  obtain- 
ed and  regrated. 
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[*548]  *INDICTMENT— OFFENCES  AGAINST   TRADE  FOR 

USURY  AND  ILLEGAL  BROKERAGE. 

For  usury.      That  H.  V.  late  of,  Etc.  after  the  twenty-ninth  day  of  Septera- 

W  ber,  in  the  year  of  our  lord  one  thousand   seven  hundred  and 

[#5491   *  fourteen,  to  wit,  on,  8cc.  aforesaid,  did  lend  to  one  B.  G.  the 

sum  of  one  hundred  pounds  of  lawful  money  of  G.  B.  and  the 

said  B.  G.  for  securing  the  repayment  of  the  said  sum  of  one 

(r)  See  other  precedents.  3  Ld.  174.    It  is  certain  that  no  crimi* 

Raym.  36.4  Ed.  West  246.  T rem.  nal  proceeding  can  be  maintained 

P.  C.  269.  Vet.  Enr.  224.  Co.  Ent.  for  a  mere  agreement  to  take  ille- 

594.  435.  Leg.  Flo.  38.  49.  Rast.  gal  interest  in  pursuance  of  which 

Ent.  689.  Cro.  C.  C  743.    7  Ed.  nothing  is  carried  into  execution. 

1  Bro  229.  Vid.  214.  Han.  100.  2  Stra.  816.  Com.  Dig.  Usury,  C. 
Br.  R.  454.  It  is  very  unusual  to  But  on  the  general  principle  al- 
proceed  by  indictment.— As  to  this  ready  stated,  which  seems  very 
offence,  see  in  general,  Hawk.  b.  2.  clearly  laid  down,  an  indictment 
c.  82.  per  totum.  Com.  Dig.  Usury,  would  lie  under  the  statutes  where 
C.  4  Bis.  Com.  158.  It  seems  the  usurious  transaction  was  com- 
that  the  taking  of  exorbitant,  or,  pleted.  A  very  eminent  barrister 
as  it  was  called,  Jewish  interest,  in  A.  D.'  1814,  advised  that  in  a 
was  a  misdemeanor  at  common  case  of  a  clear  and  palpable  usury 
law  before  the  enactment  of  the  a  party  may  be  indicted  at  com- 
prohibitory  statute?.  Hardr.  420.  mon  law.  Over  this  offence,  if  so 
It  is,  indeed,  laid  down  by  some  it  may  be  called,  the  quarter  ses- 
writers  that  the  taking  any  con-  sions  have  no  jurisdiction  to  exer- 
sideration  for  the  loan  or  forbear-  cise,  2  Ld.  Raym.  1144.  Salt, 
ance  of  money  was  an  offence  cog-  680.  1  Sess.  Cas.  41.  11  Mod. 
nizableby  the  ecclesiastical  courts,  174.  Nor  after  the  time  for  com- 
and  liable  to  severe  spiritual  cen-  mencing  an  action  by  a  common 
sures.  Hawk.  b.  2.  c.  82.  s.  4.  At  informer  has  elapsed,  will  the 
the  present  day,  however,  unless  court  of  King's  Bench  grant  an  i  ti- 
the usury  exceed  40  per  cent,  the  formation,  because  the  penalty  is 
sum  named  as  Jewish,  it  seems  then  vested  only  in  the  crown,  and 
that  no  indictment  at  common  law  the  attorney  general  alone  can  in- 
can  be  supported.  The  statute  stitute  proceedings  to  obtain  it,  2 
12  Car.  II.  c.  13.  which  fixes  the  Stra.  1234.  The  indictment,  if 
rate  of  interest  at  6,  and  the  12  sustainable,  must  contain  all  the 
Ann.  stat.  2.  c.  16.  which  reduces  it  requisites  of  a  declaration  for  usu- 
to  5,  though  they  give  a  penalty  ry.  By  17  Geo.  III.  c.  26.  the  taking 

•       partly  to  the  king,  and  partly  to  more  than  ten  shillings  per  cent, 

the  informer,  both  prohibit  the  act  for  procuring  any  money  to  be  ad- 

to  be  done  in  positive  terms,  and  vanced  on  a  life  annuity,  is  made 

without  any  reference  to  the  mode  an    indictable  offence    punishable 

of  proceeding.    We  have  already  with  fine  and  imprisonment ;  as  is 

seen,  that,  where  this  is  the  case,  also  the  procuring  or  soliciting  any 

any  person  who  disobeys  the  pro-  infant  to  grant  a  life  annuity,  or 

vision,  may  be  indicted,  ante  279.  to  promise,  or  otherwise  engage  to 

2  Burr.  799.4  T.R.  205. 8  East  41.  ratify  it  when  he  comes  of  age. 
And  yet  it  has  been  holden  that  no  In  prosecutions  under  this  statute, 
indictment  will  lie  for  usury,  but  it  is  not  necessary  to  prove  the 
the  party  who  chuses  to  prosecute  exact  sum  stated  in  the  indictment 
must  proceed  to  recover  the  pe-  though  not  laid  with  a  scilicet.  6* 
nalties  in  a  penal  action,  11  Mod.  T.  R.  265. 1  Esp.  Rep.  285. 
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hundred  pounds  with  lawful  interest  for  the  same  to  the*  said 
H.  V.  or  his  order,  he  the  said  B.  G.  afterwards,  to  wit,  on,  &c. 
at,  &c.  aforesaid,  did  give  and  deliver  to  the  said  H.  V.  a  certain 
promissory  note,  bearing  date  the  day  and  year  last  aforesaid,  by 
which  said  note  the  said  B.  G.  did  promise  to  pay  to  the  said 
H.  V.  or  his  order,  the  said  sum  of  one  hundred  pounds,  with 
lawful  interest  for  the  same,  six  months  after  the  date  of  the  same 
*  note.  And  the  jurors,  fcc.  do  further  present,  that  the  said  [*550j 
H.  V.  afterwards  to  wit,  on,  fee.  at,  &c.  aforesaid,  unlawfully,  un- 
justly, and  corruptly  did  receive  and  take  of  and  from  the  said 
B.  G.  the  sum  of  four  pounds  and  fifteen  shillings  of  lawful 
money  of  G.  B.  of  the  monies  of  him  the  said  B.  G.  for  the  for- 
bearing and  giving  day  of  payment  of  the  said  sum  of  one  hun- 
dred pounds,  from  the  said,  &c.  until  the  said,  fcc.  which  said  sum 
of  four  pounds  and  fifteen  shillings  so  as  aforesaid  received  and 
taken  by  the  said  H.  V.forjthe  forbearing  and  giving  day  of  pay- 
ment  of  the  said  sum  of  one  hundred  pounds  from  the  said,  &c. 
until  the  said,  fcc.  did  exceed  the  rate  of  five  pounds  for  the  loan 
of  one  hundred  pounds  for  the  year,  to  the  great  damage  of  the 
said  B.  G.  against  the  form  of  the  statute,  Sec.  and  against  the 
peace,  Sec. 

That  A    B.  late  of,  Sec.  after  the  making  of  a  certain  act  of  Under  17 
Parliament,  made  and  passed  in  the  seventeenth  year  of  the  reign  c  e^6.  9.  7. 
of  our  present  sovereign  George  the  Third,  intituled,  &c.  [set  out  for  receiv- 
the  title  of  the  act]  to  wit,  on,  8c c.  at,  Sec.  did  ask,  demand,  ac-  tj^n  pro. 
cept,  and  receive  of  and  from  C.  D.,  £•  F.,  and  G.  H.,  the  sum  I*r  ,um 
of  3221.  10s.  (t)  as  a  gratuity  and  reward  for  soliciting  and  pro-  ring  an  an- 
curing  the  loan,  and  for  the  brokerage  of  the  sum  of  24501.  then  ttuity*  W 
and  there  actually  and  bond  fide  advanced  and  paid  by  I.  K.  to 
them  the  said  C.  D.,  £•  F.,  G.  H.,  as  and  for  the  price  and  con- 
sideration of  divers  annuities  or  yearly  rent  charges,  amounting 
to  3501.  that  is  say,  &c.  [setting  forth  the  several  annuities'^  which 
said  sum  of  3221.  10s.  for  the  loan  and  brokerage  ot  the  said 
24501.  exceeded  the  sum  of  ten  shillings  for  every  1001.  so  then 
and  there  actually  and  bona  fide  advanced  and  paid  by  the  said  I.  K. 
to  the  said  C.  D.  against  the  form,  &c. 

(«)   This    indictment  is   taken  1  Bro.  241. 

from  6  Term.   Rep.    p.   263.  on  (0  A  scilicet  is  not  necessary  in 

which  the  defendant  was  convict-  order  to  enable  the  prosecutor  to 

ed,  and  there  held  sufficient.    See  prove  a  different  sum.    See  6  T. 

note  to  last  precedent.    See  also  K.  263. 
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INDICTMENTS,  Wc.FOR  OFFENCES  AGAINST  HEALTH 
OF  PUBLIC,  AS  BREACH  OF  QUARAJSTTWE— EXPO- 
SING PERSONS  AFFECTED  WITH  INFECTIOUS  BIS- 
ORDERS,  AND  SELLING  UNWHOLESOME  PRO FI- 
SIONS,  &c. 


For  breach  of  Quarantine. 


[COMMENCEMENT  of  information  as  ante  6.]  That  on,  Sec.  Informs- 
an  order  was  made  by  the  king  in  council,  whereby  it  was  ordered  J^ey  re" 

that  if  any  pilot  or  other  person  should  go  on  board  any  ship  or  neral 

against  a 
.  i  party  for 

breach  of 

(«)  See  this  sketch  of  the  infor-  aoy  commander,  master,  or  other  9*u*rr*n- 
jnation,  4  T.  R.  202.  2  Leach,  person,  having  charge  of  any  vessel Une*  w 
549.  As  to  this  offence,  see  4  Bla.  liable  to  perform  quarrantine,  hav- 
C  161.  The  regulations  respecting  ing  notice  thereof,  shall  knowingly 
quarantine  are  directed  by  the  26  quit,  or  permit  any  individual  on 
Geo.  II.  c.  6.  28  Geo.  III.  c  34,  board  to  leave  it,  to  go  either  on 
S9.  8c  40  Geo.  ill.  c.  80.  and  45  shore,  or  to  any  other  vessel,  un- 
Geo.  111.  c.  10.  By  the  first  of  less  by  licence,  or  shall  dot  in  con- 
4hese  statutes  any  vessel  arriving  venient  time  after  due  notice  re- 
al any  part  of  Great  Britain,  Ire-  pair  to  the  places  appointed,  he 
land,  and  the  islands  adjoining,  shall  forfeit  500'-,  half  to  the  king, 
from  any  place  where  an  infectious  and  half  to  the  informer.  If  any 
disease  is  suspected  to  have  been  other  part  of  the  ship's  company 
prevalent,  is  obliged  to  make  qua-  transgress  by  coming  on  shore, 
rantine  at  such  places  and  in  such  they  shall  forfeit  2007.  to  be  re- 
manner  as  is  directed  by  Orders  covered  in  the  same  way,  and  be 
in  Council,  notified  by  proclama-  imprisoned  for  six  months,  s.  5. 
tion,  or  published  in  the  London  In  the  construction  of  this  act,  it 
Gazette ;  and  that  until  such  qua-  has  been  holden  that  the  prohibi- 
rantine  has  been  performed  no  tion  in  the  first  section  being  inde- 
person,  goods,  or  merchandize,  pendent  of  the  penalties  contained 
shall  be  brought  on  shore  in  any  in  the  fifth,  makes  the  transgres- 
part  of  his  Majesty's  dominions,  sion  of  its  regulations  an  offence  at 
unless  by  licence  directed  and  per-  common  law,  for  which  the  party 
tnitted  by  the  Orders  in  Council,  may  be  indicted,  and  may  be  pu- 
ff. 1.    It  is  also  provided  that  if  dished  as  for  a  misdemeanor  at  the 
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* 

•vessel  obliged  to  perform  quarantine,  such  pilot  or  other  person     f*552l 
should  perform  quarantine  in  like  manner  as  any  person  coming 
in  such  ship  or  vessel  should  be  obliged  to  perform  the  same  ;  that 
the  order  was  published  in  the  gazette  in  the  same  month,  and  has 
ever  since  been  in  force  :  that  the  defendant,  well  knowing  the  pre- 
mises,  but  having  no  regard  to  the  laws  and  statutes  of  this  realm, 
afterwards,  on,  fee,  at,  Sec.  with  force  and  arms  went  on  board  a  cer- 
tain ship  called  the  Stephen,  which  was  obliged  to  perform  quaran- 
tine, in  order  to  conduct  the  same  into  the  port  of  Bristol,  and  did 
not  perform  quarantine  in  like  manner  as  any  person  coming  in  the 
said  ship  or  vessel  was  obliged  to  perform  the  same,  but  that  the 
defendant,  on,  &c,  at,  &c.  with  force  and  arms,  unlawfully  quitted 
the  said  ship  by  going  on  board  a  certain  other  ship  or  vessel,  in  a 
certain  place  within  his  majesty's  dominions,  before  the  ship  (Ste- 
phen) had  fully  performed,  and  been  discharged  from,  such  quaran- 
tine, he  the  said  defendant  not  being  in  any  manner  or  in  any  case, 
or  by  any  licence  directed  or  permitted  by  any  order  made  by  his 
majesty  in  council  so  to  do,  in  contempt,  *&c.  to  the  evil  example,     [*553] 
&c,  against  the  pestxr,  &c  and  also  against  the  form  of  the  sta- 
tute, Sec. 


discretion  of  the  court,  in  which    command  thereof,  must  proceed  to' 
the  defendant  was  convicted,  4  T.     the  harbour  of  New  Grimsby    in 
R.  403.  3  Leach,  551,  3.    But  a  pi-  the  Islands  of  Scilly,  (which  by  39 
lot  going  to  the  ship  and  returning  Geo.  II.  c.  8.  is  altered  to  St.  Helen's 
before  the  expiration  of  the  quaran-  Pool)  and  there  make  known  his  si- 
tine,  is  not  liable  to  the  penalties  of  tuation  to  some  officer  of  the  cus- 
s.  5.  though  he  may  be  punisbed  for  toms  there  who  is  immediately  to 
a  misdemeanour  at  common  law,  id.  send  intelligence  to  one  of  the  ae- 
ibid.    By  45  Geo.  in.  c.  10.  s.  41.  xretaries  of  state,    that  measures 
judges  of  K.  B.  have  a  power  to  may  be  taken  for  the  relief  of  the 
commit  persons  apprehended,  and  crew.    In  the  mean  time,  the  com- 
indicted  previous  to  their  trial,  and  mander  must  keep  the  ship  there 
by  s.  43.  all  offences  of  this  nature  or  if  he  cannot  reach  that  port,  re- 
may  be  tried  in  any  county  without  main  at  sea,  without  suffering-  any 
regard  to  the  place  where  the  cause  of  the  ship's  company  to  leave  it  or 
ofthe  prosecution  arises.     The  36  having  any  intercourse  with  other 
Geo.  II.  c.^s.3.  directs  that  if  the  vessels.    Any  breach  of  these  re*u- 
piague  shall  break  out  m  any  ship  lations  by  the  master  or  other  per. 
to  the  north  of  Cape  Fuusterre,  the  son  on  board  is  declared  felony, 
master  or  other  person  who  has  the  without  benefit  of  clergy. 
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damage  and  common  nuisance,  dec.  to  the  evil,  &c.  and  against  the 
Third        peace,  &c.     And  the  jurors,  &c.  that  the  said  A.  B.  well  knowing 

count- 

that  the  said  E.  F.  was  so  infected,  ill,  and  sick  as  aforesaid,  after- 
wards and  whilst  the  said  E.  F.  was  so  infected,  ill,  and  sick,  to 
wit,  on,  See.  aforesaid,  with  force  and  arms,  at,  &c.  unlawfully,  and 
[*5  53 1  injuriously  did  take  and  carry  the  said  E.  F.  unto  and  *into  the  afore- 
said common  highway,  situate  and  being,  &c.  in  and  along  which, 
said  common  highway  there,  divers  liege  subjects  of  our  said  lord  the 
king  were  then  going*  returning,  passing,  riding,  and  labouring, 
and  amidst  and  among  divers  liege  subjects  of  our  said  lord  the 
king,  who  then  and  there,  to  wit,  in  the  said  common  highway,  had 
met  and  assembled  together,  to  the  great  and  manifest,  Sec.  [as 
in  first  count.*]  ' 
Against  a      Middlesex.  That  CD.  late  of,  &c.  surgeon  on,  &c.  and  on  divers 

surgeon     other  days  between  that  and  the  10th  day  of  June,  in  the  same  year, 
who  inocu- 
lated chil-  with  force  and  arms  at,  &c.  aforesaid,  unlawfully  and  injuriously  did 

drenathis  in0cula.te  and  infect  E.  F.,  an  infant  of  tender  years,  to  wit,  about 

own  house 

with  the     the  age  of  one  year,  G.  H.  an  infant  of  tender  years,  to  wit,  about  the 

small  pox,  age  0f  th,^  years,  I.  J.  an  infant  of  tender  years,  to  wit,  about  the 
ing  them  age  of  fifteen  months,  and  divers  other  infants  of  tender  years,  whose 
brought  namcs  t0  tac  juror*  aforesaid  are  unknown,  with  a  certain  conta- 
therethro'  gious  infection,  and  dangerous  sickness  and  disease   called  the 

st^eufbUC  Sma11  Pox»  bv  mcans  ^kfcwrf  the  ^  B-  F->  G-  H-  and  L  J-  and 
while  in-    the  said  divers  other  infants,  on  the  said,  &c.  and  on  the  said  other 

wHhthe  ^a^8  al1^  ^mes»  at»  &c*  aforesaid,  became  and  were  ill  and  sick  of 
conta-        and  with  the  said  contagious  infection,  and  dangerous  sickness  and 

order,  (c)'  d*sease»  and  tnat  tne  sa*d  C.  D.  well  knowing  the  premises  afore- 
said, after  he  had  so  inoculated  and  infected  the  said  E.  F.,  G.  H. 
I.  J.  and  the  said  divers  other  infants,  and  whilst  the  said  E.  F.,  G. 
H.  and  I,  J.  and  the  said  divers  other  infants  were  ill  and  sick  of  and 
with  the  aforesaid  contagious,  infectious,  and  dangerous  sickness 
and  disease  as  aforesaid,  to.  wit,  on  the  said,  &c.  and  on  the  said 
other  <fcays  and  times  with  force  and  arms  at,  &c.  aforesaid,  unlaw, 
fully  and  injuriously,  did  cause  and  procure  the  said  E.  F.,  G.  H  , 


(c)  The  defendant  was  convicted,    offence    at   common  law,   Rex.  v. 
and  the  court  held  him  guilty  of  an    Taunton,  Hilary  Term,  55  Geo.  Ilk 
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>•  J,  and  the  said  divers  other  infants  to  be  taken,  carried  and  con  - 
veyed  into  and  along  a  certain  public  street,  and  common  highway, 
called)  &c.  situate  and  being  in,  &c.  aforesaid,  and  into  and  along 
divers  other  public  streets  and  common  highways  there  also  situate 
and  being  used  for  all  the  liege  subjects  of  our  said  lord  the  king  on 
foot,  and  with  horses,  coaches,  carts  and  carriages,  to  go,  return, 
pass,  ride,  and  labour  in,  along  and  through,  in  and  along  which  said 
several  streets,  and  common  highways,  there  divers  liege  subjects  of 
our  said  lord  the  king  were  then,  to  wit,  on  the  said,  &c.  and  on  the 
said  other  days  and  times  going  and  returning,  passing,  riding,  and 
labouring,  and  near  unto  and  by  divers  dwelling  houses,  habitations, 
and  residences  of  divers  liege  subjects  of  our  said  lord  the  king 
then  and  *there  dwelling,  inhabiting  and  residing,  to  wit,  on  the  said,  [*556j 
&c.  and  on  the  said  other  days  and  times,  at,  8cc.  aforesaid,  to  the 
great  danger  of  infecting  with  the  said  contagious,  infectious,  and 
dangerous  sickness  and  disease,  called  the  small  pox,  all  liege  sub- 
jects of  our  said  lord  the  king,  who  on  the  said  several  days  and 
times  aforesaid  were  in  and  near  the  aforesaid  public  street  and 
common  highways,  dwelling  houses,  habitations  atid  residences, 
and  who  bad  not  had  the  said  disease  and  sickness,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  lord 
the  king,  to  the  evil  example,  &c.  and  against  the  peace,  &c.  [There 
were  four  other  counts  exactly  similar,  excefit  that  each  stated 
one  child  to  have  been  inoculated  and  exposed  without  mention  of 
the  other 8.1 
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That  A.  B.  late  of,  &c.  on,  &c.  and  for  a  long  space  of  time,  to  Against  a 
wit,  for  the  space  of  six  months  then  last  past,  at  the  parish  afore-  orfOP  gup. 
said,  in  the  county  aforesaid,  was  duly  employed  and  entrusted  to  plying  the 
make  and  deliver  for  the  use  of  the  effective  non-commissioned  offi-  (*jjatnam 
cers,  drummers,  and  private  soldiers,  of  and  belonging  to  the  ma.  barracks 
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with  rine  forces  of  our  said  lord  the  king,  then  serving  on  shore  in  bar- 

. '   or  racks  at  Chatham  aforesaid,  certain  loaves  of  bread  to  be  made  of 
it  of  a  had  good  marketable  English  or  foreign  wheat,  at  and  for  a  certain 
•^  un*      price  or  sum  of  money  to  be  therefore  paid  to  the  said  A.  B-  for  the 
some  qua-  same,  *and  that  the  said  A.  B.  being  so  employed  and  entrusted  as 
lity.  («/)     aforesaid,  but  being  an  evil  disposed  person,  on  the  said,  &c.  with 
L         ■"    force  and  arms,  at,  Sec.  aforesaid,  did  unlawfully,  falsely,  fraudu- 
lently, and  deceitfully,  and  for  his  own  wicked  lucre  in  the  course 
"of  his  said  employ,  and  in  breach  and  violation  of  his  trust  and  duty 
In  that  behalf, deliver  unto  one  CD.,  the  said  C.  D.  then  and  there 
being  a  serjeant  in  the  said  marine  forces  of  our  said  lord  the  king 
divers,  to  wit,  twenty  loaves  of  bread,  as  and  for  loaves  of  bread 
made  wholly  of  good  marketable  English  or  foreign  wheat,  for  the 
use  and  supply  of  himself  the  said  C.  D.  and  divers  others  of  the 
said  mar  iues,  where  a*  in  truth  and  in  fact*  the  said  loaves  of  bread 
were  not  made   wholly    of  good   marketable  English  or  foreign 
wheat,  but  on  the  contrary  thereof  contained  divers  noxious  and 
unwholesome  materials,  not  fit  or  proper  for  the  food  of  man; 
and  whereas  in  truth  and  in  fact,  he  the  said  A.  B.  then  and  there 
well  knew  that  the  said  loaves  of  bread  were  not  made  wholly  of 
good  marketable  English  or  foreign  wheat,  but  that  the  same  on  the 
contrary  thereof  did  contain  such  noxious  and  unwholesome  ma- 
terials as  aforesaid,  to  the  great  damage  of  the  said  C.  D.,  and 


(rf)  This  was    the    indictment  orders  the  agent  mixes  up  the  drug* 

against  Baldock,  A.  I>.  1801,  ob-  in  so  unskilful  a  way  that  the  bread 

tamed  from  the  crown  office.   See  becomes  unwolesome,  the  master 

other  precedent*,  3  M.   and  S.  11;  will  be  liable  to  be  indicted,  3M.  & 

4  Campb.   12.  2  East,  P.  C.   831.  S.  10.  4  Campb.  10.— Indictment.    It 

Strakie,  657. — Offence.    It  is  a  mis-  is  not  necessary  to  state  in  the  indict  - 

demeanour  at  common  law,  know-  ment  for  delivery  of  unwholesome 

ingly  to  give  any  person  injurious  bread,    that    the   defendant  acted 

food  to  eat,  whether  the  offender  be  under  contract  or  in  violation  of  any 

excited  by  malice  or  a  desire  of  gain ;  duty  imposed  on  him  by  bis  peculiar 

nor  is  it  necessary  that  he  should  be  condition,  2  East,  P.  C.  822.  nor  is 

a  public  contractor,  or  the  injury  it  necessary  to  set  forth  what  the 

done  to  the  public  service,  to  render  materials  were  which  rendered  the 

him  criminally  liable,  2  East,  P.  C.  composition  noxious,  3M.&S.  16. 

822.  4  Bla.  Com.  162.  6  East,  133  to  It  seems  also  that  there  is  no  occasion 

141.    If  a  baker  direct  his  servant  to  to  state  that  the  defendant  intended 

make  bread  containing  a  specific  to  injure  the  health  of  the  parties  for 

quantity  of  alum,  which  when  mixed  whose  consumption  the  pernicious 

with  the  other  ingredients,  is  innox-  articles  were  designed,  id.  ibid, 
ious,  but  in  the  execution  of  tbest 
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the  said  other  marines  for  whose  use  and  supply  the  said  loaves  of 

bread  were  so  delivered  as  aforesaid,  to  the  evil  example,  Sec.  and 

against  the  peace,  &c.     And  the  jurors,  &c.  do  further  present, 

that  the  "said  A.  B.  being  so  employed  and  entrusted  as  aforesaid, 

but  heing  such  evil  disposed  person  as  aforesaid,   afterwards,   to 

wit,  on  the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  did 

unlawfully,  falsely,  fraudulently  and  deceitfully,  and  for  his  own 

wicked  lucre  in  the  course  of  his  said  employ,  and  in  further  breach 

and  violation  of  his  duty  and  trust  in  that  behalf,  deliver  unto  one  E. 

F.,  [same  as  the  first  count  to  the  end.     The  four  next  counts  like 

the  seeond,  each  stating  the  delivery  of  bread  to  a  different  fierson.^ 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  pre-  Seventh 

sent,  that  the  said  A.  B.  being  so  employed,  and  entrusted  as  afore    count  for 

said,  but  being  such  evil  disposed  person  as  aforesaid,  afterwards,  guchhi. 

to    wit,    on    the  said  first  day  of    April,    in  the  forty-first  year  proper 

aforesaid,   with  force  and  arms,   at  the  parish  aforesaid,  in  the  zf^«.    * 

'  r  great  num- 

county  aforesaid,   did   unlawfully,    falsely,    fraudulently  and  de-  berof  nonj 

■ 

cekfully  in  the  course  of  his  said  employ,  and  in  further  breach  c?mi?Bm 

and  violation  of  his  trust  and  duty  in  that  behalf,   deliver  unto  cert,  &c. 

divers,  to  wit,  one  thousand  other  of  the  said  non-commissioned 

officers,  drummers,  and  private  soldiers,  of  and  belonging  to  the 

said  marine  forces  of  our  said  lord  the  king,   for  their  use  and 

supply,  a  great  number  of  other  loaves  of  bread,  that  is  to  say, 

one  loaf  of  bread  to  each  and  every  of  the  said  last-mentioned 

non-commissioned  officers,  drummers,  and  private  soldiers,  as  and 

for  loaves  of  bread  made  wholly  of  good  "marketable  English  or    r«*cfii 

foreign  wheat,  whereas,  8cc.  [as  in  the  first  count  from  the  aste- 

risk  to  the  end."]     And  the  jurors,  8cc.  do  further  present,  that  ..^ 

the  said  A.  B.  being  so  entrusted  and  employed  as  aforesaid,  but  count 

being  such  evil  disposed  person  as  aforesaid,  afterwards,  to  wit, 

on  the  said  fourth  day  of  April  in  the  forty -first  year  aforesaid* 

with  force  and    arias,  at  the  parish    aforesaid,    in   the   county 

aforesaid,  did  unlawfully,   falsely,   fraudulently  ami  deceitfully, 

and  for  his  own  wicked  lucre  in  the  course  of  his  said  employ, 

and  in  further  breach  and  violation  of  his  trust  and  duty  in  that 

behalf  deliver  unto  divers,  to  wit,  one  thousand  other  of  the  said 

non-commissioned  officers,  drummers,  and  private  soldiers,  of  and 
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belonging  to  the  said  marine  forces  of  our  said  lord  the  king 
for  their  use  and  supply,  a  great  number  of  other  loaves  of  bread, 
that  is  to  say,  one  loaf  of  bread  to  each  and  every  of  the  .said  last 
mentioned  non-commissioned  officers,  drummers  and  private  sol- 
diers, as  and  for  loaves  of  bread  made  wholly  of  good  marketable 
English  or  foreign  wheat ;  whereas  in  truth  and  in  fact,  &c.  [as  in 
the  first  count  from  the  asterisk  to  the  end."]  * 

For  sup*         That  A.  B.  late  of,  *&c.  on,  &c.  at,  &c.  knowingly,  wilfully,  de- 
plying  a     ceitfully  and  maliciously,  did  provide,  furnish  and  deliver,  to  and 
with  un-     for  800  French  prisoners  of  war,  whose  names  to  the  said  jurors 
]JL^e"       «re  yet  unknown,    and  'there  being  under  .the  protection  of  the 
bread,  (e)  king,  confined  in  a  certain  hospital  called  Eastwood  hospital,  in  the 
parish  and  county  aforesaid,  divers  large  quantities,  to  wit,  500/6. 
weight  of  bread,  to  be  eaten  as  food  by  the  said  French  prisoners 
of  war,  such  bread  being  then  and  there  made  and  baked  in  an  un- 
wholesome and  insufficient  manner,    and  then  and   there   being 
made  of  and  containing  dirt,  filth,  and  other  .pernicious  and  un- 
wholesome ingredients  not  fit  to  be  eaten  by  man,  he  the  said  A. 
B.  then  and  there  well  knowing  the  said  bread  to  be  baked  in  an 
unwholesome  and  insufficient  manner,  and  to  be  made  of  and  con- 
tain dirt,  filth,  and  other  pernicious  and  unwholesome  materials 
and  ingredients,  not  fit  to  be  eaten  as  aforesaid,  whereby  the 
said  prisoners  of  war  did  then  and  there  eat  of  the  said  bread, 
and   thereby   then  and  there  became  distempered  in  their  bo- 
dies and  injured  and  endangered  in  their  healths,  to  the  great 
damage  of  the   said  prisoners  of  war,  to  the  great  discredit  of 
our  said  lord  the  king,  to  the  evil  example,  &c.  and  against  the 
peace,  &c. 
[*559l      *That  A.  B.  late  of,  Sec.  for  the  space  of  six  months  now  last  past* 
For  selling  at  Chelsea,  8c  c  hath  been  employed  and  entrusted  to  make  and 
ed  with    "deliver  for  the   use  of  the   Royal  Military   Asylum  there,   the 
alum.  (/)  game  being  an  institution  of  our  lord  the  king,  for  the  bringing 


(e)  This  indictment  is  framed       (/)  See  form/  3  M.  and  S.  11* 
according  to  the  notes  to  the  last    4  Campb.  10. 
precedent. 


« *» 
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tip  certain  children  of  non-commissioned  officers,  drummers, 
and  privates  of  his  majesty's  army,  belonging  to  which  asylum 
there  were  divers,  to  wit,  1200  of  the  said  children,  certain 
loaves  of  good  household  bread  for  the  use  and  supply  of  the 
said  children,  at  and  for  a  certain  price  to  be  therefore  paid  to 
the  said  A.  B.  for  the  same,  and  that  the  said  A.  B.  being  so  em- 
ployed and  entrusted,  but  being  an  evil  disposed  person,  and  not 
regarding  the  laws,  &c.  with  force  and  arms,  Sec.  did  unlawfully 
falsely,  fraudulently  and  deceitfully,  and  for  Jus  own  lucre,  in 
the  course  of  the  said  employ,  and  in  breach  of  his  trust  and 
duty,  deliver  and  cause  to  be  delivered  unto  J.  H.  and  X  G. 
being  respectively  officers  or  servants  belonging  to  the  said  asy- 
lum, divers,  to  wit,  297  loaves  of  bread,  as  and  for  loaves  of 
good  household  bread,  for  the  use  and  supply  of  the  said  asylum, 
and  the  children  belonging  to  the  same ;  whereas  in  truth  and 
in  fact,  the  said  loaves  of  bread  were  not  good  household  bread, 
but  on  the  contrary  contained  divers  noxious  and  unwholesome 
materials,  not  fit  or  proper  for  the  food  of  man,  and  the  said  A. 
B-  well  knew  that  the  said  loaves  of  bread  were  not  good  house- 
hold bread,  but  that  the  same  did  contain  such  noxious  mate- 
rials, to  wit,  at,  &c.  aforesaid,  [conclusion  as  in  the,  last  firrcr- 
dentJ] 
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City  and  county  of  Norwich.     The  jurors  for  our  lord  the  Againsjt 
king,  upon  their  oath  present,  that  for  a  long  space  of  time  now  c*ntPaCteci 
last  past,  R.  A,  esquire  was  governor  and  a  certain  other  person,  with  the 
to  wit,  C.  D.  was  deputy  governor,  and  divers  other  persons  *f  tnc 
were  assistants  and  guardians  respectively  of  the  poor  in  the  city  P°°r  °* 

Norwich,  for  delivering  bread  short  weight  (tr) 


(tf)  This  indictment  for  nondeli-  that  all  frauds  affecting  the  public 

very  of  bread  of  sufficient  weight  at  large  are  indictable,  though  ari- 

waa  settled  on  the  decided  opinion  sing  out  of  a  particular  transaction 

of  a  very  experienced  barrister,  that  and  contract,  .see  precedents    and 

the  offence  was  indictable  on  the  notes  ante  556*  n.  d. 
ground  stated  2  East,  P.  C.  281. 

Vol.  H.                             2  T 
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of  Norwich,  in  the  county  of  the  same  city  and  the  liberties  of  the 
same,  and  that  he  the  said  R.  A.  so  being  such  governor  as  afore- 
said, and  the  said  C.  D.  so  being  such  deputy  governor  as  afore- 
said, and  the  said  other  persons  so  being  such  assistants  and  guar- 
[*560]   dians  respectively  as  *a  foresaid,  heretofore,  to  wit,  on  the  19th 
day  of  Sept.  in  the  52nd  year  of  the  reign  of  our  sovereign  lord 
George  the  third  by  the  grace  bf  God,  &c.  at  the  city  .and  county 
aforesaid,  duly  contracted  withy  employed  and  entrusted  B.  H 
late  of  the  same  city  and  county,  baker,  to  make  and  deliver 
from  time  to  time  from  the  29th  day  of  September  in  the 
year  aforesaid,  until  the  29th  day*  of  September  in  the  fifty- 
third  year  of  the*  reign  aforesaid,  for  the  use  and  sustenance 
of  the  said  poor'  in  the  said  city  and  county  of  NorwicR  and* 
the  liberties  of  the  same  as  aforesaid,  certain  loaves  of  bread 
to  be   made  of  seconds  flour,  and  to  be  delivered   the  day 
after  they  were  baked,  and  each  loaf  to  weigh  1  pound  and 
15  ounces,  at  and  for  a  certain  price  or  sum  of  money  to  be 
therefore  paid  to  the  said  B.  H.  for  the  same.    And  the  jurors, 
&c.  do  further  present,  that  the  said  B.  H.  having  so  contracted , 
and  being  so  employed  and  entrusted  as  aforesaid,  but  being  an 
evil  disposed  person,  and  contriving  and  intending  to  injure  and 
prejudice  the  said  poor  in  the  said  city  and  county,  and  the 
liberties  thereof  as  aforesaid,  and  to  cheat  and  deprive  them  of 
a  great  part  of  their  daily  portion  and  allowance  of  bread,  and 
'  thereby  to  injure  their  healths  and  constitutions  respectively,  on 
the  day  of  ■  in  the  52nd  year  of  the  reign  aforesaid, 

and  from  time  to  time,  and  on  divers  other  days  and  times  thence 
next  following,  with  force  and  arms,  &c.  at  the  city  and  county 
aforesaid,  did  unlawfully,  falsely,  fraudulently,  deceitfully  and 
wickedly,  and  for  his  own  wicked  lucre  and  gain,  in  the  course  of 
his  said  employ,  and  under  colour  and  pretence  of  his  said  con- 
tract, and  in  breach  and  violation  of  his  trust  and  duty  in  that  be- 
half make  and  deliver,  so  made  unto  the  said  ,  then  and 
there  being  master  and  superintendant  of  the  said  poor,  and  em- 
ployed and  entrusted  by  the  said  R.  A.  so  being  governor,  and 
the  said  C  D.  so  being  deputy  governor,  and  the  said  other 
persons  so  being  assistants  and  guardians  to  receive  loaves 
of  bread  and  other  articles,  to  and  for  the  use  of  the  said  poor* 


* 
t 


SELLING  FOOD  OF  INSUFFICIENT  WEIGHT.  881 

« 

fivers,  to  wit,— —loaves  of  bread,  as  and  for  loaves  of  bread 
weighing  respectively  1  pound  15  ounces,  for  the  use,  sustenance* 
and  support  of  the  said  poor  persons  of,  and'  belonging  to,  the 
said  city  and  county  of  Norwich  and  the  liberties  of  the  same 
whereas  ki  truth  and  in  fact,  the  said  loaves  of  bread,  so  made  and 
delivered  as  aforesaid,  did  not  at  the  time  of  the  making,  or  at 
the  time  of  the  delivery  of  the  same,  weigh  respectively  1  pound 
15  ounces,  but  on  the  contrary  thereof  were  then  and  there  of  a 
much  less  and  inferior  weight,  that  is  to  say,  the  said  loaves 
respectively  were  of  the  weight  of— pound— -ounces,  and  whereas 

in  truth  and  in  feet,  the  aaid  B,  H.  on  the  said day  of — -,  in 

the  fifty  second  year  aforesaid,  and  on  the  said  several  oth$r 
days  and  times  of  the  making  and  delivering  of  the  said  *loave»,  r#56  n 
of  bread  at  the  city  and  county  Aforesaid,  well  knew  that  the 
same  loaves  of  bread  respectively  did  not  weigh  1  pound  15 
ounces,  but  on  the  contrary  thereof  that  each  loaf  respectively 
weighed  only— pound— ounces  as  aforesaid,  to  the  great  damage 
and  prejudice  of  the  said  poor  persons  of  and  belonging  to  the 
said  city  and  county  of  Norwich  and  the  liberties  thereof,  for 
whose  use  sustenance  and  support  the  said  loaves  of  bread  were. 
50  made  and  delivered  as  aforesaid,  to  the  evil  example  of  all 
others,  and  against  the  peace  of  our  said  lord  the  king,  &c. 


» 


CHAPTER  XIII.  0) 


INDIC1MENTS,  &c.  FOR  OFFENCES  AGAINST 
PUBLIC  POLICE  AND  ECONOMY. 


» 

UfDICTMJEGTS,   kc.  FOR  KOT  HEPAIHINO  HIGHWAYS. 
PRELIMINARY    NOTES   (a) 


Of  the  OF  THE  OFFENCE.     As  the  offence  of  suffering  high- 

offence.      ways  to  continue  unrepaired  consists  in  a  mere  nonfeasance,  to 

determine  in  what  castas  it  exists,  it  will  only  be  necessary  to 

%      inquire  what  are  considered  as  public  ways  in  respect  of  which 

an   indictment  may  be  supported,   and  who  arc  the  parties 

bound  to  repair  tfcem. 

Ways  are  of  three  kinds,  first  a  footway,  called  in  Latin  iter; 
secondly  a  pack  and  prime  way,  or  road  forefoot  passengers  and 
horses,  termed  actus ;  and  thirdly  a  road  for  carriages,  horses  and 
men,  which  is  denominated  via,  or  aditus,  and  includes  both  the 
former,  Co.  Lit.  5G.  Hawk.  b.  1.  c.  76.  s.  1.  The  term  way  sig- 
nifies in  legal  acceptation  merely  the  surface  of  the  ground  over 
which  the  king's  subjects  have  a  right  to  pass,  and  docs  not  in- 
r>  1  elude  *the  fences  on  either  side,  2  Term.  Rep.  232, 234.  Rol.  Abr. 
392.     A  common  street  and  a  king's  highway,  though  formerly 


(a)  On  this  subjret,  in  general.  Highways.  2  Saund.  157  to  162, 
see  Hawk.  b.  1.  c.  76.  per  to:um.  with  note*.  Williams,  J.  Highways. 
Dae.     Abr.    Highways.      Burn,   J.      Dick.  J.  Highways. 

^  0)  The  HI.  Vol.  of  the  London  edition,  commencing  at  page  565. 
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distinguished,  are  now  equally  public,  1  Stra.  44.  Any  of  these 
roads  which  are  common  to  all  his  majesty's  subjects.— whether 
they  be  for  the  use  of  carriages,  horses,  or  foot  passengers  only, 
or  whether  they  lead  directly  to  a  market,  or  only  from  one  town 
to  another,  or  even  from  a  hamlet,  (4  Burr.  309 1,2.)  may  properly 
be  termed  high  or  common  ways,  and  any  default  in  those  bound 
to  repair  them,  or  obstructions  laid  upon  them,  may  be  redressed 
by  criminal  process,  Hawk/b.  1.  c.  76.  s.  1.  It  has  also  been 
laid  down  that  an  open  river  may  be  termed  a  highway,  and  is 
protected  by  similar  proceedings,  id.  ibid. ;  but  if  was  observed 
by  Mr.  J.  Bullcr  in  3  Term.  Rep.  263.  that  a  navigable  river 
and  a  highway  are  perfectly  distinct,  and  that  if  a  river  should 
happen  to  be  choaked  up  with  mud,  that  would  not  give  the 
public  a  fight  to  cut  another  passage  through  the  adjoining 
lands ;  though  it  is  quite  cleaf ,  as  observed  by  the  same  learned 
judge,  that  if  the  usual  track  of  a  highway  become  impassable, 
by  the  overflowing  of  a  stream  or  otherwise,  the  adjacent  ground 
will  be  open  to  passengers,  and  so  become,  in  effect,  a  highway 
until  the  removal  of  the  obstruction,  Doug.  746,  &cc.  Jt  has 
been  held  that  a  private  individual  who  builds  a  street,  or  other- 
wise opens  a  thoroughfare  to  the  public,  without  erecting  any  bar 
to  preserve  his  right  of  stoppage,  or  even  throws  open  a  passage 
without  any  visible  mark  of  exclusion  or  prohibition  to  persons 
using  it,  will,  after  the  expiratipn  of  six  years,  be  considered  as 
having  dedicated  it  to  the  public,  and  that  therefore  it  cannot 
afterwards  be  closed,  1 1  East.  375.  1  Campb.  260. ;  but  see  5 
Taunt.  135.  4  Campb.  16.  but  this  is  merely  a  communication 
of  the  right  of  passage ;  for  the  original  owner  retains  his  interest 
in  the  soil,  with  all  trees  which  grow  upon  it  and  mines  which 
may  be  open  beneath  it,  2  Inst.  705.  1  Burr.  143.  2  Stra.  1004, 
1  Campb.  260,  notes.  And  if  a  gate  be  originally  placed  when 
the  way  was  opened,  though  it  be  suffered  to  decay,  the  way  will 
continue  private,  Burn,  J.  Highways  in  general  I.  5.  Taunt.  125. 
4  Campb.  16.  Though  all  public  roads  are  highways,  a  path 
which  leads  only  to  a  parish  church,  to  the  common  fields  of  a 
town,  or  even  to  a  village,  and  terminates  there,  being  intended 
for  the  use  of  a  particular  class  of  people,  is.  not  a  highway,  and 
therefore  any  neglect  to  repair  or  other  nuisance  affecting  it,  can 
only  be  redressed  by  an  action  on  the  case,  which  any  one  haying 
a  right  to  use  it  may  maintain,  Hawk.  b.  1.  c.  76.  &  1. 
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At  common  law,  the  general  charge  of  repairing  all  highways, 
lies  on  the  parishes  through  which  they  pass ;  each  being  liable 
to  repair  the  portions  of  road  which  are  situate  within  its  own 
limits.  Hawk.  b.  I.e.  7&,  s.  5.  and  therefore,  if  a  particular  dis- 
r*567]  trict  within*  it  is  expressly  exempted  from  liability  to  repair  new 
roads  by  the  provisions  of  a  road  act,  the  charge  must  necessarily 
fall  on  the  rest  of  the  parish,  1  T.  R.  1 11. 1  Ventr.  90, 1 83,  1 89. 
Hawk.  b.  I.e.  76.  s.  5.  and  this  general  principle  of  the  liability 
of  the  parish  is  so  strong  that  if  by  statute,  trustees  or  other  per- 
sons are  made"  responsible  for  the  condition  of  ways,  and  after- 
wards become  insolvent,  the  duty  of  the  parishioners  revives,  1 
Ld.  Raym.  72s,  3  Campb.  222.  As  the  duty  is  thrown  upon  the 
whole  parish  no  indictment  can  be  sustained  against  any  particu- 
lar part  of  it ;  any  more  than  against  a  private  individual  without 
showing  the  particular  grounds  by  which  the  liability  is  shifted,  2 
T.  R,  5  Id.  So,  though  it  was  once  decided,  contrary  to  the  older 
authorities,  that  where  a  parish  lies  within  two  counties,  the  in- 
habitants of  that  part  alone  in  which  the  decay  was  charged 
should.be  indicted,  4  Burr,  2507. ;  it  is  now  settled  that  this  cir- 
cumstance will  make  no  difference,  and  the  whole  must  be 
charged  jointly  as  if  it  lay  within  the  same  county,  5  T.  R.  496. 
and  on  the  other  hand  where  the  way  out  of  repair  runs  through 
several  parishes,  a  joint  indictment  against  such  parishes  is  not 
sustainable,  6  Wentw.  409.  in  notes.  As  it  frequently  happens 
that  the  boundary  of  parishes  is  in  the  middle  of  a  highway,  so 
that  both  are  liable  to  repair  part,  in  order  to  prevent  the  difficul- 
ty which  might  arise  from  this  circumstance,  the  34  Geo.  III.  c. 
60.  enables  two  justices  to  settle  and  mark  the  boundaries,  and 
their  division  will  compel  both  parishes  to  repair  the  portions 
they  allot  to  each  of  them.  Where  the  parochial  situation  of  the 
road  is  altered  by  an  award  of  commissioners  tinder  an  inclosure 
act,  but  the  parish  to  which  it  originally  belonged  continues  to 
repair  it  for  a  time,  and  then  suffers  it  to  go  to  decay,  the  inhabi- 
tants must,  in  order  to  exonerate  themselves,  prove  that  the  pro- 
per notices  were  given  required  by  the  statute)  2  M.  8c  S.  558. 
The  mode  by  which  each  parish  is  enabled  to  keep  its  roads  in  re- 
pair is  set  forth  in  the, 13  Geo.  III.  c.  78.  and  13  Geo.  III.  c  84. 
which  repeal  all  the  former  statutes  which  before  were  both  com- 
plicated and  numerous. 
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.  But  though  the  parish  is  thus,  prima  facie)  liable  to  repair,  the 
burden  may  be  thrown  on  others  by  the  operation  of  various 
causes,  and  it  is  said  that  even  by  common  right  the  occupiers  of 
the  lands  adjoining  a  highway  are  bound  to  cleanse  the  ditches  ' 
by  which  their  lands  are  protected,  Hawk.  b.  1.  c.  76.  s.  5.  Bac. 
Ah.  Highways,  £.  Individuals  or  corporations  may  become 
bound  to  repair  particular  ways  by  tncloturc  or  ftrcacrifltfon.  The 
liability  consequent  on  inclosure  arises  from  the  right  of  the  pub* 
lie,  when  a  highway  is  obstructed,  to  go  on  the  lands  adjacent 
whether  they  are  cultivated  or  barren,  2  Saund.  161  #  n.  12.Dougl. 
749.  And  therefore  if  a  person,  who  is  the  proprietor  of  open 
.lands  'adjoining  a  highway,  fences  them  in  on  both  sides  of  the  [*568] 
road,  he  will  be  bound  to  keep  it  in  sufficient  repair ;  because  be- 
fore, such  inclosure,  when  the  road  was  in  decay,  passengers  could 
avoid  the  inconvenience  by  taking  a  circuit  through  his  grounds 
which  opportunity  is  now  prevented,  ,Cro.  Car.  366.  Hawk.b.  1. 
c.  76.  s.  6.  And  on  this  ground  it  is,  that  it  will  not  discharge  him 
from  making  the  road  sufficiently  passable,  that  he  keeps  it  in  as 
good  repair  as  it  was  previous  to  the  inclosure,  Hawk.  b.  I.e. 
76.  s.  6.  On  this  ground  too,  if  a  proprietpr  inclose  land  on  one 
side  of  the  road  only,  and  there  is  an  ancient  fence  on  the  other, 
he  will  be  compelled  to  repair  the  whole  of  the  highway  lying 
between  them,  but  if  there  is  no  inclosure  on  the  other  side  of 
long  standing  he  will  only  be  liable  to  amend  half  of  'it,  and  will 
share  the  responsibility  with  the  owner  of  the  opposite  lands,  1 
Sid.  464.  Hawk.  b.  1.  c.  76.  s.  7.  2  Saund.  *by  Wms.  161.  note  12. 
And  if  the  road  be  insufficient,  any. of  the  king's  subjects  may 
justify  breaking  down  the  inclosure,  and  passing,  as  before,  on 
the  adjoining  land,  3  Salk.  182.  But  the  party  liable  may  dis- 
charge himself  from  .all  liability  by  throwing  down  the  inclosure 
by  which  it  was  thrown  upon  him,  Hawk,  b.  I.e.  76.  s.  6.  2  Saund. 

160,  161.  AmbL  Rep.  295.  And  when  the  lands  are  inclosed  by 
force  of  a  legal  warrant,  as  under  an  act  of  parliament,  no  duty  is 
thrown  on  the  owner,  1  Burr.  461.  And  when  the  course  of  a 
road  is  changed  by  a  writ  of  ad  quod  damnum,  the  inhabitants, 
if  it  pass  through  the  same  parish,,  are  bound  to  repair  the  new 
road,  and  not  the  party  through  whose  lands  it  may  be  made, 
unless  tha  jury  impose  such  condition  upon  him,  see  2  Saund. 

161.  note  12.  1  Burr.  465.  because  such  inhabitants  were  liable 
to  repair  the  old  way,  and  no  additional  burdrn  is  laid  on  them 
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by  the  change ;  but  if  the  road  be  diverted  into  a  different  pa- 
rish the  land  owner  must  repair,  because  the  inhabitants  of  the 
district  into  which  it  is  turned,  were  relieved  from  no  liability  by 
shutting  up  the  old  road,  and  the  legislature  will  not  impose  a 
charge  upon  them  for  which  they  receive  no  recompence,  3  Atk. 
7712.  1  Burr. '465.  Hawk.  b.  1.  c.  76*  s.  7. 

The  other  cause  of  shifting  the  duty  of  amending  roads  from 
the  parish  to  others  is  prescription.     A  corporation  aggregate1 
•   may  be  thus  bound  by  force  merely  of  ancient  custom,  without 
shewing  any  duty  as  connected  with  the  reception  of  profits  or 
the  tenure  of  lands  ;  because  such  a  body,  in  contemplation  of 
law,  never  dies,  and  if  it  once  exists  its  liability  always  con- 
tinues, Hawk.  b.  I.e.  76.  s.  8.'  The  inhabitants  of  a  division  of 
a  parish  may  also  by  this  means  be  liable  to  repair,  without  any 
peculiar  benefit,  2  Saund.  158/d.  n.  9.     But  an  individual  can7 
not  be  bound  by  the  continual  practice  of  his  ancestors,  unless 
[*569]    he  receive  some  toll  or  *profit  or  holds  lands  under  such  a  te- 
nure, 13  Co.  33.  Hawk.  b.  1.  c.  76.  s.  8.  2  Saund.  158.  d.  n.  9.    1 
M.  &  S.  435.  And  when  the  origin  of  a  way  can  be  shown,  the 
prescription  to  repair  it  is  necessarily  destroyed,  2  Stra.  909.  In 
order  to  subject  any  person  thus  liable  to  repair  to  a  prosecu- 
tion, the  road  must  be  incommodious,  net  from  the  season  or  its 
own  narrowness,  but  from  the  want  of  sufficient  reparation,  2 
Ld.  Raym. -1169. 
Modes  of     Modes  of  Prosecution.— There  are  three  ways  by  which  parties 
Prosecir-    or  districts  liable  to  repair  highways  may  be  prosecuted  for  suf- 
l0n'  fering  them  to  decay  ;  by  indictment,  information,  and  the  pre- 

sentment of  a  judge  or  justice  of  the  peace.  Of  these,  indictment 
is  now  the  more  usual  course  of  proceeding.  An  information  may, 
indeed,  be  granted  in  the  discretion  of  the  King's  Bench  on  such 
a  cause,  SirTho.  Raym.  384.,  Hawk.  b.  1.  c.  78.  s.  24.  ante  1  vol. 
But  they  will  not  give  leave  to  file  it  when  the  way  is  not  much 
used  and' there  appears  to  be  another  road  as  convenient  for  the 
public  in  sufficient  repair.  Indeed  they  never  allow  it  unless  in 
cases  of  great  importance,  or  where  the  grand  jury  have  been 
guilty  of  gross  misbehaviour  in  refusing  to  find  the  bill,  ante  I 
vol.  because  the  fine  on  conviction  on  such  a  proceeding,  cannot 
be  applied  to  the  repair  of  the  nuisance,  which  is  alwajig  the  case 
when  the  party  is  indicted.  Bac.  Abr.  Highways  H.  The  pre- 
sentment was  formerly  regulated  by  5  Eliz.c.  13,  s.  9.  But  now 
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this  kind  of  proceeding  depends  entirely  on  13  Get).  III.  c.  78. 
s.  24.  which  repeals  all  previous  provisions.  That  statute  em- 
powers all  justices  of  assize  of  the  counties  Palatine  of  great  ses- 
sions in  Wales,  and  of  the  peace  on  their  own  view,  or  upon  in- 
formation on  oath  by  any  surveyor  of  the  highways,  to  make  pre- 
sentment at  their  respective  assizes  or  great  sessions  of  any  pub- 
lic road  out  of  repair  within  the  limits  over  which  the  power  of 
the  court  may  extend.  A  presentment  thus  made  has  exactly 
the  same  effect  as  the  finding  of  a  grand  jury ;  and  it  has  been 
held)  that  the  power  given  by  the  16th  section  of  the  1 3th  Geo. 
III.  c.  78.  to  two  justices  to  order  any  highways  to  be  widened, 
extends  to  roads  repairable,  ratione  tenurae,  Cowp.  64ft.  But 
neither  this  proceeding  nor  that  of  indictment  can  be  instituted 
before  any  other  tribunal  than  that  in  the  jurisdiction  of  which 
they  arise.  And  no  certiorari  can  be  allowed  to  remove  them 
from  thence  before  traverse  and  judgment*  unless  the  duty  to 
repair  be  denied  :  as,  however,  this  clause  makes  no  mention 
of  the  crown,  and  as  the  traverse  can  proceed  from  the  other 
party,  it  is  holden  that  the  prosecutor,  though  he  merely  uses 
the  king's  name,  is  not  affected  by  this  regulation ;  but  may  re- 
move .the  proceedings  whenever  he  thinks  fit,  and  that  it  was  the 
delay  of  the  defendants  only  against  which  the  statute  was  *di-  [«57<>3 
rected,  Cowp,  78.  It  was  formerly  doubted  whether  under  the 
5th  Eliz.  c.  13.  s.  9.  the  fact  of  the  nuisance  could  be  traversed, 
and  it  was  thought  that,  upon  presentment,  nothing  but  the  obli- 
gation to  repair  could  be  disputed,  though  these  ideas  seem  al- 
ways to  have  been  unfounded,  2  Saund.  158.  n.  3.  However,  by 
13  Geo.  HI.  c  78.  s.  24.  this  matter  is  expressly  settled,  and 
every  defence  which  could  be  relied  on  upon  an  indictment  will 
be  equally  available  when  the  nuisance  is  presented,  by  a  judge 
or  justice,  ante  10,  11,  in  notes. 

Farm  of  Indictment  and  Presentment.— -1st.  Against  the  /ra-Indict- 
rlsh.    An  indictment  against  a  parish  for  not  repairing  must  "^J^ 
show  three  things  :  that  the  road  in  question  is  a  highway ;  that  meat. 
it  is  situate  within  the  parish;  and  that  it  is  out  of  repair.  With 
respect  to  the  description  of  the  road,  though  it  is  usual  to  state 
that "  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary/1 or  u  from  time  immemorial,"  there  was.  and  yet  is  a  cer- 
tain common  and  ancient  king's  highway,  it  is  now  settled  that 
this  averment  of  its  antiquity  is  unnecessary,  and  that  the  term 
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«  highway"  will  suffice,  3  T.  R.  265. 2  Saurtd.  1 58.  n.  4.  and  it  has 
been  held  that  if  the  nuisance  be  laid  to  all  the  king's  subjects* 
it  is  necessarily  implied  that  the  way  wherein  it  is,  is  a  common 
way  for  public  benefit,  1  Vent.  208.  Say.  168.  It  has  been  said 
that  it  is  not  requisite  to  state  whether  it  is  for  the  use  of  car- 
riages, horses,  or  foot  passengers,  but  that  if  it  be  laid  to  be  a 
common  highway,  the  rest  will  be  intended,  R.  T.  Hard.  315, 
316,  2  Saund  158.  n.  8^  Trem.201,  205.,  Cro.Car.  266.,  I  Salk. 
359.  but  as  so  general  a  description  would  be  improper  if  the 
road  be  not  an  highway  for  all  purposes,  it  is  certainly  prudent 
to  insert  the  more  particular  description,  8  East,  4.  It  is  not  ne- 
cessary in  any  case,  to  state  the  termini  of  the  way  in  question* 
for  highways  have  no  certain  boundaries,- 2  Sess.  Cas.  219, 1  Hen* 
Bla.  351.,  Andr.  145.,  10  Mod.  382.,  Latch.  183.,  Palm.  385.,  2 
ReL  Rep.  412.,  1-Stra.  44.,  2  Saund.  158,  n.  (6.)  But  if  any  boun- 
daries are  stated,  care  must  be  taken  that  the  description  is 
neither  so  framed  as  to  exclude  the  parish  liable,  or  to  seem  re- 
pugnant to  itself;  for  if  the  highway  be  described  as  between, 
two  places,  both  of  them  are  necessarily  excluded,  2  Saund.  138- 
n.  (6.)  And  the  words  from  and  unto  have  both  of  them  an  ex- 
clusive meaning,  2  RoL  Abr.  81.,  1  Leach,  528.,  1  Burr.  376. 
But  the  place  in  question  must  be-  shown  to  lie  within  the  parish 
which  is  indicted,  Cowp.  U 1  .r  2  Saund.  158.  (5.)  And,  therefore* 
as  the  words  from  and  unto  are  exclusive,  if  the  allegation  be 
that  the  road  leads  from  or  to  the  parish,  though  the  part  out  of 
repair  is  charged  as  situate  within  it,  the  subsequent- averment 
will  not  aid  the  defect,  and  after  a  verdict  of  guilty,  judgment 
%       will  be  arrested,  1  Leach,  528.,  5  T.  R.  5 1 3.,  4  Burr.  2090,  Hawk. 
[*57l]«  b.  1.  c.  79.  *s.  86.,  2  Saund.  158.  n.  (6.)  so  a  material  variance 
from  the  description  in  the  indictment  will  be  fatal ;  thus  ait 
averment  that  the  highway  leads  from  A.  to  C.  will  not  be  sa- 
tisfied by  evidence  of  a  road  leading  from  A.  to  B.,  and  commu- 
nicating by  means  Qf  a  cross  road,  6  Esp.  R.  136.     But  an 
indictment  describing  the  way  as  leading  from  a  hamlet  in  the 
parish  indicted  is  good,  because  the  road  may  well  pass  through 
other  parts  of  the  same  district,  4  Burr.  2090.  And  to  describe 
the  road  as  leading  from  a  hamlet  is  sufficient,  though  it  was  for- 
merly thought  ij  must  be  shown  that  it  led  from  one  town  to  an- 
other, id.  ibid. 
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The  indictment  must  also  expressly 'show  that  the  way  is  in 
had  repair,  and  an  allegation  that  it  is  narrow  and  muddy  will  not 
«umce,  2  Ld.  Raym.  1169.  see  And.  234.  It  seems  doubtful  how 
far  it  is  necessary  to  state  the  extent  of  the  nuisance,  by  showing 
how  many  feet  in  length  and  in  breadth  are  out  of  repair ;  as 
some  authorities  assert  that  it  is  requisite,  Cr6.  Jac.  324.,  2  Rol. 
Ab.  80,  8 1 .,  R.  T.  Hardw.  105*,  106,  316,  Hawk.  b.  1 .  c.  76.  s.  88. 
and  others  are  expressly  against  it,  Say.  167,  301,  98.  But  as 
the  reason  assigned  for  its  insertion  is  that  the  •court  may  be 
able  to  judge  with  certainty  of  the  fine  which  they  •ought  im- 
pose, and  as  they  do  not  at  present  estimate  the  sentence  from 
the  formal  statement  on  the  record,  it  seems  to  be  the  better 
opinion  that  it  might  be  omitted ;  2  Saund.  158.  n.  (7.)  though 
it  is  certainly  most  prudent  to  introduce  it,  especially  as  the 
allegation  as  to  the  extent  need  not  be  proved  precisely  as  al- 
leged. Where,  the  road  lies  in  two  parishes,  an  indictment 
against  one  of  them  for  not  repairing  one  side  of  a  -road,  must 
state  that  each  parish  was  liable  to  repair  ad  medium  filum 
viae  and  not  merely  that  a  certain  part  of  the  way  of  a  particular 
breadth  was  out  of  repair,  and  that  the.  parties  indicted  were 
bound  to  amend  it,  Peake  Rep.  219.  6  Wentw.  409.  in  notes. 

When  the  indictment  is  against  an  individual,  or  a  tovtnshifi 
or  claa*  of  jienene  not  of  .common  right  bound  to  repair,  the 
mode  in  which  the  defendant  became  liable  must  be  stated,  5 
Burr.  2700.  A  subdivision  of  a  parish  -can  only  be  liable  by  cus- 
tom, prescription  or  legislative  provision,  and  an  indictment 
against  the  inhabitants  of  it  must  show  especially  the  liability  of 
the  inhabitants  to  repair,  5  Biirr.  2700,  2  T.  R.  513,  Andr.  256. 
and  where  a -party  is  indicted  for  not  repairing  pavement  before 
his  house,  his  liability  to  .repair  must  be  shown,  2  Ld.  Raym.  922. 
But  if  an  individual  be  bound  to  amend  a  road  by  reason  of  hold- 
ing certain  estates  in  fee  simple,  it  is  sufficient  to  aver  that  he 
is  liable  by  reason  of  the  tenure  of  his  lands,  without  adding  "  as 
he -and  all  those  who  held  the  said  lands  for  the  time  being,  from 
time  'whereof  the  memory  of  man  is  not  to  the  contrary,  were 
used  to  do  j"  for  a  prescription  is  necessarily  implied  in  the 
estate  of  inheritance  which  he  possesses,  Co.  Ent.  358,  Keilw. 
52.  pi,  4.  Hawk.  b.  I.e.  76. 8. 8.  But  where  the  duty  arises  from 
inhabitancy  alone,  it  is  necessary  to  state  the  usage,  Keilw.  52. 
2  Saund.  158.  n.  9.    And  although  Styles,  400,  seems  at  first  to 
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oppose  this  proposition /it  appears  form  the  construction  pat  on 
it  in  2  Saund.  158.  n.  9.  to  be  in  reality  in  its  favour;  for  there 
the  indictment  stated  that  the  party  was  bound  to  repair  by  reason 
<lf  his  tenement 8)  and  was  quashed  only  because  the  word  tenure 
was  not  inserted.     And  it  seems  to  be  sufficient  to  state  the 
liability  ratione  tenure  terr*  without  adding  su*y  though  it  has 
been  thought  otherwise ;  because  the  court  will  intend  the  tenure 
to  be  such  as  will  make  the  defendant  chargeable,  2  Saund.  1 56. 
n.  9.,  1  Ventr.  331.,  1  Stra.  187.     But  the  terms  ratione  tenure 
should  be  adhered  to,  and  no  others,  however  similar  their  import 
may  appear,  substituted  in  their  room;  .for  the  insertion  of  owner, 
ship  and  proprietorship  was  holden  insufficient  to  excuse  the 
omission,    1  M.   and  S.   435.,   Styles  400.  Agreeably  to  the 
distinction  between  a  duty  to  repair  arising  from  tenure,  and 
that  which  results  only  from  inhabitancy,  it  has  been  holden  that 
where  the  inhabitants  of  a  division  of  a  parish,  as  a  district, 
township,  or  hamlet  are  indicted  for  not  repairing,  it  is  not 
sufficient  to  aver  that  from  time  immemorial  they  ought  to  repair 
and  amend  it,  but  it  ought  to  be  stated  that  the  inhabitants  of 
such  district,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  used  and  been  accustomed  and  of  right  ought 
so  to  do ;  because  the  obligation  does  not  exist  at  common  law, 
but  must  arise  from  custom  or  prescription  which  should  be 
stated  on  the  record,  2  Saund.  158,  n.  9.,  5  Burr.  2700.,  2  T.  R. 
11.  see  forms  of  indictment  against  a  district  township,  post  19 
to  23.     And  in  general,  where  a  district  less  than  a  parish  is 
indicted,  it  must  be  expressly  shown  how  the  duty  arises,  2  T.  R- 
513.,  Andr.  276.,  2  Saund.  158.  n.  9. 
Plea%  Plea.     The  case  of  highways  is  almost  the  only  instance  in 

which  the  merits  of  a  criminal  charge  may  not  always  be  investi- 
gated under  the  general  issue.  When  the  obligation  to  repair 
is  admitted,  and  the  fact  of  the. bad  state  of  the  road  is  alone 
disputed,  there  can,  of  course,  be  no  other  plea  than  not  guiky. 
But  it  is  whore  the  defence  is  rested  on  a  denial  of  the  liability 

m 

to  amend,  that  the  question  as  to  the  form  of  pleading  arises. 
When  this  is  the  case,  it  is  settled  that  if  the  defendants  are 
those,  who  of  common  light  ought  to  repair,  as  the  parish  at 
large,  they  cannot  throw  the  liability  from  themselves  upon  any 
others  by  pleading  the  general  issue,  but  must  state  the  liability 
[*573~f  of  the  other  parties  in  *a  special  plea,  ante  1  vol.  473,  474,  1 
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Mod.l  12.,  12  East,  192.,  13  East,  95.,  Hawk.  b.  I.  c.  76.  s.  9.,  1 

Ld.  Raym.  725.,  2  Saund.  159.  n.  16.,  1  T.  R.  111.    But  this 

rule  does  not  apply  where  the  duty  is  transferred  by  a  public 

act  of  parliament,  of  which  all  aresupppsed  tQ  take  cognizance, 

3  Caropb.  222.     And  the  parish  may  give  in  evidence  under  the 

general  issue  that  the  way  is  not  public,  ante  1  vol.  473,  474.  and, 

in  order  to  conduce  to  that  point,  may  show  that  private  individuals 

have  been  accustomed  to  repair  it,  2  M.  and  S.  262.     And  by  a 

special  plea,  the  parish  may  rebut  the  prima  facie  obligation  to 

repair,  and  show  that  others  are  liable.    Thus  where  the  parties 

really  bound  have  been  already  convicted  of  suffering  the  same 

road  to  be  out  of  repair,  the  defendants  may  plead  the  conviction, 

setting  out  the  record  and  averring  the  identity  of  the  way  in 

respect  of  which  they  are  indicted,  Sir  Tho.  Raym.  385.  Trem. 

P.  C.   206.     Where,  on  the  other  hand,  the  defendants  are 

charged  as  bound  to  repair  from  custom,  prescription,  or  tenure, 

they  may  under  the  general  issue  negative  the  duty  thus  alleged 

and  throw  the  burden  on  the  parish,  or  even  on  a  particular 

individual  or  district,  Comb.  396.,  1  Stra.  181,  2,  3.  2  Saund.  159. 

b.  n.  1 0.     And  the  reason  of  this  distinction  is,  that  the  prosecutor 

must,  in  order  to  support  his  charge,  prove  the  defendants  to  be 

thus  chargeable,  and  therefore  they  are  at  liberty  to  disprove  it 

by  opposite  evidence,  2  Saund.   158.  n.  10.  ante  1  vol.  473,  4. 

When  different  subdivisions  of  a  parish  have  immemorially 

repaired  the  highways-  within  their  respective  limits,  and  the 

parish  at  large  is  indicted,  this  prescription  must  be  pleaded, 

because  if,  on  veidict.of  guilty  or  default,  judgment  be  given 

against  the  parish,  the  judgment  may  afterwards  be  given  as 

evidence  of  the  liability  of  the  whole  parish  to  repair,  Peake,  N. 

P.  219.     But  the  effect  of  this  presumption  may  be  avoided,  if 

the  districts  in  which  the  road  in  bad  repair  did  not  lie,  can  show 

that  they  were  ndt  aware  of  the  proceedings,  and  that  the  defence 

was  conducted  without  their  knowledge  or  concurrence ;  in 

which  case  the  court  will  consider  the  indictment  as  in  reality 

against  that  division  alone  where  the  nuisance  existed,  and  will 

permit  the  other  divisions  to  plead  the  prescription  to  any 

•  subsequent  prosecution  against  the  parish  at  large,  Dougl.  421.9 

2  Saund.  159.  b.  n.  10.    The  form  of  the  plea  in  such  a  case  is 

given,  ante  1  vol.  475, 6.  as  extracted  from  2  Saund.  159.  b.  n.  10. 

see  ako  post      .    On  this  plea,  issue  will  be  joined,  and,  if  the 
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prescription  be  proved,  the  pariah  will  receive  an  acquittal,  % 
Saund.  159.  b.  n.  10. 

Every  special  plea  must  not  only  deny  that  the  defendant  is 
bound  to  repair,  but  must  state  on  whom  the  obligation  lies  and 
\  *574l   from  whence  it  arises,  1  Sid,  140,  Carth.  213.,  2  Saund.  159.  *n. 
1 0.     And  even  where  a  special  plea  is  unnecessary,  and  the  whole 
defence  might  be  given  in  evidence  under  the  general  issue,  i* 
the  defendant  will  unnecessarily  plead  specially  that  he  is  not 
bound  to  amend,  he  must  go  further  and  state  in  whom  the  duty 
.    exists,  id.  ibid.  And  it  will  be  necessary  to  traverse  the  obligation 
which  the  indictment  alleges,  2  Saund.  159.  n.  10.     But  where  a 
parish  is  indicted  for  not  repairing  a  highway  which  they  are  bound 
of  common  right  to  preserve,  they  ought  not  to  trrverse  their 
own  obligation  to  repair,  but  merely  show  the  liability  to  be 
thrown  on  others ;  for  it  is  in  this  case  a  traverse  of  a  matter  of 
law,  and   as  such,  though  often  inserted,  is  demurrable,  and 
should  always  be  omitted,  1  Saund.  23>  n.  5.,  2  Saund.  1 59,  n» 
10. 
Replica-         Reftlicatlona^  &c.  If  the  plea  of  the  parish  improperly  conclude 
tions         with  a  traverse,  the  replication  ought  not  to  take  issue  upon  it, 
'  but  on  the  liability  of  the  parties  to  whom  the  duty  is  endea- 

voured to  be  transferred,  2  Lev.  1 1 2,  1  Saund.  23.  n.  5.  If  the 
plea  conclude  to  the  country,  the  similiter  may  be  immediately 
added,  "  and  A.  B.  who  prosecutes  for  our  lord  the  king  doth  the 
like."  See  1  vol.  478.  The  proceedings  may,  at  any  time,  be 
stayed  on  affidavit,  and  the  certificate  of  two  justices  that  the 
road  in  question  is  now  in  a  good  state  of  repair,  and  is  likely  so 
to  continue,  3  Smith,  575.  1  Bla.  Rep.  602,  295.  But  the  affi- 
davits must  expressly  state  the  probable  continuance  of  the  repair, 
3  Smith,  575,  and  the  prosecutor's  costs  must  be  paid  up  to  the 
time  when  the  defendant  makes  his  submission,  1  Bla.  Rep.  602, 
ante  I  vol.  691,  &c. 
Of  a  view.  .  Qfa  view.  It  may  frequently  be  requisite  on  the  part  either 
of  the  prosecutor  or  defendant,  that  the  jury  should  have  a  view 
of  the  place  indicted.  This  cannot,  it  seems,  be  granted  by  the 
judges  at  the  assizes,  1  Sess.  Cas.  180.  2  Barnard,  214.  1.  vol. 
378, 483,  but  may  be  obtained  by  removing  the  proceedings  into 
the  king's  bench  by  certiorari,  which  will,  on  proper  affidavits, 
be  granted.  We  have  already  seen  that  the  forms  on  this 
occasion  will  be,  in  general,  similar  to  those  which  are  observed 
in  civil  proceedings,  1  vol.  483. 
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Jte«r  Trial.  Although  the  trial  of  a  prosecution  for  not  repair- New  trial, 
ing  highways  is,  in  general,  a  mere  contest  respecting  a  civil 
liability,  as  the  proceedings  are  in  form  criminal,  the  court,  after 
verdict  for  the  defendant,  will  not  grant  a  new  trial ;  but,  if  the 
nuisance  in  question  continues,  the  continuance  will  form  a*  dis- 
tinct offence,  for  which  he  may  be  again  indicted,  6  East,  315. 
ante  1  vol.  657, 

Judgment.  As  the  object  of  this  prosecution  is  not  the  punish-  Judgment, 
ment  of  the  defendant,  but  the  repair  of  the  highway,  it  is  not 
•indispensably  requisite  that  he  should  be  in  personal  attendance   [#575] 
at  the  time  judgment  is  pronounced  upon  him,  and  where  a  dis- 
trict is  indicted,  this  is  of  course  impossible.     1  Salk.  55,  6. 
Hawk.  b.  2.  c.  48.  s.  i  7. 1  vol.  695, 6.     Where  an  individual  has 
been  found  guilty,  he  may  obtain  a  rule  to  show  cause  why  his 
personal  appearance  may  not  be  excused,  on  his  agent's  enga- 
ging to  pay  such  fine  as  the  court  may  assess ;  and  if  the  prose- 
cutor acquiesce,  or  no  sufficient  reason  to  the  contrary  is  shown, 
the  court  will  make  the  rule  absolute,  and  give  the  judgment  in 
the  defendant's  absence,  1  Vol.  696.    The  judgment  against  the 
defendants  usually,  is,  that  they  should  pay  a  fine  and  repair  the 
nuisance,  Bro.  Abr.  Nuisance  49.  8  T.  R.  142,  3.  But  if  a  justice 
of  the  peace  grant  a  certificate  that  the  road  is  now  in  good 
condition,  the  court  will  merely  assess  a  small  fine  as  6s.  Sd.  or 
13*.  4rf.   13  East,  164.  3  Smith,  575.  6  T.  R.  635.     And  if  the 
certificate  state  that  the  way  has  since  been  diverted  by  the  order 
of  two  justices,  and  that  so  much  of  the  old  way  as  is*  retained 
is  in  repair,  the  sentence  will  only  be  passed  for  the  nominal 
penalty,  13  East  166,  7.    And,  therefore,  to  give  a  false  certifi- 
cate is  an  indictable  offence  as  obstructing  the  course  of  justice, 
and  maybe  the  subject  o£a  conspiracy  between  the  magistrates 
and  the  persons  who  procured  their  assistance,  6'T.  R.  619. 
Williams,  J.  Highways  XII.  The  fine  is  not  to  be  returned  into 
the  exchequer,  but  paid  to  such  person  as  the  court  shall  order, 
and  applied  to  the  repair  of  the  road  in  question.    And  if,  after 
the  conviction  of  a  parish,  the  fine  assessed  be  levied  on  indivi- 
dual inhabitants,  those  persons  may  complain  at  the  special 
sessions,  and  the  justices  there  assembled  are  to  cause  a  rate  to 
be  made,  reimbursing  them  for  the  money  they  have  expended, 
13  Geo.  III.  c.  78.  s.  47.     But  justice  will  not  be  satisfied  with 
a  payment  of  the  fine,  for  a  distringas  will  be  issued  in  infinitum, 
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until  the  road  is  put  in  a  state  of  sufficient  repair,  1  Salk.  359. 
6  Mod.   163. 
Cost*.  Costs.    It  is  enacted  by  13  Geo.  III.  c.  78.  s.  64.  that  it  shall 

be  lawful  for  the  court,  before  whom  any  indictment  or  present- 
ment shall  be  tried  for  not  repairing  highways,  to  award  costs  to 
the  prosecutor  to  be  paid  by  the  defendants,  if  it  appear  to  the 
cour  tthat  the  defence  was  frivolous,  or  to  the  defendants  to  be 
paid  by  the  prosecutor  if  the  court  shall  think  that  the  prosecu- 
tion was  vexatious,  ante  1  Vol.  Under  this  clause,  the  appli- 
cation must  be  made  to  the  judge  who  tries  the  indictment,  and 
if  this  be  omitted,  the  king's  bench  will  not  afterwards  interfere, 
5  T.  R.  272.  Bu.t  no  precise  form  of  certificate  seems  to  be 
necessary,  and  if  it  be  stated  on  the  back  of  the  record  that  the 
defence  was  frivolous,  this  will  suffice,  without  proceeding  to 
:>576]  *award  costs  to  the  prosecutor,  6  T.  R,  S44.  If  a  surveyor  of  a 
parish  conduct  or  defend  a  proceeding  in  its  name,  and  with  its 
concurrence,  he  may  charge  the  sums  in  his  account,  which  he 
has  been  obliged  to  disburse,  13  Geo.  III.  e.  78.  65.  And  it 
has  been  holden  that  if  a  justice  of  the  peace  indict  for  a  road 
being  out  of  repair,  and  the  defendant  removes  the  proceedings 
by  certiorari,  the  magistrate  will  be  entitled  to  his  costs  under 
5  and  6  W.  and  M.  c.  IK  s.  3.  as  a  party  grieved  by  the  nuisance, 
5  T.  R.  33* 
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Surry  to  wit.    The  jurors  for  our  .lord  the  king,  upon  their 
oath  present,  that  on,  &c.(A)  there  was,  and  from  thence  hitherto 


Indict- 
ment a- 
gainstin- 

habitants  there  hath  been,  and  still  is,  (c)  a  certain  common  and  public 
of  parish  for  not  repairing  a  common  highway,  (a)  * 


(a)  See  other  precedents  against 
a  parish,  Cro.  C.  C.  (8  Ed.)  307,  8, 
9,  320.  4  Wentw.  162,  170,  174, 
179,  184.  6  Wentw.  406  to  410. 
4  Burr.  2090.  Starkie,  667  to  672, 
and  the  general  notes,  ante  565  to 
576. 

(6)  This  should  be  some  day 
when  the  highway  was  first  out  of 


repair,  but  the  precise  day  is  not 
material. 

(c)  The  allegation  in  the  older 
precedents  was  thus,  "  that  there 
now  is,  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contra- 
ry there  was,  a  certain,  &c"  but  this 
allegation  is  unnecessary  and  inju- 
dicious, ante  570.  and  see  Cro.  C. 
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kings  highway  (d)  leading  from  A.  in  the  county  of  S.  towards 
and  unto  B.  in  the  same  county,  (?)  for  all  the  liege  subjects  of 
our  said  lord  the  king,  to  go,  return,  pass,  and  repass,  ride,  and 
labour,  with  theiit  horses,  coaches,  (/)  carts,  and  carriages,  in 
and  along  the  same,  at  their  free  will,  and  pleasure,  and  (g)  that 
a  certain  part  of  the  same  common  and  public  highway  situate, 
lying,  and  being  in  the  parish  of  G.  in  the  county  of  Surry  afore- 
said,* extended  from  a  certain  place  called  —  to  a  certain  [*577] 
bridge  called  ■  (A)  and  containing  in  length,  diverse,  to  wit, 

one  hundred  and  twenty  yards,  and  in  breadth,  diverse,  to  wit, 
fifteen  feet,  (i)  on  the  said,  Sec.  (£)  was,  and  from  thence  until 
the  day  of  the  taking  of  this  inquisition  at  the  said  parish  of,  &c. 
hath  been  and  still  is  very  ruinous,  miry,  deep,  broken,  and  in 
'  great  decay  for  want  of  due  and  needful  and  necessary  reparation 
and  amendment  of  the  same,  so  that  the  liege  subjects  of  our 
said  lord  the  now  king,  in  and  along  the  same  way,  with  their 
horses,  coaches,  carts,  and  carriages,  could  not,  during,  the 
time  aforesaid,  nor  yet  can  go,  return,  pass,  repass,  ride,  and 
labour,  without  great  danger  of  their  lives,  and  the  loss  of  their 
goods,  to  the  great  damage  and  common  nuisance,  of  all  the  liege 
subjects  of  our  said  lord  the  king,  in  and  along  the  same  way, 


C.    8th  Ed.    321    Sometimes  the  indictment  should  contain  the  state- 

form  runs  "that  long  before  and  at  ment  of  a  further  presentment, 

the  time  of  the  commencement  of  (/k)  It  is  usual  though  unnecessary 

the'nuisance  hereinafter  mentioned,  to  state  the  termini  of  the  part  of 

there  was  and  of  right  ought  to  have  the  road  out  of  repair,  ante  570, 1 . 

been,  and  still  of  right  ought  to  be  See  forms  which  state   it,  Cro.  C. 

a  certain  common,  &c."  C.  8  Ed.  308,  309,  321.  4  Wentw. 

(d)  The  term  « highway "  would  162,  171,  179,  184.   6  Went.  406. 

suffice  ante   570.     3  T.  R.  265.  2  and  forms  which  do  not  contain  the 

Saund.  158,  n.  4.  statement,  Cro    C.  C.  8  Ed.  307. 

(*)  It  does  not  seem  to  be  neces-  4  Went.  170,   175.  2  Starkie,  667. 

sary,  though  usual,  to  state  the  ter-  The  form  of  presentment  given  mt 

mini  ante   570.  but  see  forms  of  13  Geo.  III.  c.  78.  contains  the  ter- 

stating  them,  Cro.  C.  C.  8th  Ed.  mini,  and  therefore  it  may  be  advi* 

307,  8,  321.  sable  in  general  to  state  them  when 

(/)  The  word  "  coaches  "  is  usual-  they  can  be  readily  ascertained, 

ly  inserted,  though  they  came  into  (»)  It  does  not  seem  to  be  abso- 

use  long  since  time  of  legal  memory,  lutely  necessary  to  state  the  length 

Chitty  App.  Law  118.  rf  the  indict-  and  breadth,  see  ante  J71.  but  it  is 

ment  state  that  the  way  was  imme-  prudent  to  state  them,  ante  571. 

morial  it  would  be  prudent  to  omit  see  forms,  Cro.  C.  C,   8th  ed.  307, 

the  word  "  coaches."  308,  321. 

(s)  It  is  not  necessary  that  the  (>)  The  day  first  named. 

Vol.  II.  2  X 
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going,  returning,  passing,  repassing,  riding,  and  labouring,  and 
against  the  peace  of  our  said  lord  the  king,  bis  crown  and  dignity,* 
and  that  (0  the  inhabitants  of  the  said  parish  of  G,  in  the  said  count? 
-  of  Surry,  the  said  common  and  public  king's  highways*  being  ruinous 
and  in  decay  as  aforesaid,  during  all  the  tam*  aforesaid,  of  right 
ought  to  have  repaired  and  amended)  and  still  of  right  ought  to 
repair  and  amend,  when  and  as  often  as  it  should,  or  shall,  or  may, 
be  necessary. 

[When  there  is  any  doubt  as  to  the  termini  ef  the  road,  or  am/ 

count.  *hcr  Part  rf  the  facts»  tfcen  COttnt8  m*y  De  addftd»  varying  the 
description  as  in  4  Wentw.  170,  1,  and  in  that  case  it  may  be  pro* 
4ent  to  add  a  general  count,  omitting  any  statement  of  the  termini, 
either  of  the  road  or  of  the  parts  out  of  repair,  and  merely  stating 
that  there  was  a  highway  in  the  parish,  and  that  the  same  being  of 
such  a  length  and  breadth,  wad  out  of  repair.] 

Present-         [Precedents  of  these  presentments  are  given  ante   9  and   10. 

ment  of  a  The  forms  are  in  a  great  measure  prescribed  by  IS  Geo.  III.  c  78. 

lusticVof  **  24,  and  scnedulc  No.  32.    See  also  other  precedents  referred  to 

the  peace,  in  the  notes .] 

way  beuig  out  °f  repair  and  obligation  of  parish  to  repair  under  13  Geo.  IIL  e.  78. 
1**578]        *That  long  before  and  at  the  time  of  the  commencement  of  the 

pornotre-  auisance  hereinafter  mentioned,  there  was,  and  of  right  ought  to 

pairing  a   have  been,  and  still  is,  and  of  right  ought  to  be,  a  certain  common 

ntahwav     an<*  Pu^^c  k>m6's  highway,  leading  from  that  part  of  the  parish  of 

situate  in  St,  A.  the  less,  in  the  city  of  B.  and  county  of  the  same  city,  which 

a  P**1?8!-      lies  near  to  a  certain  place  then  called  the  lime-kilns;  unto  a  cer- 
wbich  lies  r 

in  two  tain  place  called  and  known  by  the  name  of  D.  square,  in  that 
counties,  part  0f  tne  parish  of  C.  which  lies  in  the  county  of  G.  for  all  the 
whole  pa-  lit5e  subjects  of  our  said  lord  the  king,  with  their  horses,  coaches, 
rish .  (w)  carts,  and  other  carri  ages,  to  go,  return,  pass,  repass,  ride,  and  labour, 
at  their  will  and  pleasure';  and  that  a  great  part  of  the  said  parish 
'of  C.  is  situate  in  the  city  of  B.  and  county  of  the  same  city,  and 

i 

the  residue  of  the  same  parish  is  situate  in  the  said  county  of  G.  and 
that  a  certain  part  of  the  said  king's  common  highway,  situate,  lying, 


(/)  The  introduttlon  of  this  alle-  against  that  part  only  which  lies  in 

gation,  with  a  further  presentment  the  county  where  the  way  ii  out  of 

is  unnecessary,  and  the  indictment  repair.  5  T.  U.  498.    The  form  in 

may  be,  and  "  and  that  the  inabi-  Cro.  C.  C.  8th  Ed.  320y  1.  is  defec- 

tants,"  &c.  as  in  this  form.  tive.    This  is  framed  according  to 

(m)  The  indictment  must  be  a-  the  suggestions  in  5  T.  R.  506. 
gainst  the  whole  parish,  and  not 
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aftd  beag  in  that  part  of  the  said  parish  of  C.  which  lies  in  the  said 
caufttgr  of  6.  commencing  opposite  to  a  certain  public  house*  called 
and  known  by  the  name  and  sign  of,  &c.  situate  in  that  part  of  the 
•aid  parish  of  C.  which  lies  in  the  said  county  of  G.  near  to  a  certain  , 
place  called  K.  and  eztending.towards  D.  square  aforesaid,  and  cod* 
taining  in  length  one  thousand  and  five  hundred  feet,  and  in  breadth 
fourteen  feet,  on,  &c.  and  continually  afterwards,  until  the  day  of 
the  taking  of  this  inquisition,  at  that  part  of  the  said  parish  of  C. 
which  lies  in  the  said  county  of  G.  was  and  yet  is  very  ruinous,  miry, 
deep,  broken,  and  in  great  decay  for  want  of  due  reparation  and 
amendment*  of  the  same,  so  that  the  liege  subjects  of  our  said  lord 
the  king,  in  and  through  the  same  part  of  the  said  way,  so  as  afore- 
said being  in  decay,  with  their  horses,  coaches,  carts,  and  other 
Carriages  could  not,  during  the  time  last  aforesaid  nor  yet  can  go, 
return,  pass,  repass,  ride,  and  labour,  as  they  ought  and  were  wont 
to  do,  without  great  danger  of  their  lives,  and  the  loss  of  their  goods, 
to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of 
our  said  lord  the  king}  in  and  through  the  same  way,  going,  return- 
ing, passing,  repassing,  riding,  and  labouring,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity  ;  and  that  the 
inhabitants  of  the  said  parish  of  C.  in  the  city  of  B,  and  county  of 
the  same  city,  and  the  inhabitants  of  the  same  parish  of  C.  in  the  said 
county  of  G.  the  said  common  and  public  king's  highway  so  being 
ruinous  and  in  decay  as  aforesaid,  during  all  the  time  aforesaid,*  [*579] 
ought  to  have  repaired  and  amended,  and  still  of  right  ought  to  re- 
pair and  amend,  when  and  as  often  as  it  should  or  shall  or  may  be 
necessary.  • 

That  on  Sec.  and  during  all  the  time  hereinafter  mentioned,  indict- 
there  was  and  still  is  a  certain  common  and  ancient  king's  high- men* 
way,  leading  from  the  town  of  M.  in  the  county  of  N.  unto  the  parish  for 
town  of  C.  in  the  county  of  D.  used  for  all  the  liege  subjects  of  ?ot  repair- 
our  said  lord  the  king  and  his  predecessors,  with  their  horses,  distinct 
coaches,  carts,  and  carriages,  to  go,  return,  pass,  ride,  and  labour  Part8  of  *" 
at  their  free  will  and  pleasure,  and  that  a  certain  part  of  the  said  J??1***" 
king's  common  highway,  situate,  lying,  and  being  within  the  pa- 


fa)  See  the  two  last  precedents  and  notes,  and  the  general  note  ante 
565.  to  576. 


848  .     INDICTMENTS  &c.  FOB 

rishof  H.  in  the  county  ofD.  beginning  at  a  brook  called  S.  B* 
and  so  continuing  towards*  the  said  town  of  C.  for  the  length  of 
\  one  hundred  and  ninety  eight  yards,  and  containing  one  hundred 
„  and  ninety  eight  yards  in  length,  and  ten  yards  in  breadth,  and  a 
certain  other  part  of  the  said  king's  highway,  situate  within  the 
said  parish  of  H.  beginning  twenty  two  yards  southward  from 
the  sixth  milestone,  leading  from  M.  to  C.  and  so  continuing  to- 
wards the  said  town  of  C.  and  containing  three  hundred  and  se- 
venty four  yards  in  length,  and  ten  yards  in  breadth,  and  also  a 
certain  other  part  of  the  said  king's  highway,  situate  within  the 
said  parish  of  H.  beginning  at  one  hundred  and  eighty  yards 
northward,  from  a  bridge  called  D.  L.  bridge,  and  so  continuing 
towards  the  said  town  of  C.  for  the  length  of  one  hundred  and 
thirty  two  yards,  and  containing  one  hundred  and  thirty  two  yards 
in  length,  and  ten  yards  in  breadth,  on,  Sec.  and  continually  after- 
wards,  until' the  day  of  taking  this  inquisition  at  the  said  parish 
of  H.  were  and  yet  are  very  ruinous,  miry,  deep,  broken,  and  in 
great  decay,  for  want  of  due  reparation  and  amendment  of  the 
same,  so  that  the  liege  subjects  of  our  said  lord  the  king,  passing 
and  travelling  through  the  same  way,  with  their  horses,  coaches, 
carts,  and  carriages,  could  not,  during  the  time  aforesaid,  nor  yet 
can  go,  return,  pass,  ride,  and  labour,  without  great  danger  of 
their  lives,  and  the  loss  of  their  goods,  to  the  great  damage  nnd 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  passing  through  that  way,  and  against  the  peace,  &c.  and 
that  the  inhabitants  of  the  said  parish  of  H.  the  said  parts  of  the 
said  highway,  so  as  aforesaid,  being  in  decay,  ought  to  repair 
and  amend,  when  and  as  often  as  the  same  shall  be  necessary. 
.     .  [Commencement  as  ante  576.]     That  on,  &c.  there  was,  and 

inhabi-      from  thence  hitherto  there  hath  been  and  still  is,  a  certain  corn- 
parish  for  mon*  ana*  ancient  pack  and  prime  way ,  (/i)  leading  from  the  village 

not  repair.  0f  L.  in  the  county  of  S.  to  the  village  of  D,  in  the  same  county, 

inc  an 

ancient       *°r  a^ tne  liege  subjects  of  *wr  lord  the  king  and  his  ancestors, 

horse  and  ____^^^___________________^_^^^ 

foot  way,  '  '  -—■—-—-—--———--___ 

Backend  W  See  form  Cro.  C.  C.  8th  Ed.  way  also,  Co.  lit.  56.    See  the  ge- 

nrime  '  **'  neral    precedent    and   notes    ante 

w^v  <o\  W  *°  cal,cd  becausc  ft  is  *fo°*-  576,7.  and  the  genera)  notes  ante 

way.  v  ;  w^  which  was  the  prime  or  Jiru  565.  to  576. 

r*580l    ^       of  path,  and  is  ahorse  or  pack 
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Oft  horseback  and  on  foot,  to  go,  return,  pass,  repass,  ride,  labour, 
and  drive  their  cattle  at  their  free  will  and  pleasure ;  and  that  a 
certain  part  of  the  same  common  pack  and  prime  way,  situate, 
lying,  and  being  within  the  parish  of  G.  in  the  county  aforesaid, 
containing  in  length  three  hundred  yards,  and  in  breadth  five 
yards,  on,  &c.  and  continually  afterwards,  until  the  day  of  the 
taking  of  this  inquisition,  at,  &c.  was,  and  yet  is  very  ruinous, 
miry,  deep,  broken,  and  in  great  decay  for  want  of  due  reparation 
and  amendment  of  the  same,  so  that  the  liege  subjects  of  our  said 
lord  the  king  in  and  by  the  same  way,  with  their  horses  and  cattle, 
could  not,  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass, 
repass,  ride,  and  labour  as  they  ought  and  were  wont  to  do,  with- 
out great  danger  of  their  lives,  and  the  loss  of  their  goods,  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects  of 
our  said  lord  the  king,  through  the  same  way  going,  returning,  - 
passing,  repassing,  riding,  and  labouring,  and  against  the  peace, 
&c.  And  that  the  inhabitants  of  the  said  parish  of  G.  in  the 
county  aforesaid,  the  same  common  pack  and  prime  way  so  as 
aforesaid  being  in  decay,  ought  to  repair  and  amend,  when  and 
so  often  as  it  should  or  shall  be  necessary. 

That  on,  &c.  and  long  before,  there  was,  and  from  thenceforth  Against  a 
continually  hitherto  there  hath  been  and  still  is,  a  certain  common  particular 
king's  highway,  leading  from  H.  in  the  west  riding  of  the  coun-  ^pariah °f 
ty  of  Y.  towards  and  unto  H.  in  the  west  riding  aforesaid,  used  for  not 
for  all  the  liege  subjects  of  our  said  lord  the  king,  to  go,  return,  a^P^ir^5 
pass,  and  repass  on  foot  and  horseback,  and  with  cattle,  carts,  way.  (9) 
and  carriages  at  their  will  and  pleasure,  and  that  a  certain  part 
of  the  said  common  king's  highway,  situate  and  being  in  that  part 
of  L.  which  lies  within  the  constablery  of  Q.  in  the  parish  of  A. 
in  the  riding  aforesaid,  beginning  at  M.  in  the  parish  aforesaid, 
in  the  riding  aforesaid,  and  extending  from  thence  to  a  certain 

place  called  D.  and  containing  in  length,  divers,  to  wit, 

yards,  and  in  breadth,  divers,  to  wit, feet  on,  &c.  and  from 

thence  continually  until  the  day  of  taking  this  inquisition^  at  that 


(?)  See  general  precedent  and  to  repair,  see  2  T.  R.  513.  Andr. 

notes,  ante  576,7  and  general  notes  256.  2  Saund.  158.  n.  9.  and  general 

ante  565.  to  576.  and  as  to  the  ne-  note  ante  571. 
cessity  of  shewing  the  obligation 
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[*581]  part  of  L  •aforesaid,  which  lies  within  the  cmMtafatary  of  Cfc. 
aforesaid,  in  the  perish  aforesaid,  in  the  riding  afereseid,  was* 
and  still  is,  very,  &c.  [«te#er»*e  *Ae  «*«Je  o/  the  romd  a*  in  the 
precedent)  ante  577.}  and  that  within  the  pariah  of  A.  afore* 
said9  in  the  riding  aforesaid,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  there  have  been  and  still  are, 
diverse  townships,  districts,  divisions,  and  places  whereof  that 
part  of  L.  aforesaid,  which  lies  within  the  constablery  of  Q. 
aforesaid,  during  all  the*  time  last  aforesaid,  hath  been  and 
still  is  one,  and  that  the  inhabitants  of  that  part  of  L.  which  lies 
within  the  constablery  of  Q.  aforesaid,  in  the  parish  aforesaid, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  (r) 
have  repaired  and  amended,  and  have  been  used  and  accustomed 
to  repair  and  amend,  and  of  right  ought  to  have  repaired  and 
amended,  and  still  of  right  ought  to  repair  and  amend,  when  and 
so  often  as  it  hath  been  or  shall  be  necessary,  such  and  so  many 
of  the  common  highways,  situate  and  being  within  that  part  of 
L.  aforesaid,  which  lies  within  the  constablery  of  Q.  aforesaid, 
as  would  otherwise  be  repairable  and  amendable  by  the  inhabi- 
tants of  the  said  parish  at  large,  and  that  the  said  part  of  the  same 
common  highway  hereinbefore  mentioned  to  be  ruinous,  deep, 
miry,  broken,  and  in  decay  as  aforesaid,  now  is,  and  during  all 
the  time  when  the  same  part  of  the  said  common  highway  is 
above  alleged  to  be  ruinous,  deep,  miry,  broken,  and  in  decay  as 
aforesaid,  was  a  common  high  way  ,which,but  for  the  said  prescrip- 
tion or  («)  usage  would  be  repairable  and  amendable  by  the  inhabi- 
tants of  the  said  parish  of  A.  at  large ;  and  that  by  reason  of  the 
premises,  the  inhabitants  of  that  part  of  L.  which  lies  within  the 
constablery  of  Q .  aforesaid,  in  the  parish  aforesaid,  during  all  the 
time  last  aforesaid,  ought  to  have  repaired  and  amended,  and 
still  ought  to  repair  and  amend  the  same  part  of  the  said  com- 
mon highway,  so  being  ruinous,  deep,  miry,  broken,  and  in  de- 
cay as  aforesaid,  when  and  so  often  as  it  hath  been  and  shall  be 
necessary. 
Second  [The  second  count  states  the  prescription  thus:]  that  within 

count.       the  parish  of  A.  aforesaid,  in  the  Riding  aforesaid,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  there  have 


(r)  As  to  the  necessity  for  shewing        (»)  Qaaere,  if  this  should  not  be 
the  obligation  to  repair,  see  ante    in  the  conjunctive  "and." 
571. 
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been  «nd  sfeBl  are  diverse  townships,  districts,  divisions,  and  pla- 
ces whereof  that  part  of  L.  which  is  within  the  constablery  of  Q. 
aforesaid,  during  ail  the  time  last  aforesaid  hath  been  and  still  is 
one ;  and  that  the  inhabitants  of  the  said  several  and  respective 
townships,  districts,  ^divisions,  and  places  respectively  from  time  [*582] 
whereof  the  memory  of  man  is  not  to  the  contrary  have  repaired 
and  amended,  and  have  been  used  and  accustomed  to  repair  and 
amend,  and  of  right  ought  to  have  repaired  and  amended,  and 
still  of  right  ought  to  repair  and  amend,  independent  of  each 
other,  when  and  so  often  as  it  hath  been  or  shall  be  necessary, 
such  and  so  many  of  the  several  and  respective  common  king's 
highways  respectively  situate  and  being  within  the  said  respec- 
tive townships,  districts,  divisions,  andplaces  as  would  otherwise  * 
be  repairable  and  amendable  by  the  inhabitants  of  the  said  parish 
of  A.  at  large. 

[Commencement  as  ante  576*3  That  on,  &c.  there  was  and  Against 
from  thence  hitherto  hath  been  and  still  is  a  king's  common  *??  t?rf|v 
highway  leading  from  the  market-town  of  C.  in  the  said  county,  not  repair- 
towards  and  into  the  market-town  of  S.  in  the  county  of  Y.,  used  *n£  ro** 
for  all  the  liege  subjects  of  our  said  lord  the  king  and  of  his 
predecessors,  with  their  horses,  coaches,  carts,  and  other  cariages, 
to  go,  return,  pass,  repass,  ride,  and  labour  at  their  free  will 
and  pleasure,  and  that  a  certain  part  of  the  said  king's  common 
highway,  situate,  lying,  and  being  in  the  township  of  T.  in  the 
county  of  L.  aforesaid,  beginning  at  a  certain  bridge  there  called 
Kirkbridge  and  ending  at  a  certain  place  there  called  Lanca- 
shire Gill,  containing  in  length  two  thousand  two  hundred 
yards,  and  being  of  the  breadth  of  three  yards,' on,  &c.  and 
continually  afterwards  until  the  day  of  the  taking  this  inquisi- 
tion, was  and  still  is  in  great  decay  for  the  want  of  due  repara- 
tion, amendment,  and  enlargement  of  the  same,  so  that  the 
subjects  of  our  said  lord  the  king  passing  and  travelling  through 
the  same  with  their  horses,  coaches,  carts,  and  carriages,  cojuld 
not  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass* 
repass,  ride,  and  labour  without  great  danger,  to  the  great  da- 
mage and  common  nuisance  of  all  the  liege  subjects  oi  our  said 


(t)  See  precedents  4  Went.  160. ,  and  the  general  notes,  ante  565  >o 
6  Went.  413.  ante  580.  snd  the  ge-    576- 
neral  precedent  and  notes,  ante  576, 


392  INDICTMENTS,  &c  FOB 

lord  the  king  passing  through. the  same  way,  and  agamsi.the 

peace  of  our  said  lord  the  king,  his  crown  and  dignity.  .  And 

that  the  inhabitants  of  the  said  township  of  T.  in  the  said  county 

of  L.  from  the  time  whereof  the  memory  of  man  is  not  to  the 

contrary,  have  repaired  and  amended,  and  have  been  used  and 

accustomed  to  repair  and  amend,  and  of  right  ought  to  have 

repaired  and  amended,  and  still  of  right  ought  to  repair  and 

amend  the  said  highways  so  in  decay  as  aforesaid,  when  and  so 

often  as  it  hath  been  and  shall  be  necessary,  (u) 

Against         That  before  and  upon,  Sec.  there  was  and  continually  from 

Unu  of  a  thence  hitherto  hath  been  and  still  is,  a  certain  common  and 

township    public  king's  'highway,  leading  from,  6cc.  to,  &c.  used  for  all 

pairing  i?" tae  ^eKe  subjects  of  our  said  lord  the  king,  with  their  horses, 

road  made  coaches,  carts,  and  carriages  to  go,  return,  pass,  ride  and  labour, 

wfcment at  their  free-will  and  pleasure,  and  that  a  certain  part  of  the  said 

(x)  king's  highway,  situate,  lying,  and  being  in  the  township  of,  &c. 

[*584J     being  in  the  corner  of  a  certain  field  in  the  said  township  called, 

&c.  in  the  occupation  of,  &c.  and  extending  from  thence  to  the 

corner  of  a  certain  lawn  in  the  said  township,  belonging  to  one 

&c.  and  containing  in  length  243  yards,  and  in  breadth  8  yards, 

on,  Sec.  aforesaid,  and  from  thence  continually  afterwards  until 

the  day  of  taking  this  inquisition,  at  the  township  aforesaid,  in 

the  county  aforesaid  was  and  yet  is  very -ruinous,  miry,  deep, 

broken,  and  in  great  decay  for  want  of  due  reparation  and 

amendment  of  the  s:>me,  so  that  the  liege  subjects  of  our  said 

lord  the  king,  through  the  same  way  with  their  horses,  coaches, 

carts,  and  waggons,  could  not  during  the  time  aforesaid,  nor  yet 

can  go,  return,  pass,  ride,  and  labour  without  great  danger  of 

their  lives  and  the  loss  of  their  goods,  to  the  great  damage  and 

common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 

king,  through  the  same  way  going,  returning,  passing,  riding, 

and  labouring,  and  against  the  peace,  See.  and  that  the  said 

inhabitants  of  the  said  township  of,  8c c.  in  the  county  aforesaid, 

the  common  highway  as  aforesaid,  so  as  aforesaid  being  in  decay, 


'(«)  The  liability  appears  not  to  (x)  From  the  MS.  of  a  barrister, 

be  sufficiently  stated  in  4  Went.  160,  See  the  precedents  and  notes,  ante 

and  6.  Went.  415.  See  5  Burr.  2700.  580  to  584.,  and  the  general  prece- 

2  T.  R.  11.  2  Saund.  158.  n.  9.  ante  dent  and  notes,  ante  576,  and  gene- 

571 ,  2.  ral  notes  ante  565  to  576. 
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<craght  to  repair  and  amend  when  and  so  often  as  it  shall  be  ne- 
cessary, (y) 

•[Same  as  the  general  precedent  ante        to  the  asterisk,  and   f*587] 
then  proceed  thus,]  And  that  A.  B.  late  of,  &c.  esquire,  ojight  Against  an 
bf  reason  of  his  tenure  of  certain  lands  situate  lying  and  being  JJ^J^d  to 
is  the  said  parish  of    ■      in  the  county  aforesaid,  to  repair  and  repair  rati- 
•aaiend  the  said  highway  so   being  ruinous   and  in  decay  as  ™e  J*nu" 
aforesaid,  when  and  as  often  as  it  should  or  shall  or  may  be 
necessary. 

That  A.  B.  late  of,  &c.  and  C.  D.  late  of,  &c.  and  long  before  Against 
were  and  still  are  scavengers  within  the  said  parish,  in  the  8C*ve!1" 
county  aforesaid,  duly  elected  by  the  inhabitants  of  the  said  pa- not  cleans, 
rish  diligently  to  supervise,  order  and  direct  (amongst  other in* thc  f 
things  belonging  to  their  office  in  that  behalf)  that  all  the  high- 
ways,* streets  and  lanes  in  the  said  parish,  in  the  county  afore- 
said, should  be  cleansed  of  dirt  and  filth,  and  during  the  whole 
time  aforesaid,  did  take  upon  themselves  the  said  A.  B.  and  C. 
D.  the  said  office  of  such  scavengers  as  aforesaid,  and  that 
during  the  time  they  the  said  A.  B.  and  C.  D.  were  such  scaven- 
gers, to  wit,  on  the  same,  &c.  aforesaid,  and  on  divers  other 
days  and  times  as  well  before  as  afterwards  divers  large  quanti- 
ties of  dirt  and  filth  were  put,  placed  and  laid  in  and  upon  the 
said  ways,  streets  and  lanes  by  persons  to  the  jurors  aforesaid 
as  yet  unknown,  nevertheless  the  said  A.  B.  and  C.  D.  the  duty 
of  their  office  in  this  respect  neglecting,  on  the  said,  &c.  and  on 
the  said  other  days  and  times  respectively  at,  &c.  aforesaid,  the 
common  highways,  streets  and  lanes  aforesaid,  did  not  cleanse 
or  cause  to  be  cleansed  of  the  dirt  and  filth  aforesaid,  but  then 
and  on  the  said  other  days  and  times  respectively  did  unlawfully 
and  contemptuously  permit  and  suffer,  and  still  do  permit  and 


(jf)  If  a  public  act  of  parliament  tion.    This  indictment,  and  the  fol- 

created  the   liability,  this  conclu-  lowing,  are  framed  upon  2  W.  &  M. 

8ion  might  suffice,   but  otherwise  it  c.  8.  s.  5.  which  directs  the  duty  of 

ought  to  state  the  liability  of  the  scavengers  and  rakers,  and  conse- 

township  more  specially,  as   ante  quently  any  breach  of  such  obliga- 

580,  1.  tion,  will  subject  the  offender  to  an 

(z)    As  to  the  requisites  of  this  indictment,  unless  by  the  terms  of 

indictment,   see   ante   571,  2,  and  the  act  he  be  otherwise  punishable, 

precedents,  Cro.  C.  C.  8th  Ed.  319.  See  2  Hale,  171.  Bac  Abr.  Indict- 

Cro.  C.  A.  400.  ment,  E.  Cro.  C.  C  8  Ed.  33. 

(a)  From  Cro.  C.  C.  538.  7th  edi- 

Vol.  II.  2  Y 
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suffer  the  said  dirt  and  filth  to  be,  lie  and  remain  in  the  said 
common  highways,  streets  and  lanes  within  the  parish  afore- 
said, in  the  county  aforesaid,  to  the  great  damage  and  common 
nuisance,  as  well  of  all  the  liege  subjects  of  our  said  lord  the 
king  there  inhabiting  and  residing,  as  of  all  other  the  liege 
subjects  of  our  said  lord  the  king  there  passing,  repassing  and 
labouring,  m  contempt,  dec.  to  the  evil  example  dec.  and  against 
the  peace,  Sec.  (6) 
Indict-  That  T.  L.  late  of,  &c.  on,  &c.  and  long  before,  was  and  yet  is 

■^JJ^     one  of  the  rakers  for  the  liberty  of  Saffron  Hill,  Hatton  Garden 
nker  for  and  Ely  Rents  within  the  said  parish,  and  during  the  whole  time 

neglecting  aforesaid,  did  take  upon  himself  to  execute  the  office  of  raker 

to  clfinse  - 

the  streets  of  the  streets,  lanes,  alleys  and  passages  within  the  same 

(0  liberty ;  and  that  during  the  time  he  the  said  T.  L.  was  such 

raker  as  aforesaid,  to  wit,  on  the  same,  &c.  aforesaid,  and  on 

divers  other  days  and  times,  as  well  before  as  afterwards, 

divers  large  quantities  of  dust,  dirt,  ashes,  filth  and  soil,  were 

put,  placed  and  laid  in  and  upon  the  said  streets,  lanes,  alleys, 

and  passages  by  persons,  to  the  jurors  aforesaid  as  yet  unknown, 

and  that  the  said  T.  L.  on  the  said,  &c.  and  on  the  said  other 

days  and  times  respectively,  at,  &c.  aforesaid,  did  unlawfully 

and  contemptuously  neglect  and  refuse  to  carry  away  or  cause 

[•589]   to  be  carried  away  the  said  dust,  dirt,  ashes,  filth  and  soil,  *from 

and  out  of  the  said  streets,  lanes,  alleys  and  passages  or  any  of 

them,  to  the  great  damage  and  common  nuisance  as  well  of  all 

the  liege  subjects  of  our  said  lord  the  king  there  inhabiting  and 

residing  as  of  all  other  the  liege  subjects  of  our  said  lord  the 

king  there  going,  passing  and  labouring,  in  contempt,  &c.  to 

the  evil  example,  &c.  against  the  form  of  the  statute,  fee.  and 

against  the  peace,  &c. 


(6)  Qu*r*j  no  conclusion  as  in        (c)  Cro.  C.  C.  539.  7th  edition, 
the  next  precedent,  contrary  to  the    See  last  precedent  and  note, 
form  of  the  statute,  Bcc. 
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IXDICTMEWS,  Wc.  FOR  WOT  REPAIRING  bridges. 

PRELIMINARY  NOTES,  (fl) 

M  to  the  offence:  The  repair  of  bridges  is  subject  to  nearly  The  of- 
the  same  rules  as  affect  highways.  As  a  highway,  of  common  cnce* 
right,  is  to  be  repaired  by  the  parish  in  which  it  lies,  public 
bridges  are  to  be  r emended  by  the  county  in  which  they  are  si- 
tuate, 2  Inst.  701.  2,  East,  349.  12  East,  192.,  and  see  recital  in  43 
Geo.  III.  c.  59.  And  this  liability  oi  the  county  is  not  confined 
to  the  bridge  itself,  but  extends  to  the  highway  for  three  hundred 
feet  on  both  sides  of  it,  7  East,  588.  5  Taunt.  284.  2.  Dow.  Rep.  1. 
This  addition  to  the  bridge  existed  at  common  law,  being  con- 
sidered as  intimately  connected  with  it,  and  arising  from  the 
difficulty  of  ascertaining  its  precise  limits  from  the  continuation 
of  arches  on  each  side  of  the  river,  7  East,  596.  So  that  any 
person  or  public  body  bound  to  repair  a  bridge,  are  also  bound 
prima  facie  to*  amend  the  adjacent  road  for  this  distance,  7  East, 
588.  2  Ddw.  R«p.  1.  5  Taunt.  284.  The  county  is,  of  common 
right,  chargeable  with  the  repair  not  only  of  bridges  used  by 
carriages,  but  such  also  as  are  intended  for  horses  and  foot  pas- 
sengers only,  so  that  they  are  public,  which  they  are  presumed 
lobe,  12  East.  192.  13  East.  95.  and  to  constitute  such  public 
bridge  it  is  not  necessary  that  it  should  be  always  open,  but  if 
the  public  use  it,  at  particular  seasons,  it  will  suffice,  2  M.  8c 
S.  262.  Individuals  may,  however,  be  bound  to  repair  either  by 
the  tenure  of  lands  or  by  ancient  usage,  2  Inst.  700.  But,  as  in 
the  case  of  highways,  no  private  individual  can  be  liable  by 
mere  prescription,  without  some  land  in  respect  of  which  he  is 
charged,  or  some  profit  to  balance  his  expences ;  though  it  is 
otherwise  with  bodies  corporate,*  id.  ibid.  And,  therefore,  if  f*590l 
a  person  build  a  bridge,  which  is  useful  to  the  county,  they  and 
not  he  are  liable  to  the  subsequent  repairs,  5  Burr.  2594.  2  Bla. 
Rep.  665.  13  East,  220.  12  East,  192.  5  Taunt.  289,  292.     So 


(a)  See,  in  general,  2  Inst  697,    Pick.  J.  Bridget,  and  see  the  prq< 
to  706.    Hoc.  Ab.  Bridget.  Burn,    vious  notes  on  Highways. 
J.  Bridges.  Williams,  /.  Bridges. 


I     I 


* 
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that  where  a  miller,  for  his  own  profit,  deepens  4hc  water  at  a 
ford  which  before  was  inconvenient  to  the  public,  and  builds  a 
bridge  in  its  room, .  he  will  not  be  liable  to  repair,  though  he 
continues  the  water  of  a  depth  which  prevents  any  other 
passage,  2  M.  &  S.  513.  And  the  county  or  riding  are  even 
.  liable  to  repair  a  bridge  erected  by  commissioners  under  an  act 
of  parliament,  though  the  latter  are  empowered  to  raise  tolls  in 
order  to  support  it,  2  East,  336.  But  when  an  act  of  parlia- 
ment appoints  trustees  for  taking  down  an  old  bridge  and 
building  a  new  one  in  its  room,  the  county  is  not  liable  to  repair 
until  the  purposes  of  the  act  are  accomplished,  and  the  powers 
it  confers  cease  to  operate,  16  East.  305.  And  if  a  bridge  of 
a  slight  and  incommodious  nature,  and  evidently  intended  to 
throw  a  burden  on  the  county  be  erected  in  a  highway,  it  may 
be  indicted  as  a  common  nuisance,  and,  as  such  be  abated,  2 
East,  348.  Where  there  has  been  a  foot  bridge  over  a  river 
which  a  particular  district  are  bound  to  maintain,  and  the  dis- 
trict widen  and  enlarge  it  so  as  to  convert  it  into  a  bridge  for 
carriages,  or  rebuild  it  on  such  an  extended  scale  in  an  other 
place,  and  make  it  as  such  a  matter  of  public  benefit,  the  county 
will  be  bound  to  support  it  as  a  carriage  bridge,  and  the  district 
will  contribute  to  the  repair  a  similar  sum  to  that  which  they 
would  have  expended  had  it  remained  for  the  accommodation 
of  foot  passengers  only,  5  Burr.  2594.  2  Bla.  Rep.  685.  2  East. 
353.  n.  a.  Where  a  house  adjoining  a  public  bridge  is  in  so 
dilapidated  a  condition  as  to  obstruct  the  passage,  the  occupi- 
er, though  merely  tenant  at  will,  and  consequently  not  liable 
to  repair  as  between  himself  and  his  landlord,  will  be  compel* 
led  by  reason  of  his  possession,  so  far  to  repair  as  to  prevent 

#  the  continuance  of  the  obstruction.     In  such  a  case,  it  will  be 

improper  to  charge  him  as  liable  ratione  tenure,  though  such 
a  decription  will  not  be  fatal,  as  it  will  be  intended  of  resi- 
dence and  not  of  service,  2  Ld.  Raym.  856.  The  mode  in  which 
the  necessary  sums  may  be  raised  for  defraying  the  expences 

/  of  bridges  is  directed  by  22  Hen.  VIII.  c.  5.  commented  upon 

at  large  by  Lord  Coke,  2  Inst.  700  to  706.  And  in  order  to  pro- 
tect  the  county  from  the  charge  of  repairing  bridges  which 
in   point  of  utility  were  not  equal  to  the  expencej  the  43 


1 
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Geo.  III.  c.  5&.  enacts  that  they  shall  not  be  bound  to  sustain 
any  bridge,  erected  after  the  passing  of  that  act,  unless  it  be  built 
in  a  substantial'  or  commodious  manner,  under  the  direction 
or  to  the  satisfactio  nof  the  county  surveyor,  or  a  person  ap- 
pointed by  the  sessions,  s.  5,  but  the  regulation  does  *not  ex-  [*59l] 
tend  to  bridges  which  an  individual  is  liable  to  repair  by  rea- 
son of  tenure,  or  a  corporation  by  virtue  of  prescription,  s.  7« 
Those  who  are  bound  to  repair  bridges  are  also,  it  should 
seem,  liable  to  widen  them  if  necessary,  6  Term.  R.  194.  3* 
Bos.  &  P.  354.  43  Geo.  III.  c  59.  s.  I  &  2,  and  must  make 
them  of  such  height  ands  trength  as  to  resist  and  be  answerable 
to  the  course  of  the  water  whether  it  continues  in  its  old  chan- 
nel or  forms  a  new  one,  and  they  are  not  liable  to  actions  of 
trespass  it  they  enter  any  adjoining  land  for  this  purpose,  or  to 
deposit  the  requisite  materials,  Hawk.  b.  I.e.  77.  s.  5. 

Modes  of  Prosecution.— The  22  Hen.  8.  c.  15.  enacts, "  that  Modes  of 
the  justices  or  four  of  them  at  least  shall  have  power  to  inquire,  Jr^6011" 
hear,  and  determine  in  their  general  sessions  all  manner  of 
annoyances,  of  bridges  broken  in  the  highways,  and  to  make 
such  process  and  pains  upon  every  presentment  against  such  as 
ought  to  amend  them,  as  the  king's  bench  usually  doth,  or  as  it 
shall  seem  by  their  discretions  to  be  necessary  and  convenient 
for  the  speedy  amendment  of  such  bridges."     In  the  construction 
of  this  provision,  it  is  laid  down,  that  where  the  franchise  in 
which  the  bridge  lies  has  not  four  justices  and  a  sessions  of  its 
own,  the  magistrates  fatal  the  county  must  inquire,  and  if  it  be 
a  county  of  itself,  the  case  is  not  within  the  statute,  and  the 
common  law  remedies  must  be  pursued,  2  Inst.  702.    And  by 
the  direction  of  the  same  act,  where  the  bridge  is  in  one 
jurisdiction  and  the  persons  or  body  corporate  bound  to  repair 
reside  in  another,  the  proceedings  may  be  commenced  in  tha,t 
where  the  nuisance  arises,  and  process  against  the  defendant  may 
be  afterwards  awarded  into  any  county  where  he  may  be  residing. 
This  statute  is  confirmed  by  1  Ann.  Ses|.  I.e.  18.  except  so  far 
as  the  proceedings  are  altered  by  the  last  provision.    This  act 
empowers  justices  on  presentment  before  them,  to  lay  such  a 
sum  on  every  parish  towards  the  repair  as  each  has.  been  accus- 
tomed to  collect ;  it  directs  the  proceedings  to  originate  in  the 
jurisdiction  where  the  defect  exists,  and   provides  that  no 
certiorari  shall  be  allowed  to  remove  them.  But  this  last  proviso 
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extends  only  to  bridges  which  the  county  are  bound  to  repair, 
and  where  a  district  or  individual  is  charged  or  the  duty  comes 
in  question,  the  5th  and  6th  W.  8c  M.  c.  1 1,  allows  the  removal. 
2  Stra.  900.    In  cases  of  aggravated  neglect,  or  where  there 

appears  little  chance  of  obtaining  justice  by  preferring  an  indict- 

*  • 

ment,  the  court  of  king's  bench  will  grant  a  criminal  information 
against  the  party  liable  to  repair,  1  Stra.  180.  ante  1   vol.     But 
the  more  usual  course,  as  in  the  case  of  highways,  is  by  indict- 
.ment  or  the  presentment  of  a  magistrate,  2  Inst.  701. 
Indict-  Indict  ment. — When  the  liability  to  repair  rests  upon  the  county 

ment.        »at  large,  in  order  to  expedite  the  proceedings,  any  persons  who 
[*592]    reside  within  it  may  be  made  .defendants,  and  be  compelled  to 
pay  the  whole  fine  which  the  court  may  assess,  and  they  will  be 
forced  to  resort  to  their  remedy  at  law,  in  order  by  a  contribution, 
to  obtain  remuneration*  from  the  county,  Hawk.  b.  I.e.  77.  s.  3. 
The  indictment  must  show  what  kind  of  bridge  it  is  which  is 
charged  as  being  in  decay,  whether  for  horses,  carriages,  or  foot 
passengers  only,  2  L4.  Raym.  1 175.    It  must  also  state  that  the 
bridge  is  public,  and  show  that  it  is  in  decay,  Andr.  285.  where 
a  party  is  bound  to  repair  ratione  tenure,  that  circumstance 
must  be  set  forth  on  the  record.     Thus  even  against  a  lord  of  the 
manor  it  will  not  suffice  to  charge  a  prescription  without  these 
expressions,  2  Ld.  Raym.  792,  804.     Where  this  duty  is  charged 
the  indictment  must  show  the  place  in  which  the  lands  are 
situate,  2  Hale,  181.    The  very  terms  "  by  reason  of  his  tenure" 
.        should  then  also  be  inserted,  and  the  courts  will  not  allow  the 
words  «  owner  and  proprietor"  to  be  substituted  in  their  room, 
1  M.  and  S.  439.     But  in  presentments  by  the  grand  jury  there 
is  no  occasion  to  show  who  ought  to  repair,  it  is  sufficient  if  the 
defect  be  shown,  and  the  bridge  stated  to  be  public,  Andr.  285. 
The  rules  already  laid  down  with  respect  to  indictments  for 
suffering  highways  to  be  out  of  repair,  apply  in  general  to  bridges ; 
except  the  difference  in  terms',  which  arises  from  the  prima 
iftcifi  liability  being  thrown  in  the  latter  case  on  the  county  j  and, " 
*n  the  former,  on  the  parish. 

Ple»t  &c.  Fteaj  &e. — It  is  generally  laid  down  that  it  is  not  sufficient  for 
the  defendants  to  aa  indictment  for  not  repairing  a  bridge,  to 
plead  that  they-  are  not  bound  to  repair  the  whole  or  any  part  of 
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the  bridge,  without  showing  what  other  person  is  liable,  and  that 
if  merely  the  general  issue  is  pleaded,  the  whole  burden  of  repair 
will  be  thrown  on  the  defendants,  Hawk.  b.  1.  c.  77.  s.  4.,  Bac. 
Abr.  Bridges.  But  it  seems  from  analogy  to  the  case  of  high- 
ways, that  this  is  to  be  understood  only  of  indictments  against 
the  county,  and  not  against  any  individuals  or  bodies  corporate 
who  are  not  of  common  right  bound  to  repair,  because  it  lies  on 
the  prosecutor  specially  to  state  the  grounds  on  which  the  latter 
are  liable,  and,  therefore,  on  the  principle  already  mentioned, 
they  may  negative  these  parts  of  the  charge  under  the  general 
issue,  see  ante  572,  3.  2  Saund.  1 59.  n.  10.  It  is  also  said  that 
where  the  defendants  plead,  whether  necessarily  or  otherwise' 
that  others  ought  to  repair  and  traverse  the  charge  against 
themselves,  the  attorney  general  may,  in  such  case,  take  a  traverse 
upon  a  traverse,  by  insisting  that  the  defendants  are  bound  to 
repair,  and  traversing  the  charge  against  the  parties  named  in 
the  plea;  that,  on  this  last  traverse  issue  must  be  taken,  and  that 
the  attorney  general  may  afterwards  surmise  that  *the  defendants  [*593] 
are  liable  to  repair,  and  that  the  whole  matter  shall  be  tried  by 
and  indifferent  jury,  &c.  Hawk.  b.  1.  c.  77.  s.  5.  Though  the 
county  under  the  plea  of  not  guilty,  can  only  prove  that  the 
bridge  was  not  a  public  bridge,  or  that  it  was  in  good  condition, 
they  may  give  evidence  that  particular  individuals  have  been 
accustomed  to  repair,  not  immediately  for  the  purpose  of 
throwing  the  liability  on  them,  but  to  afford  ground  for  the  jury 
to  conclude  that  the  bridge  is  not  public,  2  M.  and  S.  262. 

7Wa/.— No  inhabitant  of  tKe  county  where  the  nuisance  arises  Trial, 
ought  to  sit  as  a  juror  on  the^trial,  though,  both  at  common  law 
and  by  statute,  he  may  be  examined  as  a  witness,  6  Mod.  307.,  1 
Ann*  st.  1.  c.  18.  s.  13.  And,  when  an  impartial  trial  cannot  be 
expected  in  the  proper  county  from  the  interest  of  the  magistrates 
in  the  cause,  the  indictment  may  be  tried  in  the  county  adjoining, 
6  Mod.  307.,  2  Burr.  859,  860.,  Hawk.  b.  I.e.  77.  s.  6.  ante 
1  vol.  201.  And  where  the  bridge  lies  within  the  county  of  a 
city  or  town  corporate,  and  the  point  in  dispute  is  whether  the 
inhabitants  of  the  city  or  the  county  at  large  ought  to  repair,  on 
a  suggestion  of  these  facts  on  the  record,  and  that  consequently 
no  impartial  investigation  can  take  place  In   either  of  those 


jurat. 
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jurisdictions,  the  venire  will  be  awarded  into  the  county  adjacent 
to  the  larger  division,  1  Stra.  177. 
Judge-  '  Judgment.— The  mode  and  nature  of  the  judgment  in  case  of 
bridges  is  similar  to  that  in  the  instance  of  highways,  as  the  object 
of  the  prosecution  is  like  that  to  remove  the  present  nuisance ; 
and,  in  many  cases,  to  settle  on  whom  the  future  liability,  rests. 
By  1  Ann  Sess.  1.  c.  18.  the  fine  set  on  the  parties  convicted,  is 
not  to  be  returned  into  the  exchequer,  but  is  to  be  applied  to  the 
repair  of  the  bridge  indicted,  see  ante  1  vol. 


IJVDICTMEJVTS,  &c.  FOR  JWT  REPAIRING 

BRIDGES. 

Against  a     Essex.    That,  on,  8cc.  there  was  and  from  thence  hitherto  hath 

f°alltyfler.  ^ecn  an<^ st***  *s  a  (e)  ccrtam  common  and  public  bridge,  common- 
ing  a  pub-  ly  called  D.  bridge,  otherwise  D.  beam,  situate  and  being  in  the 
to  decayT  *Parkh  °f  H.  in  the  county  of  Essex,  in  the  common  king's  high- 
er      «    way  leading  from  the  town  of  R.  in  the  county  aforesaid,  tow- 

T*594]    ar^s  anc*  unto  the  city  of  L.  (or  to  the  town  of in  the  same 

county)  being  a  common  highway  for  all  the  liege  subjects  of 
our  said  lord  the  king(/)on  foot,  and  with  their  horses,  coaches* 
(g)  carts,  and  other  carriages,  to  go  return,  pass,  repass,  ride, 
and  labour,  (A)  [upon  and  over  every  year,  at  all  times  of  the 
year,  at  their  free  will  and  pleasure,  and  that  the  same  during 
all  the  time  aforesaid,  of  right  ought  to  have  been  used,  and  still 
of  right  ought  to  be  used  by  all  the  said  liege  subjects  for  the 
purposes  in  that  behalf  aforesaid,]  and  that  the  said  common 


(rf)  See  other  precedents,  Cro.  C.  cessors "  are  here  inserted!  but  if 

C.  3  Ed.  313.  Starkie,  $75.  Williams,  the  bridge  was  not  immemorially 

J.  Bridges,  and  general  note  ante  public,  those  words  should  be  omit- 

589  to  593.  ted. 

(<?)  Most  of  the  old  precedents,  (g)  Ante  576,  n.  £  as  to  coaches, 

state  that  the  bridge  was  immemo-  (A)     The   following    allegation 

rtally  public,  but  this  is  injudicious,  within  the  brackets  is  usually  omit- 

see  ante  570.            •  ted  in  the  modern  indictments. 

(/)  Sometimes  "  and  his  prede- 
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and  public  bridge,  on  the  said,  8tc.  aforesaid,  and  continually 
from  thence  until  the  day  of  the  taking  of  this  inquisition,  at  the 
parish  of  H.  aforesaid,  in  the  county  aforesaid,  was  and  yet  is, 
ruinous,  broken,  dangerous,  and  in  great  decay,  for  want  of 
needful  ajd  necessary  upholding,  maintaining,  amending,  and 
repairing  the  same,  so  that  the  liege  subjects  of  our  said  lord  the 
king,  in,  upon,  and  over  the  said  bridge  on  foot,  and  with  horses, 
coaches,  carts,  and  carriages  could  not  and  cannot  pass  and 
repass,  ride,  and  labour,  without  great  danger  of  their  lives  and  * 
loss  of  their  goods,  as  they  ought  and  were  accustomed  to  do,  and 
still  of  right  ought  to  do-;  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king,  upon 
and  over  the  said  bridge,  on  foot  and  with  their  horses,  coaches, 
carts,  and  other  carriages,  about  their  necessary  affairs*  and 
business,  going,  returning,  passing,  riding,  and  labouring,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown,  and 
dignity.*  And  that  the  inhabitants  of  the  county  of  E.  aforesaid, 
of  right  have  been,  and  still  of  right  are  bound  to  repair  and 
amend  the  said  common  bridge,  when  and  so  often  as  it  shall  be 
necessary. 

[Same  as  the  lattt  to  the  asterisk^  inserting  the  matter  within  The  like 
brackets^  and  that  the  said  bridge  is  not  within  any  liberty,  ™|*a 
city,  or  town  corporate ;  and  that  it  cannot  be  known  or  proved,  conclusion 
that  any  hundred,  riding,  wapentake,  city,  borough,  town,  or?ope, 
parish,  or  certain  person  or  body  corporate  or  politic,  ought  (t) 
of  right  to  make,  repair,  rebuild,  or.  amend  the  said  bridge ; 
and  that  the  inhabitants  of  the  whole  county  of  £.  aforesaid, 
ought  to  make,  build,  repair,  and  amend  the  said  bridge,  when 
and  as  often  as  need  hath  been,  or  occasion  should  or  shall  re- 
quire the  same,  'according  to  the  form  of  the  statute  in  such    r*~g5i 
case  made  and  provided;  (k)  yet  the  inhabitants  of  the  county 
aforesaid  have  not  rebuilt,  amended,  or  repaired  the  said  bridge, 
so  ruinous,  broken,  dangerous,  and  in  such  decay  as  aforesaid, 
'  as  they  ought  to  have  done,  and  still  of  right  ought  to  do,  but 


(*)  This  formal  conclusion  seems    of  law,  that  the  county  at  large  is 
unnecessary ,  as  it  19  a  presumption    bound  to.  repair.  * 

(*)22Hcn.  VMl.c.  5.  s.  2,  3. 

Vol.  TT;  2  Z 
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during  all  the  time  last  aforesaid  permitted  and  suffered  and 
still  do  permit  and  suffer  the  said  bridge  to  be  greatly  ruinous, 
broken,  in  decay  and  out  of  repair  for  want  of  rebuilding,  re- 
pairing, and  amending  the  same. 
indict-  [Commencement  as  ante  2.]  That  from  time  whereof  the  me- 

where  the  ™>ry  of  man  is  not  to  the  contrary,  there  hath  been,  was,  and 
bridge  lies  stffl  fe,  a  certain  ancient  and  public  stone  bridge,  commonly 

counties     called  Tenbury  Bridge,  lying  and  being  over  the  river and 

•**"?  '  in  the  common  king's  highway  leading  from  the  market  town 
t°hem  for  of  Bromyard  in  the  county  of  Hereford,  towards  the  market 
neglecting  tQwn  rf  cleobury  Mortimer  in  the  county  of  Salop,  for  all  the 

S.'SS'  liege  subjects  of  our  said  now  lord  the  king,  and  his  ancestors 
division.     Ute  >mgs  aJ|d  qwens  of  this  realm  of  England,  with  their 

horses,  coaches,  carts,  and  carriages,  upon  and  over  the  same 
bridge  to  go,  r*tur»,  ride  and  labour  ;  and  that  one  part  of  the 
same  bridge  lies  and  is  situate  in  the  parish  of  Burford  in  the 
county  of  Salop,  and  the  other  part  of  the  same  bridge  lies  and 
is  situate  in  the  parish  of  Tenbury  in  the  county  of  Worces- 
ter ;  and  that  the  said  other  part  of  the  same  bridge  which  lies 
and  is  situate  in  the  said  parish  of  Tanbury  in  the  said  county 
©f  Worcester,  op,  &c.  and  continually  afterwards,  until  the  day 
of  the  taking  of  this  inquisition  at  the  parish  of  Tenbury  afore- 
said, in  the  said  county  of  Worcester,  was  and  yet  is  so  broken, 
ruinous,  and  in  decay,  that  the  lieges  and  subjects  of  our  sai4 
lord  the  now  king  upon  and  over  the  same  other  part  of  the 
sajd  bridge,  which  lies  andfe  situate  in  the  said  parish  of  Ten- 
b\jry  in  the  county  of  Worcester  aforesaid,  with  their  horses, 
coaches,  carts,  and  carriages  cannot  go,  return,  ride,  and  la- 
bour as  they  ought,  and  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary  were  accustomed  to  do ;  to  the  great  and. 
-  common  nuisance  of  all  the  lieges  and  subjects  of  our  said 
\>rd  the  king,  upon  and  over  the  same  part  of  the  said  bridge 
lyit\$  and  being  in  the  said  parish  of  Tenbury,  in  the  county  of 
Wortxjster  aforesaid  with  their  horses,  coaches,  carts  and  car- 

■     -■  •  '  ■  ■        * 

(0  This  prudent  was  obtained  to  repair  the  part  which  lies  within 
from  the  crown  office,  Roll.  Hil.  it,  see  5  T.  R.  501,  2.  This  is  an 
29  Car.  11.  Wherithe  bridge  lies  ancient  form.  The  modern  indict- 
within  two  counties,  each  is  liable  n>cnts  are  more  concise,  as  ante  593. 
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Aages,  going,  returning,  riding  and  labouring,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown,  and  dignity,  &c. 
And  that  the  said  bridge  is  ^without  any  city  and  town  cor-    [*596~j 
porate:  and  that  it  cannot  be  known  and  proved,  what  hun- 
dred, riding,  wapentake,  city,  borough,  town,  or  parish,  or 
person  certain,  or  body  politic,  ought  of  right  to  make  the  said 
bridge ;  and  that  the  inhabitants  of  the  county  of  Salop  aforesaid, 
the  said  one  part  of  the  said  bridge  which  lies  and  is  situate 
in  the  said  parish  of  Burfbrd  in  the  said  county  of  Salop,  accor- 
ding to  the  form  of  the  statute  in  such  case  made  and  provided) 
ought  to  make.     And   that  the   inhabitants  of  the  county  of 
Worcester  aforesaid,  the   said  other  part  of  the  said  bridge 
which  lies  and  is  situate  in  the  said  parish  of  Tenbury  in  the 
said  county  of  Worcester,  according  to  the  form  of  the  statute 
aforesaid,  ought  to  make.    Yet  the   said  inhabitants  of  the 
county  of  Worcester  aforesaid,  the  said  other  part  of  the  said 
bridge  lying  and  being  in  the  said  parish  of  Tenbury,  in  the 
said  county  of  Worcester  have  not  made,  but  the  said  other 
part  of  the  said  bridge  lying  and  being  in  the  said  parish  of 
Tenbury  in  the  said  county  of  Worcester,  from  the  said,  &c. 
until  the  day  of  the  taking  of  this  inquisition  at  the  said  pa- 
rish of  Tenbury  in  the  said  county  of  Worcester,  have  per- 
mitted and  yet  do  permit  to  remain  broken,  ruinous,  and  in 
decay,  to  the  great  and  common  nuisance  of  all  the  lieges  and 
subjects  of  our  said  lord  the  king,  upon  and  over  the  said  other 
part  of  the  said  bridge  lying  and  being  in  the  parish  of  Ten- 
bury aforesaid,  in  the  said  county  of  Worcester,  with  their 
horses,  coaches,   carts,  and  carriages,  going,  returning,  apd 
labouring,  and  against  the  peace,  &c. 

That  there   is  a  certain  common  public  bridge  ctffed   B.*ndict- 
bridge,  situate  upon  the  river  E  at  the  parish  of  T,m  the  saidg^^  " 
county  of  C,  in  the  king's  common  highway,  leafing  from  the  coumv/or 
village  of  A.  in  the  county  of  C.  towards  ap<£  unto  the  wm^^ST 
ket  town  of  I.  in  the  said  county,  used  i*f  all  the  liege  sub-  aT!*j    . 
jects  of  our  said  lord  the  now  king  aad  his  predecessors,  by  a  public 
themselves  and  with  their  horses*  coaches,  carta,  and  car-^j[* 
riages,  to  go,  return,  pass,  ride,  and  travel  upon  and  over  at  ing  of  the 
their  will  and  pleasure,  freely  and  safely,  without  any  obstruc-        e~ 
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ments  of    tion,  hindrance,  or  impediment  whatsoever;  and  that  *the  said  est** 

sufficient    m0D  public  bridge,  on,  &c  and  continually  afterwards  until  the 
height  (m)  r 

day  of  the  taking  of    this  inquisition,    was  and    yet  is  broken, 


[•597] 


ruinous,  and  in  decay  for  want  of  due  reparation  and  amendment 
of  the  same,  and  the  said  common  public  bridge  during  all  the 
time  last-mentioned  was  and  yet  is  over  narrowj  and  the  battles 
ments  of  the  same  bridge  were  not,  nor  yet  are  of  a  sufficient  height 
to  guard  and  preserve  the  said  subjects  of  our  said  Ion)  the  king* 
passing,  riding,  and  travelling  upon  and  over  the  said  bridge,  from 
going  and  falling  over  the  said  battlements  into  the  said  river  E* 
by  resauu  whereof  the  said  liege  subjects  of  our  said  lord  the  king, 
necessarily  going,  returning,  pacing,  riding,  and  travelling  upon 
and  over  the  said  common  public  bridge  by  themselves,  and  with 
their  horses,  coaches,  carts,  and  carriages  during   all  the  time  last- 
mentioned,  could  not  nor  yet  can  go,  return,  pass,  ride,  and  travel 
upon  and  over  the  said  common  public  bridge,  so  freely  and  safely 
as  they  ought  to  do;  but  were   and  yet  are  greatly  obstructed' 
stopped,  and  hindered  in  the  going,  returning,  passing,  riding,  and 
travelling  upon  and  over  the  same  common  public  bridge,  and  da- 
ring all  the  time  aforesaid,  were  and  yet  are  in  great  peril,  hazard, 
and  danger  of  going,   riding,  and  falling  over  the  said  battlements 
of  the  said  common  public  bridge  into  the  said  river  £.,  and  of  be- 
ing there  suffocated,  drowned,  and  killed  in  the  same,  and  of  losing 
and  spoiling  their  goods  and  wares,  to  the  great  damage  and  com* 
men  nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king, 
upon  and  over  the  said  common  public  bridge  going,  returning, 
passing,    riding,  and  travelling,  against  the  form  of  the  statutes 
in  that  case  made  and  provided,  and  against  the  peace,  &c,  and  that 
tht  inhabitants  of  the  county  of  C,  of  right  ought  to  repair  and 
amepd  the   said   common    public    bridge    so   as  aforesaid  being 


■*■» 


(m)  This  indictment  will  be  found  taken   to  have    intended  that  the 

in  3  B.  and  P.  3*vf  6T.  R,   194;  narrowness   complained    of  arose 

where  an  objection  was  taken  that  from  the  fall  of  the  battlements  and 

the  narrowness  of  a  budge  could  the  other  obstructions    specified ; 

not  subject  the  county,  d&trict,  or  but  on  principle  it  should    seem 

person  bound  to  repair  to  anypTO.  that  the  county  is  only  bound  to 

secution ;  but  it  was  holden,  that  maintain  what,  is  erected,  and  not 

as  the  objection  was  made  after  enlarge  old  bridges,  or  make  new 

verdict,  the  discussion  could  not  ones  for  public  use.    sed  vide  ante 

be  entertained,  as  the  jury  must  be  590,  1. 


[*598] 
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broken*  ruinous,  over  narrow,  and  in  decay,  and  the  battlements 

*  ■ 

thereof  not  being  of  a  sufficient  height,  and  to  make  the  same  safe 
and  secure  for  the  said  subjects  whenever  and  as  often  as  it  be- 
comes necessary. 

That  at  a  general  quarter  sessions  of  the  peace  of  our  lord  the  Present- 
king,  holdenat  C.  for  the  said  county,  on,  &c.  before  the  reverend  bridge  at% 

G.  P.  clerk,  W.  B.  and  W.  P.  esquires,  and  other  justices  of  our  quarter 

,  *  •■,  i     ■•  ..      sessions, 

said  lord  the  king  assigned  to  keep  the  peace  of  our  said  lord  the  wbich  ^ 

kine  in  and  for  the  said  county,  and  also  to  hear  and  determine  county 

•  .  ought  to 

divers  felonies,  trespasses  and  misdemeanours,  committed  within  repair.  (») 

the  said  county,  it  is  presented  by  the  oath  of  J.  M.,  &c.  [the  names 
of  the  grand  jurors,']  good  and  lawful  men  of  the  said  county;  then 
#and  there  sworn  and  charged  to  inquire  for  our  said  lord  the  king 
and  the  body  of  the  said  county,  as  followeth,  that  is  to  say,  G. 
aforesaid ;  the  jurors  for  our  sovereign  lord  the  king  upon  their 
oath  present,  that  a*  certain  bridge  over  the  river  T.,  commonly 
called  G.  bridge,  lying  and  being  in  the  several  parishes  of  L.  and 
M.  in  the  said  county  of  G.  in  the  king's  common  highway,  there 
leading  from  the  market  town  of  T.  in  the  county  of  G.  to  the 
market  town  of  K.  in  the  county  of  G.  for  and  during  twenty  years 
last  past,  being  a  common  king's  highway  for  all  the  liege  subjects 
of  our  said  lord  the  king,  with  their  horses,  carts,  and  carriages,  to 
go,  pass,  ride,  and  travel  at  their  pleasure,  on,  &c.  was  and  conti- 
nually from  thenceforth  hitherto  hath  been  and  still  is  in  great  de- 
cay, broken  down  and  ruinous,  so  that  the  liege  subjects  of  our  said 
lord  the  king,  upon  or  over  the  said  bridge,  with  their  horses,  carts 
and  carriages,  could  not  and  cannot  go,  pass,  ride,  and  travel, 
without  great  danger,  to  the  grievous  damage  and  nuisance  of  all  the 
liege  subjects  of  our  said  lord  the  king,  upon  and  over  the  said 
bridge  going,  {mssing,  riding  and  travelling,  against  the  peace,  &a 
and  that  the  inhabitants  of  the  county  of  G.  aforesaid,  the  common 
bridge  aforesaid,  (so  as  aforesaid  being  in  decay,)  ought  to  repair 
and  amend  when  and  so  often  as  it  shall  be  necessary,  (o)  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  further  present,  that  a 
certain  other  public  bridge  over  the  river  T.,  commonly  called  G. 


(n)    See  other   precedents,   6    does  not  seem  necessary  to  state 
Wentw.  427.    Burn  J.  Bridges.  who  ought  to  repair,  Andr.  285. 

(«)  In  case  of  a  presentment  it 
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bridge,  lying  and  being  in  the  *a&  county  of  G.  in  the  said  hug'* 
highway,  loading  from  the  said  market  town  of  ■■  ■  in  the  said, 
county  of  G.,  to  the^attk  market  unm  of  U.  in  the  said  county  ef  d 
at  the  several  times  hereinafter  mentioned,  and  now  being  a  comma 
king's  highway  for  all  the  liege  subjects  of  our  said  lord  the  king, 
with  their  horses,  carts  and  carriages,  Ja  go*  pass,  ride  and  travel 
without  great  danger,  to  the  grievous  damage  and  nuisance  of  all 
the  liege  subjects  of  our  said  lord  the  king,  upon  and  over  the  said 
bridge  going,  passing,  riding  and  travelling,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and. dignity.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  further  present,  that  the  inhabi- 
tants of  the  said  county  of  G.,  the  said  last-mentioned  public  and 
common  bridge,  (so  as  last  aforesaid  being  in  decay,  broken  dowa 
and  ruinous,)  ought  to  repair  and  amend  when  and  so  often  as  it  shall 
be  necessary. 

Indi/tTOOt  C&w*  **  the  indi^ment  mte  593»  4'  *°  the  vord9  "  crown  and 
against  an  dignity  J9  and  then  conclude  a#  follows.']     And  that  A.  B.  late  of 

forgot  re-  esquire,  by  reason  of  his  tenure  of  certain  lands,  situate, 

pairing  a    •lying,  and  being  in  the  parish  of >  in  the  said  county  of  — —* 

whfclThe    during  all  the  time  aforesaid,  was  and  still  is  bound  to  repair  and 

ought  to     amelMi  the  said  common  bridge,  as  often  and  whenever  it  hath  been 

do,  ratioae 

tenure  (j>)  and  shall  be  necessary. 

The  like  [Commencement  as  ante  2.]  That  there  is,  and  from  time 
against  a  whereof  the  memory  of  man  is  not  to  the  contrary,  there  hath 
dividual,    been  a  certain  public  and  common  bridge,  in  the  parish  of  G. 

bound  ra.  |n  the  said  coanty  of  s.,  over  the  river  W.,  commonly  called 
tionetenu-  '  .,..*. 

r*  to  re-    E.  bridge,  situate  in  the  king's  common  highway,  leading  from  the 

sufferin'  a town  °*  G*  m  thc  ^^  county  of  S.,  to  the  town  of  F.  in  the  same 
bridge  to  county,  for  all  the  liege  subjects  of  our  said  lord  the  king  and  his 
pj^^^t  predecessors,  to  go,  return,  ride  and  travel  on  torseback,  and 
for  permit-  with  their  cattle,  carts  and  carriages,  upon,  along  and  over,  at  their 
bridge  to  wiH  aud  pfe&sore  ;  and  that  the  said  public  and  common  bridge, 

be  out  of    on,  8cc  and  from  thence  continually  afterwards,  until  the  day  of 

repair,  and 

unsafe       taking  this  inquisition,  was  and  yet  is,  ruinous,  in  decay,  and  out  of 

repair,  and  insufficient,  and  without  any  parapet  building,  erection, 


*m 


(p)    See    other   precedents,    4    ry  allegations,  ante  592. 
Wentw.  178,  181.  2  Starkie,  375.         (q)    See    oilier   precedents.    4 
and  ante  587,  and  as  to  the  necessa-    Wentw.  188.  2  Starkie,  675. 
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or  defence  whatever,  on  the  sides  thereof,  to  prevent  hotses  aad 
other  cattle,  carts  and  carriages,  going,  returning,  passing  and  tra- 
velling upon,  along  and  over  the  said  bridge,  from  foiling  from  • 
thence  into  the  said  river,  so  that  the  liege  subjects  of  our  said  lord 
the  king  could  not  during  all  the  time  last  above  mentioned,  nor  yet 
can  go,  return,  ride,  and  travel  upon,  along  and  over  the  said  bridge 
without  great  danger  of  their  lives,  and  loss  of  their  horses  and 
other  cattle,  carts  and  carriages,  to  the  great  damage  and  common 
nuisance  of  all. the  liege  subjects  of  our  said  lord  the  king,  going 
and  returning,  riding  and  travelling,  upon,  along  and  over  the  said 
bridge,  and   against  the  peace,  &c.     And  that  T.   M.  M.  late 
of,  &c.  esquire,  by  reason  of    the  tenure  of  his  manor  of  G.,  in 
the  said  county,  jty  uugnx,  wti©n«wna  **  often  as  it  shall  be  neces- 
sary, to  repair  and  amend  the  said  bridge;  ana  to  make  the  same 
sufficient,  safe,  and  secure,  so  that  the  liege  subjects  of  our  said 
lord  the  king  may  pass,  repass,  ride  and  travel  upon,  along  and 
over  the  said  bridge,  without  danger  of  their  lives,  or  loss  of  their 
horses,  and  other  cattle,  carts  and  carriages.    And   the  jurors,  Second 
&c.  do  further  present,  that  there  now  is,  and  from  time  whereof  count,  for 
the  memory  of  man  is  not  to  the  contrary,   there  hath  been  apj^Set1110 
certain  other  public  and  common  bridge  in  the  said  parish  of  Q.  wall  pros* 
in  the  said  county  of  S.  over  the  river  W.,  commonly  called  ^LSuuTth?0 
•bridge,  situate  in  the  king's  common  highway,  leading  from  the  passage  is 
town  of  G.  in  the  said  county  of  S.,  to  the  town  of  F.  in  the  same  <"*nBWM- 
county, ,  for  all  the  liege  subjects  of  our  said  lord  the  king  and  his   [*600"J 
predecessors,  to  go,  return,  ride  and  travel  on  horseback,  and  with 
their  cattle,  carts  and  carriages,  upon,  along  and  over,  at  their  will 
and  pleasure,  and  that  the  'said  last- mentioned  public  and  common 
bridge,  on  the  said,   Sec.  and  from  thence  continually  afterwards, 
until  the  day  of  taking  this  inquisition,  was  and  yet  is  insufficient 
and  without  any  parapet  building,  erection,  or  defence  whatsoever, 
on  the  sides  thereof,  to  prevent  horses  and  other  cattle,  carts  and 
other  carriages,  going,  returning,  passing  and  travelling,  upon,  along 
and  over  the  said  bridge,  from  falling  from  thence  into  the  said 
river,  so  that  the  liege  subjects  of  our  said  lord  the  king  could  not 
during  the  time  last  above-mentioned,  nor  yet  can  go,  return,  ride 
and  travel,  upon,  along  and  over  the  said  bridge,  without  great 
danger  of  their  lives,  and  loss  of  their  horses  and  other  cattle,  carts 


(r)  The  words  M  the"  and  "  manor"  seem  incorrect.    See  ante  592, 
57 1 , 2. 
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_  and  carriages  to  the  great  damage,  &c  [a*  in  Jirst  count  to  the 
[•GO*]  end.-] 
For  not  re-  'That  J.W.iate  of  &c.  on,  8cc.  and  continually  from  that  time 
pairing  a  until  the  day  of  the  taking  of  the  said  inquisition,  hath  been  pos- 
house  near  9esse^  and  vet  j9  possessed  of  a  certain  messuage  or  dwelling-house 
mon  sewer  with  the  appurtenances,  situate  and  being  in  K.  aforesaid,  within 
and  bridge  the  ooroUgn  aforesaid,  and  liberty  thereof,  and  within  the  jurisdic- 
danger  of  tion  of  this  court,  adjoining  to  a  certain  bridge  called  S.  B.,  and  upon 

house  fall-  a  certain  common  fleet  or  sewer  called  P.,  formerly  built  (the  same 

mg  into  * 

aewer  or    "bridge  being  the  king's  common  highway  there,)  and  that  by  reason 

on  bridge,  of  his  tenure  thereof,  he  the  said  J.  W.  hath  been  obliged  and  ought 
well  and  sufficiently  to  repair  and  maintain  the  foundation  of  the 
£ *602]    said  messuage  or  dwell ing»hou«*-  uDon  ±h«»  fi^et  «•  «vircr  aforesaid r 
nevertheless  the  said  J  w* /or  aU  tne  time  aforesaid,  hath  suffered 
and  yet  suffers  ***<*  foundation  of  the  said  messuage  or  dwelling* 
house  to  lie  and  continue  in  great  decay  and  ruin  for  want  of  due 
reparation  thereof,  by  which  the  said  messuage  or  dwelling-house 
hath  been  and  yet  is  very  like  to  fall  down  into  the  said  common 
fleet  and  sewer,  and  in  and  upon  the  said  bridge,  to  the  great  danger 
of  killing  the  liege  men  and  subjects  of  the  said  lord  the  king, 
passing,   residing  and  working  on,  by,  over  and  under  the  said 
bridge,  and  to  the  no  small  fear  and  grievance  of  them  the  said 
liege  men  and  subjects  of  the  said  lord  the  king,  to  the  evil  exam- 
ple of  others  in  such  case  delinquent,  and  against  the  peace,  &c. 
for  not  re*      [Commencement  as  ante  2.]     That  from  time  immemorial  there 
pairing       was  an(j  vct  jB  a  common  and  ancient  king's  highway,  leading  from 
within  dis- tDe  market  town  of  H.  in  the  west  riding  of  the  county  of  Y.  to- 
tance  of    wards  and  unto  the  market  town  of  M.  in   the  county  Palatine  of 
from  a        L*  1Q>  through,  and  over  the  township  of  Q.   in  the  west  riding  of 
bridge.  (*)  the  county  of  Y.  aforesaid,  used  for  all  the  liege  subjects  of  the 
king  for  themselves,  with  carriages,  &c.  to  pass,  &c.     And  that  a 
certain  part  of  the  said  highway,  at  the  said  township  of  Q.  in  the 
west  riding  aforesaid,  to  wit,  a  certain  part  thereof,   lying  next 
adjoining  the  west  end  of  a  certain  public  bridge,  there,  called 
T.  Bridge,  and  within  the  distance  of   300  feet  thereof,  beginning 
at  the  west  end  of  the  said  public  bridge,  and  extending  from 


(*)  From  3  Lord  Raym.  18.  highway  far  300  yards  on  each  side 

(t )    This  indictment  is    from  7  of  the  bridge,  always  accompanied 

East  Bep.  588,  where  it  was  hold-  the  duty  of  repairing  the  bridge  it- 

cn  that  the  obligation  to  repair  the  self.    Sec  ante  589. 
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thence  westwards,  containing  in  length  45  feet,  and  in  breadth* 
seven  yards*  and  a  certain  other  part  thereof,  lying  next  adjoining 
to  the  east  end  of  the  said  bridge,  and  within  the  distance  of  three 
hundred  feet  thereof,  beginning  at  the  east  end  of  the  said  bridge, 
and  extending  from  thence  eastwards,  containing  in  length  150 
feet,  and  in  breadth  seven  yards,  on,  &c.  at,  Sec.  was  and  yet  is 
very  ruinous  and  in  decay  for  want  of  repair,  &c.  so  that  the  sub- 
jects of  the  king  cannot  safely  pass ;  to  the  common  nuisance,  &c« 
against  the  peace,  &c.  and  against  the  form  of  the  statutes,  &c« 
And  that  the  inhabitants  of  the  west  riding  of  the  county  of  Y. 
the  said  common  highway  so  as  aforesaid  being  in  decay,  of  right 
*ougkt  to  repair  and  amend,  when  and  so  often  as  k  shall  be  oeces-  ["*608l 
sary. 


INDICTMENTS,  &c.  FOR  NOT  REPAIRING  WATER 

COURSES,  &c. 

[Commencement  as  ante  2.]      That  from  time   whereof  the  Against 

memory  of  man  is  not  to  the  contrary,  there  was  and  still  is  a  ^^f" 

certain  common  and  ancient  watercourse  commonly  called  A.  lead-  ration  of  a 

ing  from  a  certain  place  called  the  wharf  in  the  parish  of  B.  A.  c*^»  f°? 

in  the  county  of  B.  to  a  certain  brewhouse  in  the  occupation  of  one  a  water- 

H.  D.  in  the  parish  of  Saint  A.  in  the  suburbs  of  the  city  of  O.  in  courae 

which.  U8U" 
the  said  county  of  O.  used  by  all  the  liege  subjects  of  our  said  lord  auy  sup- 

the  king  and   his  predecessors  for  the  time  being,  inhabiting  and  pljed  cer- 

residing  in  and  about  the  said  parish  of  St.  A.  to  supply  them  with  bitants  *" 

water  for  the  use  and  benefit  of  themselves  and  their  families,  and  with  water 

that  a  certain  part  of  the  said  common  and  ancient  watercourse,  SL^were 

in  the  parish  of  St.  A.  aforesaid,  in  the  suburbs  and  county  of  O.  bound  to 

aforesaid,    containing    in   length    three    hundred    yards,   and    in  ^^j^ 

breadth  eighteen  feet,  on,  &c.  and  continually  afterwards  until  8o  filthy  as 

the  day  of  the  taking  of  this  inquisition,  at,  &c  aforesaid,  was  to  become 

and  still  is  foul,  filled,  and  choaked  up  with  mud,  weeds,    rub-  nuj#ance, 

bish,  dirt,  and  other  filth,  whereby  the  course  and  passage  of  the  (i#) 


(«)  See  general  notes  ante  565  to  probably  referred  only  to  a  small 
576.  This  precedent  is  from  Cro.  C  stream,  and  the  nuisance  is  charged 
A.  377-    Although  this  indictment    as  affecting  persons  on  its  banks, 

Vol.  II.  3A 
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flrater  which  should  and  ought,  and  before  that  time  was  used  and 
'  accustomed  to  run  and  flow  through  the  same  watercourse,  was, 
during  all  the  time  last  aforesaid,  and  still  is  so  greatly  stopped  and 
r*604l    Obstructed,  that  the  tiege  subjects  of  our  said   lord  the  king  in- 
habiting and  residing  m  and  about  the  said  parish  of  St.  A.  daring 
all  the  time  last  aforesaid,  were  and  stiH  are  not  only  deprived  of 
the  benefit  and  advantage  of  the  water,  which,  during  aft  the  time 
last  aforesaid  should,  and  ought  to  have  run  and  flowed,  and  still 
of  right  ought  to  run  and  flow  through  the  said  watercourse  in  its 
usual  and  accustomed  manner,  but  also  the  said  mud  and  other 
filth  during  all  the  time  last  aforesaid  became  and  were  and  still 
are  very  offensive  and  nauseous,  and  the  said  water  thereby  greatly 
corrupted,  and  by  means  thereof  divers  noisome  and  unwholesome 
smells  on  the  said  thirtieth  day  of  December,  in  the  year  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  the  taking  of  this  inquisition  at  the  parish  of  A.  aforesaid,  did 
from  thence  arise,  so  that  the  air  thereby  was  and  still   is  greatly 
corrupted  aud  infected,  to  the  great  damage  and  common  nuisance 
*  of  all  the  liege  subjects  of  our  said  lord  the  king,  not  only  there 
residing  and  inhabiting,  but  also  going,  returning,  passing,   and 
repassing  by  the  same,  and  against  the  peace  of  our  said  lord  the 
kJug,  his  crown  and  dignity.     And  that  the  dean  and  chapter  of 
the  cathedral  Church  of  Christ,  of  the  foundation  of  lord  Henry 
the  eighth,  late  king  of  England,  and  the  mayor,  bailiffs,  and  com- 
monalty of  the*  said    city  of  O.  in  the  said  county  of  O.  for  the 
time  being,  the  said  common  and  ancient  watercourse  so  as  afore- 
said being  foul,   choaked,   and  filled    up  as  aforesaid,  ought  to 
empty,  cleanse,  and  scour,  and  until  the  said  grievance  have,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  emptied, 
cleansed,  and  scoured,   and  have  used  and  been  accustomed  to 
empty,  cleanse,  and   scour,  and  still  of  right  ought  to  empty, 
cleanse,  and  scour,  when  and  as  often  as  the  same  should  or  shall 


there  can  be  no  doubt  that  a  person  nuisance  of  the  country,  and  none 

bound  to  repair  a  navigable  river,  appear  bound  by  prescription   to 

might  be  indicted  for  suffering  its  clear  it,  those  who  cave  the  right  of 

navigation  to  be  obstructed.    A  na-  fishing,  and  the  neighbouring  towns, 

vigaole  river  is,  indeed,  a  highway,  who  have  the  immediate  use,  may 

and  may  be  described  as  such  in  be  compelled  to  remove  the  ob- 

the  proceedings,  Hawk.  b.  1.  c.  76.  struction.     Hawk.  b.  1.  c.  75.  s* 

s.  1.      It  is   laid  down  that  if  a  13. 
water-course   be   stopped  to  the 


NOT  REPAIRING  WATERCOURSES,  See.  8?! 

fee  necessary  ;  (j?)  yet  the  said  dean  and  chapter  and  the  said  may- 
or, bailiffs,  and  commonalty  have  not  emptied,  cleansed,  or  scoured 
the  same  common  and  ancient  watercourse,  so  being  foul,  filled,  and 
choaked  up  as  aforesaid,  as  they  ought, to  have  done,  and  still  of 
right  ought  to  do,  but  during  all  the  time  last  aforesaid  permitted 
and  suffered,  and -still  do  permit  and  suffer  the  said  watercourse  to 
be  foul,  filled,  and  choaked  up  as  aforesaid,  for  want  of  emptying, 
cleansing,  and  scouring  the  same. 

[Commencement  as  ante  2.]      [Northumberland  being  the  next    [_*605] 
adjoining  county  to  the  town  of  A",  upon  T.  and  county  of  the  por  8Uffe(U 
mime  town."]     The  jurors  of-  our  sovereign   lord  the  king  upon  tag  a  port 
♦their  oath  present,  That  from  time  whereof,  &c.  there  hath  been  fc^JaJ1* 
and  still  is  a  certain  ancient  port  commonly  called  the  port  of  N.  rocks, 

«ipon  T.  used  by  all  the  liege  subjects  of  our  said  lord  the  king  8to"es»  &c- 

'  "  as  to  pre- 

and  his  predecessors  for  the  time  being,  for  the  importation  and  vent  ships 
•exportation  of  goods  and  merchandizes  there  ;  and  for  the  benefit  from  enter- 
and  advantage  of  trade  and  navigation  there,  and  for  the  ships,  Against 
lighters,  boats,  and  other  vessels  of  the  liege  subjects  of  our  said  tDe  mayor, 
lord  the  king,  using  the  said  port  as  aforesaid,  safely  and  securely  gettes  of  a 
to  pass  and  repass,  and  load  and  unload  therein  for  the  purposes  town  cor- 
aforesaid,  and  that  the  said  port,  on,  Sec.  and  from  thence  con-  jj^d'to 
tinually  afterwards,  until  the  day  of  taking  this  inquisition  in  a  preserve  it 
certain  part  thereof,  containing  fourteen  hundred  yards  in  length,  ^^Sndi 
and  four  hundred  yards  in  breadth,  there  called  S.  situate  and  tion.  (y) 
feeing  in,  Sec.  aforesaid,  being  next  adjoining  the  county  of  N.  and 
in  a  certain  other  part  thereof,  containing  500  yards  in  length,  and 
200  yards  in  breadth,  there  called  the  middle  ground,   situate  and 
being  in  the  said,  fcc.  and  in  a  certain  other  part  thereof,  contain- 
ing 600  yards  in  length,  and  300  yards  in  breadth,  there  called 
L  S.  situate  and  being  in  the  said,  fee.  was,  and  stity  is,  foul, 
filled  up,   and  choaked  up  with  rocks,  stones,  gravel,  sand,  and 
mud,  by  reason  whereof  the  water  which  should  and  ought,  and 
before  that  time  was  used  and  accustomed  to  run  and  flow  into 
and  through  the  said  port,  and  filled,  and  rendered  the  said  port 
in  those  parts  thereof,  deep,  commodious,  and  safe,  for  the  afore- 


(x)  This  seems  to  state  the  lia.  (y)  This  precedent  is  from  Band's 

bility  sufficiently  as  in  case  of  an  practice,  394.    It  consirts  there  of 

indictment  against  a  township  for  IS  counts  which  differ  only  slightly 

not  repairing  a  way,  ante  583,  and  from  the  one  give*    See  notes  to 

487.  the  last  pcecederx. 
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mid  steps,  lighters,  boats,  and  other  vessels,  to  pass  and  repass, 
and  load  and  unload  therein,  for  the  importation  and  exportation 
of  goods  and  merchandizes  there,  and  for  the  benefit  and  advan- 
tage of  trade  and  navigation,  there  was,  during  all  the  time  afore- 
said, and  still  is  so  greatly  stopped  and  obstructed,  and  turned  and 
confined  in  such  narrow,  winding,  and  irregular  channels,   that 
the  said  port  in  those  parts  thereof  became,  and  during  all  the 
time  aforesaid  was,  and  still  is,  narrow,  shallow,  dangerous,  and 
wholly  unfit  for  the  purposes  aforesaid,  so  that  the  liege  subjects  of 
our  said  lord  the  king  could  not,  during  all  the  time  aforesaid  nor 
yet  can  use  the  said  port  for  the  exportation  or  importation  of  goods 
and  merchandizes  there,  or  for  the  benefit  and  advantage  of  trade 
and  navigation  there,  without  the  most  imminent  hazard  of  dama- 
ging their  ships,  lighters,  boats,  or  other  vessels,  or  the  goods  and 
merchandises  laden  on  board  thereof,  to  the  great  damage  and 
common  nuisance  of  all  the   liege  subjects  of  our  said  lord  the 
f  1*606")    *king»  using  the  said  port  as  aforesaid,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity.     And  that  the  mayor  and 
burgesses  of  the  town  of  N.  upon  T.  aforesaid,  in  the  county  of  the 
town  of  N.  upon  T.  aforesaid,  for  the  time  being,  ought  to  repair, 
cleanse^  and  maintain  the  said  port,  when  and  as  often  as  it  is  ne- 
cessary for  the  use  and  benefit  of  all  persons  importing  and  export- 
ing goods  there,  and  for  the  benefit  and  advantage  of  trade  and 
navigation  there.  (5) 


[*607"| 


♦INDICTMENTS,    &c  FOR  NUISANCES  TO  HIGHWAYS 

BY  ACTUAL  OBSTRUCTION, 

For  erect- 

ing  and         [Describe  the  highway  as  ante  593, 4,  to  the  word*  "  at  their  free. 

keeping     will  and  pleasure,"  after  which  are  sometimes  added  "  without  any 

shut  a  2.  ....    , 

gate  a-       °ostructtont  hindrance  or  impediments,"  and  then  the  indictment 

cross  a  ge-  proceeds  as  follows, ,]     Yet  one  J.  E.  late  of,  &c.  T.  R.  late  of,  &c. 
neral    •  - 

highway.  »- . — _— — 


(*)  Quxt«,  if  the  obligation  to  re-  (a)      See  other  precedents,    4 

pair  ou$ht  n<*  to  be  stated  more  Went*.  181.  191-   198.  6  Wcntw. 

fully  as  in  last  precedents,  and  see  401, 5.    Cro.  C.  C.  303  to  305.  Cro. 

ante  .583, 587.  c.  A.  373.  379.    Plead.  Ass.  424*, 
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[and  other  defendants}  on,  &c  with  force  and  arms  at  the  parish 
of  T-  aforesaid,  in  the  county  aforesaid,  unlawfully,  and  injuriously 
made,  erected  and  placed,  and  eaased  to  be  made,  erected  and 
placed  a  certain  gate  and  gate  post* in,  upon,  and  across  the  said 
king's  highway,  in  the  parish  of  T.  afotesaid,  in  the  county  afore- 
said, between  the  said  vills  of  T.  and  T.  and  unlawfully,*  and  inju-  [*6O0] 
riously  locked,  fastened,  and  chained  the  said  gate  posts  so  as  afore- 
said, made,  erected,  and  placed,  and  locked,  fastened  and  chained, 
from  the  said,  fee.  until  the  day  of  taking  this  inquisition,  with 
force  and  arms  at,  Sec.  aforesaid,  unlawfully  and  injuriously  con- 
tinued, and  still  doth  continue,  whereby  the  liege  subjects  of  our  said 
lord  the  king  for  all  the  time  aforesaid,  were  not  able,  nor  yet  are 
able  to  go,  return,  pass  and  repass  along  and  through  the£fd  com- 
mon king's  highway,  with  their  cattle,  carts  and  carria£es**as  they 
were  accustomed  and  ought  to  do.  To  the  great  damage,  hindrance 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  going,  returning,  passing,  and  repassing  in,  along  and  through 
the  said  common  king's  highway,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity.  And  the  jurors,  &c  do  further  pre-  Second 
sent,  that,  &c.  [describe  the  highway  as  in  first  count,']  Yet  the  count,  for 
said  J.  E.,  T.  R.  8cc.  on  the  said,  &c.  with  force  and  arms,  at,  &c.  J^faft- 
aforesaid,  unlawfully  and  injuriously  locked,  fastened  and  chained,  ening  a 

and  caused  to  be  locked,  fastened  and  chained,  a  certain  other  gate  *Jl.c  crect" 

•  **       ed  in  a 

before  that  time  made,  to  certain  other  gate  posts  before  that  time  common 
made,  erected  and  placed  in,  upon  and  across  the  said  last  men-  PUDUC 
tioned  king's  highway,  in,  &c.  aforesaid,  between  the  vills  of  T.  and 
I.,  and  the  said  last  mentioned  gate  so  locked,  fastened  and  chained 
to  the  said  last  mentioned  gate  posts,  from  the  said,  Sec.  until  the 
day  of  taking  this  inquisition,  with  force  and  arms  at,  &c.  aforesaid, 
unlawfully  and  injuriously  continued,  and  still  doth  continue,  where- 


6  East,  427.  Starkie,  664  to  666t  concern  constantly  suffers  waggons 
and  see  general  notes  ante  565  to  to  stand  on  the  side  of  the  highway 
576,  and  precedents  describing  dtf-  on  which  his  premises  are  situate 
ferent  ways  and  notes  thereto,  ante  an  unreasonable  time,  he  is  guilty  of 
576  to  589.  Theq/tneeofobttruc*  a  nuisance,  6  East,  437.  2  Smith, 
stiff  highway:  It  is  laid  down  by  424.  And  if  stage  coaches  regular- 
lord  Ellenborough  that  every  umni-  ly  stand  in  a  public  street  of  Lon- 
thortzed  obstruction  of  a  highway,  don,  though  for  the  purpose  of  ac- 
to  the  annoyance  of  the  king's  sub*  commodating  passengers,  so  as  to 
jects,  is  an  indictable  offence,  3  obstruct  the  regular  track  of  carria- 
Campb.  227.  Thus,  where  a  way  ges,  the  proprietor  may  be  indicted* 
goner  carrying  on  a  vary  extensive  3  Caapb.  224.    So  a  timber  me» 
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by  the  liege  subjects  of  oar  said  lord  the  king  for  all  the  time  last 
aforesaid,  were  notable,  nor  yet  are  able  to  £0,  return,  pass  and 
repass  along  and  through  the  said  last  mentioned  common  king's 
highway,  with  their  cattle,  carts  and  carriages,  as  they  were  accus- 
[*609]  touted  and  ought  to  do,  to  the  *grcat  damage,  hindrance  and  com- 
mon nuisance,  &c.  [a*  in  the  fivt  count  to  the  end.} 


chant  occasionally  cutting  logs  of  istence  of  a  nuisance  for   a  great 
wood  in  the  street,  which  he  could  number  of  years  might  reader  it  le* 
not  otherwise,  convey  into  his  pre-  gal,  Peake,  N.  P.  91.  but  the  contrary 
mises,  will  not  be  excused  by  the  now  appears  to  be  settled,  7  East, 
necessity  which,  in  chusing  the  si-  199.  3  Campb.  227.  ante  1  vol.  160, 
tuation,he  himself  created,  3  Campb.  1.    Independently  of  any  legal  pro- 
330.  It  iaflsen  said  that,  "  if  coaches  ceedings,  it  appears  that  any  person 
on  the  jflmsion  of  a  rout  wait  an  may  lawfully  abate  a  public  nui- 
unreasonsme  length   of  time  in  a  aance,  at  least  if  it  be  placed  in  the 
public  street,  and  obstruct  the  tran-  middle  of  a  highway,  and  obstruct 
sit  of  his  majesty's  subjects  who  the  passage  of  his  majesty's  sub- 
wish  to  pass  through  it  in  carriages  jects,  Hawk.  b.  1.  c.  75.  s.  12. 
or  on  foot,  the  persons  Who  cause        The  tmdet  0/ preeecution.    Indict- 
and  permit    such  coaches   so    to  ment,  &c.  appear  to  be  the  same 
wait  are  guilty  of  a  nuisance,"  3  which  we  have  seen  maybe  pursued 
Campb.  396.    Nor  is  it  necessary  in  for  not  repairing,  see  notes  sate  565 
in  order  to  fix  the  responsibility  on  to  576.     Since  whatever  proceed- 
the  defendant,  to  shew  that  he  im-  ings  may  be  adopted  for  a  mere 
mediately   obstructed  the   public  nonfeasance,  are,  at  least,  equally 
way,  or  even  intended  to  do  so ;  it  applicable  to  an  actual  obstruction, 
seems  to  be  sufficient,  if  the  incon-  The  requisites  also  of  the  indict- 
venience  result,    as  an  immediate  went,  presentment  or  information  are 
consequence  of  any  public  exhibi-  in  general  similar.    The  same  rules 
tion  or  act;  for  the  erection  of  a  and  principles  almost  invariably  ap- 
booth  to  display  rope  dancing,  and  ply.    Thus  it  is  not  necessary  to 
other  attractive  spectacles,  near  a  to  state  the  antia  uity  of  the  road,  or 
public    street   in    London,    which  to  set  forth  its  boundaries.    If  the 
draws  together  a  large  concourse  of  nuisance  Continue,  the  indictment 
people,  is  a  nuisance  liable  to  be  pu-  should  charge  the  facts  accordingly, 
nished  and  abated,  1  Ventr.  169-   1  see  8  Trem.  Rep.  142.    Every  pro- 
Mod.  76.  2  Keb.  846.  Bac.  Ab.  Nui-  ceeding,  whether  for  nuisances  sri« 
aance.    But  distributing  hand-bills  sing  from  neglect  of  the  duty,  or  en- 
in  a  public  way  has  been  holden  not  croachments  on  the  public  conve~ 
to  be  illegal,  1  Burr.  516,  and  it  may  niences,  must  contain  the  words 
be  collected  that  a  mere  transitory  "  to  the  common  nuisance  of  all  the 
obstruction,  which  must  necessarily  liege  subjects  of  our  lord  the  now 
occur,  is  excusable  if  all  reasonable  king,"  residing,  passing,  or  using, 
promptness  be  exerted.    80  that  the  &c.  according  to  the  facta,  in  its 
erection  of  a  scaffolding  to  repair  a  conclusion,  2  Stra.  688.    Com.  Dig. 
house,  the  unloading  a  cart  or  wag-  Indictment,  G.  6.  and  it  is  said  that 
gon,  and  the  delivery  of  any  large  if  the  indictment  conclude,  to  the 
articles,  as  casks  of  liquor,  if  done  damage  of  divert  subjects,  it  will  be 
with  as  little  delay  as  possible,  are  insufficient,  Cro.  Eliz.  148.    A  pre- 
lawful,  though  if  an  unreasonable  sentmentbya  judge  or  justice  for 
time  were  employed  in  the  opera-  an  obstruction,  &c.  must  conclude, 
tion  they  would  become  nuisances,  against  the  form  of  the  statute,  &c 
3  Campb.  231.  It  seems  to  have  been  13  East.  258,  ante  9  and  10. 
holden  by  lord  Kenyan,  that  the  ex-  .  Judgment.    Persons  guilty  of  a 
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•That  A.  P.  late  of,  &c  on,  &c.  with  force  and  arms  at,  See,  in     [610] 
a  certain  king's  highway  there  leading  from,  dec.  to,  &c.  at  a  cer-  The  like  in 
tain  place  there  near  to  the  south  corner  of  a  place,  called,  &c.  un-  form  for 
lawfully  and  injuriously  did  erect  and  cause  to  be  erected  a  certain  erecting 
wooden  gate  of  the  length  of  fifteen  feet,  and  of  the  height  of  four  wj!?8u^- 
feet  upon  and  across  the  said  king's  highway,  aforesaid,  and  that  gate 
the  said  A.  P.  the  said  wooden  gate  so  as  aforesaid  erected  and  tcr?9s  *" 
made  from  the  said,  &c.  until  the  day  of  the  taking  this  inquisition,  (A) 
with  force  and  arms  at,  &c.  aforesaid,  unlawfully  and  injuriously  did 
Continue  locked  and  fastened  with  an  iron  chain,  and  yet  doth  conti- 
nue, by  which  the  aforesaid  king's  common  highway  during  all  the 
time  aforesaid  was  so  obstructed  and  stopped  up  that  the  -.king's  liege 
subjects  in,  by  and  through  the  same  highway  could  not  nor  yet  can 
go,  return  and  pass  with  their  horses,  coaches,  carts  and  carriages 
so  freely  as  they  ought  and  were  wont  to  do,  to  the  great  damage 
and  common  nuisance,  &c.  [conclusion  as  ante  608.] 

That  from  time  whereof  the  memory  of  man  runneth  not  to  the  For  ob- 

contrary  there  was  and  yet  is  a  certain  ancient  and  common  public  8tructing 

foot-way  leading  from  the  town  of  A.  in  the  parish  of  B.  in  the  county  m  ^efend- 

aferesaid,  through  and  along  a  certain  close  of  land  called  the  Ten  ant's  dose, 

Acres,  lying  and  being  at  the  parish  aforesaid,  in  the  county  afore-  downa* 

said,  towards  and  unto  the  town  of  W.  in  the  same  county,  used  for  stile  and 

all  the  liege  subjects  of  our  said  lord  the  king  and  his  predecessors  ?**? Ul>*  * 

to  go,  return,  pass  and  repass  ou  foot,  in,  through,  along  and  over  wall,  &c. 

every  year,  at  all  times  of  the  year,  at  their  free  will  and  pleasure  acro" 

way.  ic) 
without  any  obstruction,  hindrance  or  impediment  whatsoever  and 

which  said  close  of  land  on,  &c.  was,  and  continually  from  thence 


common  nuisance  may  be  fined  and  made  of  it  for  carrying  on  a  noxious 

imprisoned  at  the  discretion  of  the  trade,  the  house  itself  ought  not  to 

court  in  which  they  are  convicted,  be  demolished,  but  only  such  part 

Hawk.  b.  1.  c.  75.  s.  14.  But  no  con-  removed  as  annoys  the  public,  or 

njiement  or  corporal  punishment  is  such  injurious  occupation  disconti- 

now  inflicted.    The  object  of  the  nued,  id.  ibid.    And  where  the  nui- 

prosecution  is,  as  in  thecaseof  high-  sance  is  not  charged  as  still  exist  - 

ways,  to  remove  the  nuisance;  and,  ing,  but  as  having  been  offensive  on 

to  that  end  alone,  the  sentence  is,  in  a  day  specified,  no  judgment  need 

general,  directed.    It  is,  therefore,  be  given  to  abate ;  because  it  would 

usual  when  the  nuisance  is  stated  on  be  absurd  to  adjudge  that  to  be  de- 

the  proceedings  is  continuing,  in  ad-  stroyed,  which  does  not  appear  to 

dition  to  a  fine  to  order  the  defend-  exist.  8  T.  R.  142. 

ant  at  his  own  costs,  to  abate  the  (6)    See  a  precedent,  6  Went. 

nuisance.  2  Stra.  686    But  it  should  409,  and  see  the  precedent,  and  note 

seem  that  where  a  building  is  not  a  ante  607. 

nuisance  in  itself,  but  becomes  so,  (c)  See  form  Cro.  C.  A.  373,  and 

cither  by  its  extension  or  the  use  precedent,  and  note  ante  607. 
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until  the  day  of  the  taking  this  inquisition  hath  been  and  still  is 
in  the  possession  and  occupation  of  one  J.  M.  late  of,  8c c.  afore- 
said. And  the  jurors,  &c.  do  further  present,  that  the  said  J. 
I  *611  ]  *M.  on  the  said,  fee.  with  force  and  arms,  &c.  unlawfully,  wil- 
fully and  injuriously  did  obstruct,  stop  up  and  inclose  and  cause 
and  procure  to  be  obstructed,  stopped  up  and  inclosed  the 
said  footway,  by  then  and  there  taking  down,  breaking  down, 
and  prostrating  and  causing  and  procuring  to  be  taken  down, 
broken  down  and  prostrated  a  certain  ancient  wooden  stile  them 
erected,  standing  and  being  in  and  upon  the  same  footway  in 

* 

the  said  close  of  land,  and  by  then  and  there  making,  setting 
and  placing,  and  causing  and  procuring  to  be  made,  set  up  and 
placed  a  certain  large  hedge  in,  upon  and  across  the  said  loot- 
way,  in  the  place,  room  and  stead  of  the  said  stile,  and  also  by- 
then  and  there  erecting,  setting  up  and  placing  a  certain  erec- 
tion, wall  or  building  made  of  brick,  mortar  and  other  mate- 
rials in,  upon  and  across  a  certain  other  part  of  the  said  foot- 
way in  the  said  close  there,  and  the  said  footway  so  as  aforesaid 
obstructed,  stopped  up  and  inclosed  with  the  said  hedge  and 
building,  he  the  said  J.  M.  from  the  said,  Sec.  until  the  day  of 
the  taking  of  this  inquisition  with  force  and  arms  at,  &c  afore- 
'  said,  unlawfully  and  injuriously  hath  continued  and  still  doth 
continue  the  same  so  obstructed,   stopped  up  and  inclosed, 
whereby  the  liege  subjects  of  our  said  lord  the  king  during  all 
the  time  last  aforesaid,  could  not  nor  can  they  now  go,  return, 
pass  and  repass  in,  through,  along  and  oyer  the  same  footway  as 
they  before  used  and  were  accustomed  to  do  and  still  of  right 
ought  to  do,  to  the  great  damage,  &c  [conclusion  as  ante  608.} 
For  <l'ir-  That  from  the  time  whereof,  &c.  [describe  the  highway  as 

jrinp  a  ante  593,  4,  607.]  for  themselves  and  their  goods,  without  any 
ditch  and  st0ppage  or  hindrance  by  any  ditches,  hedges  or  other  obstacles 
liedffe        whatsoever,  nevertheless  one  A.  O.  late  of,  &c.  on,  &c.  with 

across  a  force  and  arms,  at,  &c.  aforesaid,  in  the  place  aforesaid,  called, 
hitrhwav* 

(tj)  &c»  upon  the  common  highway  aforesaid,  a  certain  ditch  and 

quickset  hedge  did  make  and  the  said  ditch  and  quickset  hedge 
so  as  aforesaid  made,  doth  yet  continue  and  keep,  to  the  great, 
&c.  [conclusion  as  ante  608."| 

For  put-        That  Qt  <w#  |ate  0f  &c.  on,  &c  witn  fo,^^  &c.  at,  8cc.  afore- 

ting-  and  .  .  ,,,.*.  . 

continuing-  said,  to  wit,  m  a  certain  #ommon  and  public  toot-path  there 


('/)  Bum  J.  Highways . 
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for  all  the  king's  subjects  to  pass  and  repass  at  their  free  will  P**t»  and 
and  pleasure,  unjustly  did  erect,  put  and  place,  and  cause  to  be  across  a 
erected,  put  and  placed  eight  wooden  posts  with  an  iron  chain  footway, 
affixed  and  fastened  to  the  same  posts,  the  said  last  mentioned 
iron  chain  being  of  the  length  of  ten  yards,  and  the  said  posts 
together  with  the  said  chain,  so  as  aforesaid  affixed  and  fastened 
to  the  said  posts,  and  which  were  erected'as  aforesaid,  put  and 
placed  in  and  upon  the  *said  foot  path  from  the  said,  &c.  until    [*&12] 
the  day  of  the  taking  of  this  inquisition,  with  force  and  arms  at, 
Sec.  aforesaid  unlawfully  and  injuriously  did  continue,  and  yet 
doth  continue*  by  which  the  same  foot  path  could  not,  nor  can 
they  now  go,  return,  pass,  and  repass  so  freely  and  safely  as  they 
ought  and  were  wont  to  do*  to  the  great  damage  and  common 
nuisance  of  all   the  liege  subjects  of  our  said  lord  the  king, 
through  the  same  foot  path  going,  returning,,  passing  and  re- 
passing, and  against  the  peace,  &c. 

That  there  now  is,  and  long  before*  and  at  the  time  of  the  For  erect- 
obstruction  and  nuisance  hereinafter  mentioned  there  was  ain£an°\ 
certain  common  and  public  footway  on  the  side  of  a  certain  ^building 
place  called,  &c.  and  for  all  the  liege  subjects  of  our  said  lord  on  a  part 
the  king  to  go,  return*  pass,  and  repass  on  foot,  in  and  along  the  mo*  foot- 
same  at  their  free  will  and  pleasure.     And  the  jurors,  Sec.  do  way.  (/) 
further  present,  that  A.  B.  late  of,  &c.  and  C.  D«  late  of,  Sec. 
on,  &c»  with  force  and  arms  at,  &c.  aforesaid,  did  unlawfully  and 
injuriously  erect  and  build,  and  cause  and  procure  to  be  erected 
and  built  a  great  part  of  a  certain  edifice,  erection,  and  building, 
in  and  upon  a*  great  part,  to  wit,-— square  yards  of  the  said 
footway?  and  the  said  part  of  the  said  edifice,  erection,  and 
building  so  as  aforesaid  erected  and  built,  in  and  upon  the  said 
part  of  the  said  footway,  they  the  said  A.  B.  and  C.  D.  afore- 
said, from  the  said,  Sec.  until  the  day  of  taking  this  inquisition 
with  force  and  arms,  at,  Sec.  aforesaid,  unlawfully  and  injuri- 
ously did  keep,  maintain,  and  continue,  and  still  do  keefl  main' 
tain,  and  continue,  (g)  whereby  the  said  footway  hath  been  for 
and  during  all  the  time  aforesaid,  and  still  is  greatly  narrowed, 
obstructed,  and  stopped  up,  so  that  the  liege  subjects  of  our 


(<?)  The  MS.  of  a  gentleman  at  by  a-  very  eminent  pleader  now  at 
the  bar,  see  precedent  and  note  an-  the  bar,  and  see  the  precedent  and 
te  607.*  notes  ante  607,  8.* 

(/)  This  indictment  was  framed  ($■)  See  T.  R.  142,  and  ante  607.* 
Vol.  H,  3B 
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said  lord  the  king  could  not  during  the  time  aforesaid,  nor  can* 
they  now  go,  return*  pass,  or  repass  on  foot,  in  and  along  the 
said  footway  as  they  were  before  used  and  accustomed  and  still 
of  right  ought  to  do,  to  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects  of  our  said  lord  the  king  in  and  along 
the  said  footway  going,  returning,  passing,  and  repassing  on 
foot  to  the  evil  and.  pernicious  example,  Sec.  and  against  the 
peace,  8cc. 
Fdt  ob-         [Commencement  as  ante  2.*]  That  for  a  long  time  before,  &c» 
structing  j^j  unty  tnc  obstruction  thereof  hereafter  next  mentioned  there 
ki  various  hath  been,  and  from  the  time  of  such  obstruction  hitherto  there 
forms,  (h)  ought  to  have  been,  and  still  of  right  ought  to  be  a  certain  com- 
count        nion  and  public  highway,  leading  from  the  public  and  common? 
For  conti-  *street  in  the  village  of  Battersea,  in  the  county  of  Surrey,  down* 
keemng     to  a  certain  public  navigable  river  called  the  Thames,  in  the 
a  building  said  county,  for  all  the  liege  subject*  of  our  said  lord  the  king, 
foirhwav    and  *"s  prtttecc5901*8)  kings  and  queens  of  Great  Britain  and 
r*6l3l   England  respectively,  to  go,  return,  pass,  repass,  ride,  and 
labour  on  foot,  and  on  horseback,  and  with  their  cattle  and 
carriages  at  their  free  will  and  pleasure,  and  that,  on,  fee.  at,  &c* 
a  certain  buHding  and  erection  of  great  length,  breadth,  and 
height,  to  wit,  of  the  length  of,  &c.  and  of  the  breadth  of,  &e> 
and  of  the  height  of,&c.  was  and  before  had  been  built,  erected, 
and  fixed  in  and  upon  the  said  common  and  ancient  highway,  by 
certain  persons  to  the  jurors  aforesaid  as  yet  unknown,  whereby 
the  said  common  and  ancient  highway  was  obstructed  and 
stopped  up,  so  that  the  liege  subjects  of  our  said  lord  the  king 
by  the  said  way  on  foot,  and  on  horseback,  and  With  their  cattfe 
and  carriages  could  not  then  go;  pass,  repass,  &c.  as  they  had 
been  used  and  accustomed  to  do,  and  that  P.  G.  late  of,  &c.  the 
said  building  and  erection  so  as  aforesaid,  built,  erected,  and 
placed  in  and  upon  the  said  common  and  ancient  highway  on 
the  said,  &c.  and  from  thence  until  the  day  of  taking  this  inquisi- 
tion with  force  and  arms,  at,  &c.  aforesaid,  unlawfully,  and  inju- 
riously did  keep,  maintain,  and  continue  and  still  doth  keep, 
maintain,  and  continue,  whereby  the  said  common  and  ancient 
highway   during  the  time   aforesaid,  hath   been  and  yet    is 
obstructed  and  stopped  up,  so  that  the  liege  subjects  of  our  said 


(A)  See  form  4  Went  181,  and  precedent  and  note  ante  607,  8.* 
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lord  the  now  king;,  during  ail  that  time  have  been  and  still  are 
hindered  and  obstructed,  in  passing  and  repassing,  riding,  and 
labouring  on  foot,  and  on  horseback  and  with  their  cattle  and 
carriages,  in,  through,  and  along  the  said  common  and  ancient 
highway  as  aforesaid,  to  the  great  damage,  Sec  [as  ante  608.*] 
And  the  jurors,  &c.  do  further  present,  &c.  [describe  way  as  in  Second 
Jirst  count]  and  that  the  said  P.  G.  on,  &c  with  force  and  arms,  ? ol.V^» 
at,  &c.  unlawfully,  and  injuriously  did  cause  to  be  built  a  certain  wait 
•wall  of  a  certain  great  length,  breadth,  and  height,  to  wit,  of 
the  length,  &c.  in  and  upon  the  said  last  mentioned  common 
and  public  highway,  and  the  same  wail  so  built,  &c.  in  and  upon 
the  said  last  mentioned  common  and  public  highway  there  as 
aforesaid,  did  unlawfully  and  injuriously  with  force  and  arms, 
keep,  maintain,  and  continue,  from,  &c.  aforesaid,  for  a  longtime, 
to  wit,  for  the  space  of  sixty  days,  then  next  following,  &«.  [conclu- 
sion as  in  the  first  count].  And  the  jurors,  &c«  [as  in  first  count  to  Third 
(he  offence]  and  that  the  said  P.  G.  on,  Sec.  aforesaid,  with  force  and  count, 
arms  at,  &c  aforesaid,  unlawfully,  and  injuriously  did  dig  up,  and  ujf  £JP 
subvert,  and  did  cause  to  be  dug  up,  and  subverted  great  part  of  subverting 
the  said  last  mentioned  common  and  public  highway,  to  wit,  sixty  ^^ 
yards  in  length,  and  one  yard  in  *breadth,  and  four  feet  in  depth  tends  for 
of  the  said  last-mentioned  common  and  public  highway,  and  Ulldul£- 
unlawfully  and  injuriously  did  then  and  there  lay  down,  and    [**14] 
place  and  cause  to  be  thrown  down,  laid,  and  placed  divers  large 
quantities  of  bricks,  stones,  and  lime,  to  wit,  &c.  [here  state  the 
quantities]  in  and  upon  the  said  last-mentioned  common  and 
ancient  highway,  and  the  same  part  of  the  said  last-mentioned  - 
highway  so  dug  up  and  subverted,  and  the  said  bricks,  stones, 
and  lime  so  thrown,  laid  down,  and  placed  there,  with  force  and 
arms,  did  unlawfully  and  injuriously  keep,  maintain,  and  continue 
from  the  same  day  and  year  last  aforesaid  for  a  long  time,  to 
wit,  until  the  day  of  the  taking  of  this  inquisition,  whereby,  &c. 
[conclusion  as  in  first  count*    Fourth  county  describing  the  way 
as  a  horseway,  as  ante  580,*  and  the  nuisance,  as  in  first  count, 
fifth  count  as  a  horseway,  stating  nuisance  as  in  the  second. 
Sixth  count  as  a  horseway,  describing  nuisance  as  in  third. 
There  was  also  a  similar  set  of  counts,  varying  in  the  same 
manner,  describing  the  road  as  a  footway  as  ante  580*.] 

Middlesex.  That  J.  D.  late  of,  &c.  on,  &c.  and  on  divers  other  For  taking 
days  and  times  between  that  day,  and  the  day  of  taking  of  this  up  paw- 
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ment  of    inquisition  with  force  and  arms  at  the  parish  of,  &c.  unlawfully 
and'lrect.  duS  UP  and  d*5**"^**  divers,  to  wit,  ten  yards  of  the  pitching 
ing  a  por-  or  pavement  of  a  certain  common  and  public  street  and  <king's 
arrowing  highway  therecalled  — -  and  at  divers  of  those  said  days  and 
footpath    times  pUt,  placed,  and  erected  certain  posts  or  pillars  there  in 
a  stmt  (3  and  upon  the  said  common  and  public  street  and  king's  highway, 
and  built  and  erected  a  certain  building,  erection,  and  portico  to 
a  great  height,  that  is  to  say,  to  the  height  of  two  feet  above  the 
adjacent  part  of  the  pitching  or  pavement  of  the  said  common 
and  public  street  and  king's  highway  there,  and  kept  and  con- 
tinued the  said  posts  and  pillars  there  put,  placed,  and  erected 
as  aforesaid,  said  the  same  building,  erection  and  portico  built 
and  erected  thereon  as  aforesaid,  and  the  said  pavement  under 
and  near  the  said  building,  erections,  and  portico,  so  raised  and 
heightened  to  the  said  height  as  abovementioned  above  the 
adjacent  part  of  the  pitching  or  pavement  of  the  said  common 
fcnd  public  street  and  king's  highway  there  as  aforesaid  for  a  long 
time,  to  wit,  from  the  time  of  putting,  placing,  erecting,  building, 
raising,  and  heightening  the  same  respectively  so  by  him  done 
as  aforesaid,  until  the  day  of  taking  of  this  inquisition,  to  wit,  at* 
&c.  aforesaid,  whereby  the  same  common  and  public  street 
and  king's  highway  during  the  time  aforesaid,  was,  and  is  so 
much  narrowed,  straitened,  and  obstructed  that  the  liege  subjects 
[*6 1 5]   *0f  our  said  lord  the  king  could  not  during  all  the  said  time,  nor 
can  they  now  use  and  pass  over  the  said  common  and  public 
street  and  king's  highway  with  their  carts,  carriages,  and  horses, 
and  on  foot  as  they  were  used  and  accustomed  to  do,  and  ought 
to  have  done,  and  to  do,  but  during  all  the  time  aforesaid,  have 
been  and  are  greatly  obstructed  and  hindered  in  the  use  and  enjoy- 
ment of  the  said  common  and  public  street  and  king's  highway, 
to  the  great  damage  and  common  nuisance  of  all  the  said  sub- 
jects of  our  said  lord  the  king,  and  against  the  peace,  Sec.    And 
the  jurors,  &c.  that  the  said  J.  O.  on  the  said,  &c.  and  on  divers 
other  days  and  times,  between,  that  day  and  the  day  of  taking 
this  inquisition,  with  force  and  arms,  at,  Sec  aforesaid,  unlaw- 


A 


(i)  This  was  a  recent  indictment,  37th  of  Geo.  III.  on  which  defendant 
was  convicted.    See  also  precedent  and  notes  ante  607  to  610.* 
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fully  dug  up  and  destroyed  divers,  to  wit,  ten  yards  of  the  pitching 
or  pavement  of  a  certain  common  and  public  street,  and  king's 
highway  there,  called  Mill  street,  and  at  divers  of  those  said 
days  and  times,  put,  placed,  and  erected  certain  posts  snd  pillars 
there,  in  and  upon  the  said  common  and  public  street,  and 
king's  highway,  and  built  and  erected  a  certain  building,  erec- 
tion, and  portico  thereon,  in  the  said  common  and  public  street, 
and  king's  highway  there,  and  raised  and  heightened  the  pave- 
ment under  and  near  to  the  said  building,  erection,  and  portico 
to  a  great  height,  that  is  to  say,  to  the  height  of  two  feel  above 
the  adjacent  part  of  the  pitching  or  pavement  of  the  said  common 
and  public  street,  and  king's  highway  there,  and  kept  and  con- 
tinued the  said  posts  and  pillars,  there  put,  placed,  and  erected  as 
aforesaid,  and  the  same  building,  erection,  and  portico  built  and 
erected  thereon  as  aforesaid,  and  the  said  pavement  under  and 
near  the  said  building,  erection,  and  portico  so  raised  and 
heightened  to  the  said  height,  as  above-mentioned,  above  the  ad- 
jacent parts  of  the  pitching  or  pavement  of  the  said  common  or 
public  street,  and  king's  highway  there,  as  aforesaid,  for  a  long 
time,  to  wit,  from  the  time  of  putting,  placing,  erecting,  building, 
raising,  and  heightening  the  same  respectively  so  by  him  done 
as  aforesaid,  until  the  day  of  taking  of  this  inquisision,  to  wit, 
at,  &c.  afoitaaid,  whereby  the  same  common  and  public  street, 
and  king's  highway,  during  the  time  aforesaid,  was  and  is  so 
much  narrowed,  straitened,  and  obstructed,  that  the  liege  sub- 
jects of  our  said  lord  the  king,  could  not,  during  all  the  said 
time,  nor  can  they  now  use  and  pass  over  the  said  common  and 
public  street,  and  king's  highway,  as  they  were  used  and  ac- 
customed to  do,  and  ought  to  have  done,  and  to  do,  but  during 
all  the  time  aforesaid,  have  been,  and  are  greatly  obstructed  and 
hindered  in  the  use  and  enjoyment  of  the  same  common  and 
public  street,  and  king's  highway,  to  the  great  damage  and 
common  nuisance,  &c.  and  against  the  peace,  &c. 

*That,  &c  [describe  highway  as  ante]  and  that  on,  &c.  at,  &c    r*g  j  g-i 
aforesaid,  R.  D.,  late  of,  &c.  with  force  and  arms,  unlawfully  and 
injuriously  did  dig  up,  and  subvert,  and  cause  to  be  dug  up  For  build- 
and  subverted  a  great  part,  to  wit,  twenty  yards  in  length,  ten  on  hig£/ 
yards  in  breadth,  and  five  yards  in  depth,  of  the  earth  and  soil  way,  an4 
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narrowing  in  and  of  the  said  highway,  and  did  also  then  and  there  unlaw* 

St>  Ik} 

folly  and  injuriously  erect  and  build,  and  cause  to  be  erected 
and  built,  in  and  upon  the  said  highway,  a  great  part,  to  wit, 
twenty  yards  in  length,  ten  yards  in  breadth,  and  ten  yards  in 
height  of  certain  walla,  erections  and  buildings  made  of  bricks, 
mortar,  and  other  materials,  and  the.  said  part  of  the  said 
walls,  erections  and  buildings,  so  as  aforesaid  erected  and  built, 
he  the  said  R.  D.  upon  and  from  the  said,  &c.  until  the  day  of 
the  taking  of  this  inquisition  at,  &c.  aforesaid,  with  force  and 
arms  unlawfully  and  injuriously  did  uphold,  maintain,  and  con- 
tinue, and  still  doth  uphold,  maintain  and  continue,  whereby 
the  said  common  highway  on  the  said,  &c  and  during  all  the 
time  last  aforesaid,  was,  hath  been,  and  is  greatly  obstructed, 
narrowed  and  straitened,  so  that  the  liege  subjects  of  our  said  lord 
the  king,  in,  upon,  and  through  the  said  highway,  during  all 
that  time  could  not,  nor  can  now,  go,  return,  pass  and  repass  as 
they  ought  and  were  accustomed  to  do,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  going,  returning,  passing,  and  repassing  in,  and  upon,  and 
through  the  said  common  highway  as  aforesaid,  with  their  cat* 
tie  and  carriages,  and  against  the  peace,  &c. 

[Second  count,  stating  the  highway  to  be  a  certain  lane,  cal- 
led W.  Lane.  Third  count  for  the  same  nuisance  to  a  footway. 
Fourth  count  for  the  same  nuisance  to  a  footway,  called  W. 
Lane.  Fifth  count  for  the  same  nuisance  to  a  footway  leading 
to  the  fiarish  church,  describing  the  way  as  ante  611,  12.*  Sixth 
count  describing  way  as  a  footway  across  the  grounds  of  the  de- 
fendant, and  enumerating  the  buildings,  and  stating  the  mea- 
sure and  extent  as  follows.'] 

And  the  jurors,  &c.  do  further  present  that  the  said  R.  D. 
on  the  said,  &c.  with  force  and  arms  at,  &c.  aforesaid,  unlawfully 
and  injuriously  did  obstruct  and  stop  up,  and  cause  and  procure 
to  be  obstructed  and  stopped  up,  a  certain  other  public  and  com- 
mon footway  there,  in,  through,  along,  and  over  a  certain  other 
close  or  piece  of  land  there  in  the  possession  of  him  the  said  R.  D. 
used  for  all  the  liege  subjects  of  our  lord  the  king,  to  go,  return, 

ifc)  See  form  4  Wentw.  192,  and  precedent  and  notes  ante  607  to  610/ 
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pass,  and  repass  at  their  free  will  and  pleasure,  by  then  and  there 
erecting,  setting  up,  and  placing,  and  causing,  and  procuring  to 
be  erected,  set  up,  and  placed  in,  upon,  and  across  the  said  last 
•mentioned  footway,  divers,  to  wit  six  walls,  six  erections,  and  six  L&l>r- 
buildings  made  of  bricks,  mortar  and  other  materials,  and  each 
and  every  of  the  said  last  mentioned  walls,  erections  and  build' 
ings,  being  of  a  great  length,  breadth  and  height,  to  witr  of  the 
length  often  yards,  of  the  breadth  of  ten  yards,  and  of  the  height 
often  yards,  and  the  said  last  mentioned  footway  so  as  aforesaid 
obstructed  and  stopped  up,  he  the  said  R.  D.  upon  and  from  the 
said,  fee.  until  the  day  of  the  taking  this  inquisition,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully and  injuriously  hath  continued  and  still  doth  continue, 
whereby  the  liege  subjects  of  our  said  lord  the  king,  during  all 
the  time  last  aforesaid,  could  not,  nor  can  they  now,  go,  return,. 
pass  and  repass,  in,  through,  over,  and  along  the  said  last  men* 
tioned  footway,  as  they  before  used  and  were  accustomed  to  do 
and  still  of  right  ought  to  do  to  the  great  damage>  &c.  [conclusion 
as  ante  608,*] 

That  J.  K.  late  of,  &c.  mariner,  on,  Sec.  at,  &c.  in  and  upon  For  build 
the  king's  common  highway,  there  leading  from  a  certain  gate  J^J^^li* 
of  the  town  of  S.  called  E.  gate  to  a  certain  gate,  of  the  said  town  projecting 
called  G.  gate,  erected  and  set  up  and  built,  and  caused  to  be  ^w^ 
erected,  set  up  and  built,  one  shed,  one  porch,  and  thirteen  feet 
of  paling,  and  by  the  said  porch  and  paling  took  in,  encroached 
and  stopped  up,  a  certain  part  of  the  king's  common  highway 
aforesaid,  containing  in  length  seventeen  feet  and  upwards,  and 
in  breadth  two  feet  and  upwards,  and  by  the  said  shed  took 
in,  encroached  and  stopped  a  certain  other  part  of  the  same 
king's  highway r containing  in  length  eight  feet  and  upwards,  and 
in  breadth  three  feet,  and  the  same  part  of  the  said  king's  com- 
mon highway  so  encroached  took  in,  and  stopped  up,  he  the 
said  John  continued  from  the  said,  &c.  to  the  day  ot  taking  this 
inquisition,  to  the  great  damage,  Sec.  [conclusion  as  ante  608.*] 

That  long  before  and  at  the  time  of  the  committing  of  the  For  c&'  * 
nuisance  and  offence  hereafter  mentioned,  there  was  and  yet  is  a  nuk&  * 


(0  Pleader's  Assistant*  434,   See  also  precedent  and  notes  ante 
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hedge  for-  certain  common  and  ancient  pack  and  prime  (n)  way  leafing  fhfcfi 
erected  by  &c-  to»  &c*  *°r  •** tlie  **e5e  objects  of  olir  lord  the  king  and  hi* 
a  person    ancestors,  on  horseback  and  on  foot,  to  go,  return,  pass,  repass, 
across  a     ride,  labour  and  drive  their  cattle  at  their  free  will  and  pleasure, 
pack  and   ^  tnat  on^  &c>  at#  &c#  a  certain  hedge  had  unlawfully  been 
whereby    erected  and  fixed  across  the  same  pack  and  prime  way,  there 
wLtotally  leading  through  a  certain  land  called  and  known  by  the  name  of 
obstruct-    the  B.,  by  certain  persons  (to  the  jurors  aforesaid  as  yet  unknown) 
r#i7gn    whereby*  the  same  pack  and  prime  way  was  greatly  obstructed 
and  stopped,  so  that  the  liege  subjects  of  our  said  lord  the  king 
by  the  same  way  with  their  horses  and  cattle,  could  not  then  go, 
return,  pass  and  repass,  ride  and  labour,  as  they  had  been  used 
and  accustomed  to  do  from  time  immemorial;  and  that  G.  M. 
late  of,  &c.  the  said  hedge  so  as  aforesaid  erected  and  fixed  across 
the  same  pack  and  prime  way,  on,  dec.  aforesaid  and  from  that 
day  until  the  day  of  the  taking  of  this  inquisition  with  force  and 
arms,  at,  &c.  aforesaid,  voluntarily  and  obstinately  did  uphold, 
maintain  and  continue,  whereby  the  same  pack  and  prime  way 
during  the  time  last  aforesaid,  was  and  yet  is  so  much  obstructed 
and  stopped  up,  that  the  liege  subjects  of  our  said  lord  the  king 
during  all  that  time  were  and  still  are  hindered,  retarded  and 
obstructed  in  passing  and  repassing  through  the  same  pack  and 
prime -way  there,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lord  the  king,  through  the  same 
way,  going,  returning,  passing,  repassing,  riding,  and  labouring, 
to  the  evil  example,  dec.  and  against  the  peace,  &c. 
For  conti-     That  N.  P.  late  of  &c.  on,  8cc.  and  continually  afterwards  un- 

nuing  a     till  the  day  of  taking:  this  inquisition  with  force  and  arms,  at,  &c- 

gate  on  an  J  °  l 

highway,    across  the  king's  common  highway,  near  the  lower  end  of  a  cer- 

M  tain  street  or  lane,  commonly  called  S.  street,  leading  from  the 

parish  church  of  P.  to  the  Sails  there  often  overflowed  by  the 

sea,  did  and  still  doth  wilfully,  voluntarily  and  obstinately,  up* 

hold,  maintain  and  continue,  a  certain   gate,  posts,  rails  and 


(m)  See  precedent,  Cro.  C.  C.  8  («)  See  explanation  of  these  words, 

Ed.  307,  and  the  precedent   and  ante  579.* 

note  ante  607,*  &c.  and  the  prece-  (•)  See  a  form  4  Went w.  198,  and 

dent  for  not  repairing  a  packwav,  see  the  precedent  and  note  ante  607 

ante  579.*                                       "  to  610.* 
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fence,  and  the  king's  common  highway  aforesaid  by  means 
thereof  ^ath  not  only  unlawfully  inclosed,  but  also  obstructed  and 
stopped  up,  so  that  the  liege  subjects  of  our  said  lord  the  king, 
in,  by  and  through  the  king's  common  highway  aforesaid  could 
not  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass,  and 
labour,  as  they  ought  and  were  wont  to  do,  to  the  great  damage, 
&c.  [conclusion  as  ante  60S.*  Second  count  like  the  firsts  except 
that  it  described  the  nuisance  as  "  a  fence  of  jwsts  and  rails"] 

[Commencement  as  ante  2.*]     That  long  before  and  at  the  For  stop- 
time  hereinafter  ne*t  mentioned,  there  was  and  from  thence  hi-  E^11  * 
therto  hath  been,  and  stin  i*  a  certain  public  and  common  foot-  footway, 
way  in  the  parish  of  M.  in  the  county  of  S.,  leading  from  the  sating  the 
village  of  M.  m  the  county  aforesaid,  towards  G.  in  the  same  mode.  (p) 
county,  for  all  the  liege  subjects  of  our  said  lord  the  king,  to  go, 
return,  pass  and  *repass  on  foot  at  their  free  will  and  pleasure,   [~*619~| 
and  that  D.  I.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c. 
aforesaid,  unlawfully  and  injuriously  obstructed  and  stopped 
up  the  said  footway  there,  and  the  same  so  unlawfully  and 
injuriously  obstructed  and  stopped  up,  from  the  same  day  and 
year  .aforesaid  until  the  day  of  the  taking  of  this  inquisition, 
wrongfully  and  injuriously  did  keep  and  continue,  whereby  the 
liege  subjects  of  our  said  lord  the  king,  during  all  that  time 
were  and  have  been  greatly  hindered,  retarded  and  obstructed,  * 
in  passing  and  repassing  in  and  along  the  said  footway,  to  the 
great  damage,  &c.  [conclusion  as  ante  608**]  Second  stating  the  Fourother 
footway  to  lead  from  a  certain  public  and  common  street  in  the  coant* 
village  of  M.  aforesaid,  to  G.  aforesaid.  Third  stating,  that  there 
is  a  certain  public  and  common  footway  in  the  parish  aforesaid, 
in  the  county  aforesaid,  for  all  the  liege  subjects,  &c.    Fourth 
that  there  now  is,  and  from  time  immemorial  hath  been,  a  cer- 
tain public  and  common  highway,  leading  from  the  village 
aforesaid  to,  G.  aforesaid,  for  all  the  liege  subjects,  &c.  with 
their  horses,  carts  and  carriages,  to  go,  &c.  and  that  defendant 
afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at  the  parish 
aforesaid,  unlawfully,  &c.  Fifth  that  long  before  and  at  the  time 
hereinafter  next  mentioned,  there  was  and  from  thence  hitherto 


**■* 
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hath  been  and  still  is  a  certain  other  public  and  common  highway 

in  the  parish  and  county  aforesaid,  for  all,  &c. 

For  ma-         [Describe  the  way  as  ante  5T6.*!  And  that  J.  S.  late  of,  fcc  and 

king  holes      u  J 

in,  under,  1  •  P.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid 

a?\donihe  dug,  sunk  and  made,  and  each  of  them  then  and  there  dug, 
common     sunk  and  made,  and  caused  and  procured  to  be  dug,  sunk  and 
footway.     ma<jCj  divers  lar£e  and  dangerous  holes,  that  is  to  say,  forty 
holes  of  great  depth  and  circumference,  in,  under  and  close  to 
the  sides  of  the  said  common  footway  to  wit,  te»  of  the  holes 
aforesaid,  in  the  same  footway  there,  each  *&d  every  of  them 
then  and  there  containing  a  great  nuj»*»©r  °f  yawls  in  depth  and 
circumference,  to  wit,  three  yards  in  depth  and  ten  yards  in  cir- 
cumference, ten  other  holes,  part  of  the  said  holes  first  above 
mentioned,  under  and  beneath  the  said  common  footway  there 
each  hole  thereof  then  and  there  containing  respectively  another 
great  number  of  yards  in  depth  and  circumference,  to  wit,  three 
yards  in  depth  and  ten  yards  in  circumference,  and  the  residue, 
that  is  to  say,  twenty  other  of  the  holes  first  mentioned  contigu- 
ous and  close  to  the  sides  of  the  same  common  footway  there, 
and  in  no  wise  secured  or  fenced  round  every  hole  of  the  said 
i  *620l    residue  of  the  said  holes,  then  and  *there  containing  another 
great  number  of  yards   in  depth  and  circumference,  to  wit, 
three  yards  in  depth  and  ten  yards  in  circumference,  and  that 
they  the  said  J.  S.  and  S.  H.  then  and  there  did,  and  each  of 
them  then  and  there  did  unlawfully,  wrongfully,  wilfully,  and 
injuriously,  continue  and  permit  to  be  so  kept  open  the  said  se- 
veral holes  above-mentioned  as  aforesaid,  in  nowise  secured  or 
fenced  round  for  a  long  space  of  time,  to  wit,  from  the  same 
day  and  year  aforesaid,  until  the  day  of  the  taking  of  this  inqui- 
sition, and  the  same  still  remains  so  kept  open,  by  reason  where- 
of the  liege  subjects  of  our  said  lord  the  king  during  all  the  time 
last  aforesaid  could  not,  nor  can  .they  now  go,  pass,  repass  and 
travel  on  foot,  along,  in  and  through  the  same  common  foot- 
way, without  very  great  danger  of  losing  their  lives  and  limbs  in 
passing  therein,  to  the  very  great  danger,  terror,  damage  and 
common  nuisance  of  ail  his  said  majesty's  subjects,  passing, 


(?)  Cro.  C.C.  8th  Ed.  3U.  Cro.  C.  A. 379.  and  precedent  and  notes, 
ante  607  to  610  * 
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repassing  and  travelling  on  foot,  in  and  along  the  same  way  there, 

tad  against  the  peace,  &c. 
That  A.  F.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  For  dig. 

aforesaid,  in  a  certain  street  being  the  king's  common  highway,  J1.11*  a. 

there  called,  &c.  (used  for  all  the  king's  subjects,  with  th$ir  public 

horses*  ««ache&,  carts  and  carriages   to  go,  return,  ride,  pass, 8treet*  W 

repass  and  labour  at  their  free  will  and  pleasure,)  unlawfully  and 

injuriously,  did  dig  and  cause  to  be  dug,  *  certain  pit  containing 

in  circumference  fifteen  feet,  and  in  depth  thirteen  feet,  and  the 

sam e  pit  so  as  aforesaid  dug  and  caused  to  be  dug,  in  the  street 

and  highway  aforesaid,  from  the  said  &c.  until,  &c  at,  &c. 

aforesaid,  unlawfully,  and  injuriously  did  continue,  by  reason 

whereof  the  lung's  subjects  during  the  time  aforesaid,  could  not 

go,  return,  pass,  repass,  ride,  and  labour,  with  their  horses, 

coaches,  carts  and  carriages,  in,  by  and  through  the  same  street 

and  highway  as  they  were  wont  and  ought  to  do,  without  great  ' 

peril  and  danger  of  their  lives,  to.  the  great  damage,  &c. 

£  as  ante  608.*} 

That  W.  C.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  p0r  dig- 

afbresaid;  to  wit,  in  a  certain  passage  and  common  footway  there  £*n?  * 

horse 
called  Boar's-head  Yard,  (being  the  king's  common  highway  pond,  and 

used  for  all  the  king's  subjects,  to  go,  return,  pass  and  repass  cl^?'"*^ 

on  foot,  at  their    free  will  and   pleasure,)    unlawfully    and  a  common 

injuriously,  did  dig  and  make,  and  cause  to  be  dug  and  made,  apaMa^\ 

certain  horse-pound,  containing  in  length  twelve  feet,  in  breadth 

six  feet,  and  in  depth  six  feet  y  and  that  the  said  W.  C.  on  the  - 

said,  Sec.  with  force  and  arms,  at,  &c.  aforesaid,  to  wit,  in  the 

same  passage  and  common  highway,  "unlawfully  and  injuriously,   r*$2  \\ 

did  erect,  put  and  place,  and  cause  to  be  erected,  put  and  placed, 

a  certain  wooden  cistern,  containing  in  length  five  feet,  and  in 

breadth  twenty  inches;  and  that  the  said  W.  C.  the  said  horse 

pond,  so  as  aforesaid-  dug  and  made,  and  also  the  said  wooden 

cistern,  so  as  aforesaid  erected,  put,  and  placed,  from  the  said,  • 

&c.  until  the  day  of  the  taking  of  this  inquisition,  with  force  and 

(r)  Cro.  C.  C.  8th.  Ed,  303  7th.  »  (•)  Cro.  C.  C.  8th  Ed.  304.  See 
Ed.  524.  See  also  precedent  and  precedent  and  note  ante  608  to  610* 
notes  ante  608  to  610  + 
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arms,  at,  &c.  aforesaid  unlawfully  and  injuriously  did  continue 
and  yet  doth  continue ;  by  means  whereof  the  same  passage  and 
common  footway,  for  and  during  the  whole  time  aforesaid)  was 

* 

so  obstructed,  and  was  and  yet  is  so  dangerous,  that  the  liege 
subjects  of  our  said  lord  the  king,  through  the  same  passage  and 
common  highway  could  not,  nor  yet  can  go,  return,  pass,  and 
repass  so  freely  and  safely  as  they  ought  and  were  wont  and 
accustomed  to  do,  and  still  of  right  ought  to  do,  to  the  great 
damage*  &c.  [conclusion  as  ante  608.*]] 

Indict-  [Describe  the  highway, as  ante  5T6.*"]     And  the  jurors,  &c. 

meat  for   further  present,  that  there  now  is,  and  from  time  whereof,  &c. 

gap  in  a     there  hath  been  a  certain  watercourse  running  and  flowing 

H1*         through  and  under  a  certain  bridge,  called  A,  bridge,  to  wit,  at 

which  con-  «      ■ 

fined  wa-    &c.  aforesaid.  And  the  jurors,  dec.  do  further  present,  that  A.  B. 

tertin  a      late  of,  8cc.  aforesaid,  and  C.  D.  late  of,  &c.  aforesaid  on,  6tc.  at, 
water  . 

course,      &c.  aforesaid,  did  unlawfully  cut  into,  dig  away,  and  remove,  and 
th/water    causc  to  ^e  cut  mto>  dug  away,  and  removed,  great  part  of  a 
overflow-    certain  bank,  dam,  or  mound  of  earth,  then  and  there  lying  and 
way  ad?  "  Dem£  on  the  east  side  of  the  said  watercourse,  uear  to  the  said 
joining       bridge,  and  between  the  said  watercourse,  and  a  certain  ditch  or 
red  the  "    watercourse  on  the  south  side  of  the  said  highway,  and  unlawfully 
*°*d.         and  injuriously  kept  and  continued,  and  caused  to  be  kept  and 
continued,  the  said  part  of  the  said  bank,  dam,  or  mound  of 
earth  so  cut  into,  dug  away,  and  removed  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  from  thence  until  the  day  of  taking  this 
inquisition,  whereby  divers  large  quantities  of  water,  during  the 
time  aforesaid,  to  wit,  on,  &c  and  on  divers  other  days,  &c. 
were  diverted  and  turned  Irom  the  usual  and  accustomed  course 
and  channel,  and  ran  and  flowed  from  and  out  of  the  said  water- 
course into  the  said  ditch,  on  the  south  side  of  the  said  highway, 
and  from  thence  into,  upon,  and  over  the  said  highway,  and 
greatly  overflowed,  damaged,  and  spoiled  the  same,  so  that  the 
liege  subjects  of  our  said  lord  the  king  could  not  during  the 
times  last  aforesaid,  go,  return,  pass,  ride,  and  labour,  in  and 
upon,  over  and  along,  the  said  highway,  on  foot  or  with  horses, 
carts,  or  carriages,  as  they  were  before  used  and  accustomed  to 
do  without  great  danger  of  their  lives,  and  the  loss  of  their  goods ; 
to  the  great  damage,  &c.  [conclusion  as  ante  608.*"] 
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►That  A.  H.  late  of,  &c.  and  H.  A.  late  of,  &c.  on,  &c.  with  Against 
force  and  arms,  at,  &c.  in  a  certain  common  street  there,  being  forUying 

the  king's  highway,  called  P.  street,  (used  for  all  the  king's  soil  in  the 

streets.  (0 
sucbjets,  with  their  horses,  coaches,  carts,  and  carriages,  to  go,    r*622l 

return,  ride,  pass,  repass  and  labour  at  their  free  will  and  plea- 
sure,) unlawfully,  and  injuriously  did  pour  out,  discharge,  place, 
and  leave,  and  cause  to  be  poured  out,  discharged,  placed,  and 
left,  a  great  quantity  of  dung,  human  excrement,  and  other  filth, 
by  reason  of  which  divers  hurtful  and  unwholesome  smells  and 
stenches  from  the  said  dung,  excrement,  and  other  filth,  did 
then  and  there  arise,  and  thereby  the  air  there  became  and  was 
then  and  there  greatly  corrupted  and  infected,  to  the  great 
damage,  fee.  [conclusion  as  ante  608.*] 

That  F.  F.  late  of,  Sec.  on,  &c.  with  force  and  arms,  at,  &c.  For  shoot- 
aforesaid,  in  a  certain  common  footway  there,  leading  from  that  "jfo*!^!? 
part  of  M.  green,  which  is  in  the  parish  aforesaid,  in  the  county  O) 
aforesaii,  towards  and  unto  the  parochial  church  of  the  same 
parish,  in  the  said  county,  did  unlawfully  and  injuriously  put, 
place,  and  lay,  and  cause  to  be  put,  placed,  and  laid,  two  cart 
loads  of  dirt  and  other  filth,  and  the  said  dirt  and  filth,  in  the  said 
footway,  from  the  said,  &c.  until  the  day  of  the  taking  of  this 
inquisition,  at,*&c.  aforesaid,  unlawfully  and  injuriously  did  per- 
mit and  suffer  to  be  and  remain,  by  reason  whereof  the  footway 
aforesaid,  during  the  time  aforesaid,  was,  and  yet  is,  greatly  ob- 
structed and  straitened,  so  that  the  liege  subjects  of  our  said  lord 
the  king,  through  the  same  footway,  could  not,  during  the  time 
aforesaid,  nor  yet  can,  go,  return,  pass,  repass,  and  labour  as  they 
ought  and  were  wont  to  do,  to  the  great  damage,  8cc.  [conclude 
as  ante  608.*] 

That  C.  P.  late  of,  8cc.  .on,  &c.  with  force  and  arms,  af&c.  For  laying 

aforesaid,  in  a  certain  public  square,  and  the  king's  common  rUDbisn  i* 

a  square 
highway  there  called  L.  fields,  did,  unlawfully,  and  injuriously  whereby 

put,  place,  and  lay,  and  cause  and  procure  to  be  put,  placed,  and  a  coacn 

laid,  divers  large  quantities  of  dirt,  earth,  rubbish,  soil,  and  bricks,  turned 


(0  Cro.  C.  C.  8th  Ed.  303.    See    precedent  and  notes,  ante  606  to 
precepent  and  note  ante.  610.* 
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stating  to  wit,  &c.  [*tate  the  gitantitie*J']  and  the  said  dirt,  earth,  rubbish, 
£™L  -m  soil,  and  bricks  in  the  said  square  and  king's  common  highway 
conae-  there,  from  the  said,  &c.  in  the  year  aforesaid,  until  the  day  of 
fa  the  taking  of  this  inquisition,  unlawfully  and  injuriously  did 

continue,  and  still  doth  continue,  without  any  inclpsure  or  fence 
[*623]    whatsoeverf  "tod  without  any  light  hung  out  or  placed  in  Uuenjght 
time,  to  prevent  the  damage  that  might  happen  to  the  subject* 
of  our  said  lord  the  tog,  with  their  horses,  carts,  apd  other 
carriages,  passing  and  repassing  through  the  said  square  anx} 
king's  highway,  whereby  the  liege  subjects  of  our  said  lord  the 
king,  could  not,  during  the  time  last  aforesaid,  pass  and  repass 
through  and  along  the  said  square  and  king's  highway,  without 
great  danger  of  their  lives,  and  the  loss  of  their  goods.    An4 
the  jurors,  &c.  do  further  present,  That  en,  &c.  about  the  hour 
of  ten,  in  the  night  of  the  same  day,  at,  dec.  aforesaid,  one  J.  S. 
then  servant  to  one  S.  T.  widow,  was  driving  two  horses  drawing 
a  certain  coach,  through  and  along  the  said  square  and  king's 
common  highway,  (in  which  coach  the  said  S.  T.  then  and  there 
was)  and  the  said  S.  T.  in  so  passing  through  and  along  the  said 
way  in  the  said  coach,  was  then  and  there,  by  means  of  such  dirt, 
earth,  rubbish,  soil,  and  bricks,  so  put,  placed,  and  laid  as  afore- 
said, overturned  and  prostrated,  and  thereby  so  greatly  hurt, 
bruised,  and  wounded,  that  she  the  said  S.  T.  afterwards,  to  wit, 
on  &c.  at,  &c.  aforesaid,  of  such  hurts,  bruises,  and  wounds, 
died ;  and  also  by  means  of  such  overturning  the  said  coach  as 
aforesaid,  as  well  the  said  J.  S.  who  drove  the  said  coach,  as 
also  J.  H.  esquire,  G.  T.  M.  the  wife  of  M.  B.  esquire,  and 
S.  J.  spinster,  then  being  in  the  said  coach,  were  put  in  great 
danger  of  losing  their  lives,  or  of  receiving  some  bodily  hurt, 
to  the  great  damage  not  only  of  the  said  T.  S.,  J.  H.,  G.  T., 
M.  B.,  and  S.  J.,  but  also  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king, 
with  their  horses,  carts,  and  other  carriages,  in,  by,  through, 
and  along  the  said  square  and  king's  common  highway,  during 
the  time  aforesaid,  going,  returning,  passing,  riding,  and  la- 
bouring, and  against  the  peace,  &c. 


(x)  Cro.  C.  C.  8th  ed.  315.  and  precedent  and  note  ante  606  to  610.* 
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That  on*  &c.  there  was,  and  from  thcime  hitherto  there  hath  For  laying 
Wen  and  still  is,  a  certain  common  way  leading  from  the  town     v£2?  • 
of  B.  in  the  said  county  of  S.  to  the  parish  church  of  B.  afore-  a  carriage 
said,  there,  for  all  the  inhabitants  of  the  parish  of  B*  aforesaid,  *?y  *?  a 
to  go,  return,  pass  and  repass  on  foot  and  on  horseback,  and  ^a  dig- 
with  their  coaches  and  carriages,  for  the  attending  and  hearing  ffjng  UP 
of  divine  service  in  the  same  parish  church,  and  that  H.  F.  ment  (y) 
late  of,  &c.  on,  dec.  and  on  divers  other  days  and  times,  as  well 
before  as  afterwards,  with  force  and  arms,  at,  &c.  aforesaid,  in 
and  upon  the  said  way,  there  unlawfully  and  injuriously  put, 
placed,  and  laid,  and  caused  and  procured  to  be  put,  placed, 
and  laid,:  divers  large  quantities  of  dung,  muck,  straw  and  rub- 
bish, that  is  to  say,  twenty  *cart  loads  of  dung,  twenty  cart  loads    [*624] 
of  mucky  twenty  cart  loads  of  straw,  and  twenty  cart  loads  of 
rubbish,  and  the  said  dung,  muck,  straw,  and  rubbish,  so  put, 
plaeed9  and  laid  as  aforesaid,  continually  from  tbe  said,  &c.  un- 
til the  day  of  the  taking  of  this  inquisition,  hath  permitted  to 
be  and  remain,  and  still  doth  permit  to  be  and  remain,  and  ob- 
stinately continued,  snd  still  doth  continue  the  same,  in  and 
upon  the  said  way,  there,  by  reason  whereof  the  said  way  hath, 
for  all  the  time  last  aforesaid,  been  straitened  and  obstructed, 
insomuch  that  the  said  inhabitants  of  the  said  parish  could 
not,  during  all  the  time  last  aforesaid  nor  can  they  now  go  re- 
turn, pass,  and  repass  from  the  said  town  of  B.,  to  the  parish 
church,  aforesaid,  in,  along,  and  through  the  said  way  there,  as 
they  ought  and  were  used  and  accustomed  to  do,  and  still  of 
right  ought  to  do,  but  during  all  the  time  last  aforesaid  were, 
and  still  are  greatly  obstructed  and  hindered  in  the  use  and 
enjoyment  of  the  said  way  there,  to  the  great  grievance  and 
common  nuisance  of  all  the  inhabitants  of  the  said  parish,  go- 
ing, returning,  passing  and  repassing,  in,  along,  and  through 
the  said  way  there,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity.     And  the  jurors  aforesaid,  upon  Second 
their  oath  aforesaid,  do  further  present,  That  the  said  H.  F.  5?un^for 
afterwards,  to  wit,  on,  Sec.  and  on  divers  other  days  and  times  up  the 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  payment, 
with  force  and  arms,  at,  8cc.  aforesaid,  unlawfully  and  injuriously 


fyj  Cro.  C.  C.  389.  see  precedent  and  notes,  ante  606  to  610.* 
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dug  up,  rooted  up,  and  destroyed,  and  caused  and  procured  to 
be  dug  up,  rooted  up,  and  destroyed,  divers,  to  wit,  ten  yards  of 
the  pitching  or  pavement  in  the  said  way,  so  leading  from  the 
said  town  of  B.  to  the  parish  church  of  B.  aforesaid,  whereby 
the  said  way,  during  all  the  time  last  aforesaid  became  and  was, 
and  still  is  broken,  ruinous,  miry,  deep,  and  in  such  decay  that 
the  said  inhabitants  of  the  said  parish  of  B.  during  all  the  time 
last  aforesaid  could  not,  nor  can  they  now  go,  return,  pass,  repass, 
and  ride,  with  their  horses  and  carriages,  in,  through,  over,  and 
along,  the  said  way  there,  as  they  were  used  and  accustomed  to 
do,  and  still  of  right  ought  to  do,  but  ever  since  the  said,  fee. 
have  been  and  are  greatly  obstructed  and  hindered  in  the  use  and 
enjoyment  of  the  same  way,  to  the  great  damage  and  commoa 
Third  nuisance,  Sec.  [as  in  the  first  count.']  And  the  jurors,  &c.  [describe 
count  for    (ne  way  as  a  jiublic  general  way,  from  the  tovm  of  B.  to  the  town 

the  pave-*  °f  ^'  a*  ante  576-*]  anc* tftat  the  8a*d  **.  F.  afterwards,  to  wit,  on 
raent,  &c    the  said,  &c.  and  on  divers  other  days  and  times,  between  that 

place  fc>  da?  "^ the  da^  0*"tnc  tal"ng  of  this  inquisition,  at,  &c.  aforesaid, 
be  a  pub*  unlawfully  and  injuriously  dug  up,  rooted  up,  and  destroyed, 
«  fi."  an<*  caused  and  procured  to  be  dug  up,  rooted  up,  and  destroyed 
r*625l  divers,  to  wit,  *ten  yards  of  the  pitching  or  pavement  of  the  said 
king's  highway,  and  put,  laid,  *and  placed,  and  caused  and  pro- 
cured to  be  put,  laid,  and  placed,  divers  large  quantities  of  dung, 
muck,  straw,  and  rubbish,  to  wit,  Sec.  in  and  upon  the  said  last 
mentioned  way  there,  and  the  said  last  mentioned  dung,  muck, 
straw,  and  rubbish,  so  put,  laid,  and  placed  as  aforesaid  continually 
from  the  said,  &c.  until  the  day  of  the  taking  of  this  inquisition, 
hath  permitted  to  be  and  remain,  and  still  doth  permit  to  be  and 
remain  in  and  upon  the  said  king's  highway  there,  whereby  the 
said  king's  highway,  during  all  the  time  last  aforesaid  hath  been 
and  still  is  so  ruinous,  wet,  deep,  and  miry,  that  the  liege  subjects 
of  our  said  lord  the  king,  during  all  or  any  of  the  time  last 
aforesaid,  could  not,  nor  can  they  now  travel,  pass,  and  repass, 
with  their  cattle  and  carriages,  in,  through,  over,  and  along  the 
said  king's  highway  there,  as  they  before  were  used  and  accus- 
tomed to  do,  and  of  right  ought  to  have  done,  and  still  of  right 
ought  to  do,  but  during  all  the  time  aforesaid  were  and  still  are 
wrongfully  and  injuriously  obstructed  and  hindered  in  the  use 
and  enjoyment  of  that  way,  to  the  great  damage  8cc.  {conclusion 
as  ante  608.*] 
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That  A.  O.  late  of,  Sec.  on,  &c.  and  on   divers  other  days  and  For  laying 
times,  as  well  before  as  aftirwards,  with'  force  and  arms,  at,  &c,  othVrob* 
in  and  upon  the  king's  common  highway,  there  leading  from,  &c.  structions 
unto,  &c.  divers  great   pieces  of  timber,   put  and  placed,  and  hi -h way. 
caused  to  be  put  and  placed,'  and  the  same  great  pieces  of  timber  (a) 
so  as  aforesaid  put  and  placed  from  the  aforesaid,  8c c.  until  the 
day  of  exhibiting  this  information,  in  and  upon  the  king's  common 
highway  aforesaid,  to  be,  lie,  and  remain,  hath  permitted,  and 
doth  still  permit,  to  the  great  damage,  &c  [conclude  as  ante  608*.] 

Middlesex.     That  K.  L.  late  of,  Sec.  laborer,  on,  Sec.  in,  &c.  For  pla- 
with  force  and  arms,  at,  &c.  aforesaid,  to  wit,  in  the  common  and  chafer* 
public  street  there  called  C.  street,  (the  same  street  then  and  selling 
there  being  the  king's  common  highway,  there  used  by  all  the  5^Uc  "*  * 
liege  subjects  of  our  said  lord  the  king,  with  their  horses,  coaches,  street.  (6) 
carts,  and  carriages,  to  go,  return,  pass,  repass,  ride,  and  labour  at 
their  free,  will  and  pleasure,)  (c)  unlawfully  and  injuriously  did 
put  and  place,  and  cause  and  procure  to  be  put  and  placed  two 
Carts  for  the  selling  and  exposing  to  sale  of  pease  in  the  shells,  and 
the  said  carts  in  the  same  street  and  common  highway,   on,  &c. 
aforesaid,  for  the  space  of  three  hours,  at,  Sec.  aforesaid,  unlaw- 
fully *and  injuriously  did  cause  to  be  and  remain,  whereby  the  said   [*626} 
street  and  common  highway,  during  the  time  last  aforesaid,  was 
very  much  obstructed  and  straitened,  so  that  the  liege  subjects 
of  our  said  lord  the  king  could  not  through  the  same  street  and 
common  highway,  during  the  time  in  that  behalf  aforesaid,  go, 
return,  pass,  repass,  labor,  ride,  and   labour  with  their  horses, 
coaches,  carts,  and  carriages,  as  they  ought  and  were  wont  and 
accustomed  to  do,  to  the  great  damage,  &c.     ^Conclusion  a*  ante 
§08*.] 

That  H.  F.  late  of,  &c.  and  on  divers  other  days  and  times  be-  forsufler- 
tween  that  day  and  the  day  of  the  taking  of  this  inquisition,  with  drays  to 

force  and  arms,  at,  &c.  in  a  certain  street  there  called  L.  street,  **m*Ui  in 

,         a  street* 
being  the  king's  common  highway,  there  used  for  all  the  king's  whereby 

subjects,  with  their  horses,  coaches,  carts,  and  carriages,  to  go,  PMi*8* 

Www  ^#»# 

_.  structecf* 

GO 

(a)  See  form,  Burn.  J.  Highways,  (c)  This  is  not  necessary, 

and  precedent  and  note  ante  607*  (rf)  Cro.  C  C  8th  ed.  304.  That 

to  610*.  this  is  an  indictable  offence,  see  3 

(A)  Cro.  C.  C.  8th  ed.  305.   See  Campb.  231  6  East* ante  427*  n.e. 

3  Campb.  224.  231.    6  East,  427.  See  precedent  and  note  ante  607* 

See  also  precedent  and  notes,  ante  to  610*. 
607*  to  610*. 

Voh.  Un  3  D 
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return,  ride,  pass,  repass,  and  labour  at  their  free  will  and  plea* 
sure,  unlawfully  and  injuriously  did  put  and  place  three  empty 
drays,  and  did  then  and  on  the  said  other  days  and  times,  there 
unlawfully  and  injuriously  permit  and  suffer  the  said  empty  drays 
respectively  to  be  and  remain,  in  and  upon  the  king's  common 
highway  aforesaid,  for  the  space  of  divers  hours,  to  wit,  for  the 
space  of  five  hours  on  each  of  the  said  days,  whereby  the  king's 
common  highway  aforesaid,  then,  and  on  the  said  other  days,  for 
and  during  all  the  said  times,  on  each  of  those  days  respectively 
was  obstructed  and  straitened,  so  that  the  liege  subjects  of  our 
said  lord  the  king  could  not  then,  and  on  the  said  other  days  and 
times,  go,  ret  urn v  pass,  repass,  ride,  and  labour,  with  their  horses, 
coaches,  carts,  and  other  carriages,  in,  through,  and  along  the 
king's  common  highway  aforesaid,  as  they  ought  and  were  wont 
and  accustomed  to  do,  to  the  great  damage,  Sfc>' [Conclusion  as 
ante  608*.] 
For  letting1  That  A.  B.  late  of,  &c.  before  and  at  the  times  hereafter  men- 
a  wa«?on  tioned,  was,  and  still  is,  a  proprietor  of  divers  waggons  for  con- 
public        veyance  for  hire  of  goods  of  others  to  and  from  E.  and  being  such 

street,  so    proprietor,  he,  with  force  and  arms,  on,  &c.  and  on  divers  other 

as  to  in-      r     r  \  7       7 

commode   days  and  times  between  that  day  and  the  eighth  of  January,  1803, 

jrcrs^tf)  *n  thc  Pariah  °*»  &c#  m  tne  €*tv  an(*  c°unty  aforesaid,  without  just 
cause  or  excuse,  but  wrongfully  and  unjustly  did  cause  and  permit 
divers,  to  wit,  twenty  waggons  to  stand  and  remain  for  a  long  time, 
to  wit,  ten  hours  on  each  day,  before  his  warehouse)  situate  in  a 

L  °*' J    *pubiic  street  and  highway,  called ,  within  such  parish, city, 

and  county,  and  divers  cumbrous  and  other  parcels  which  had 
been  conveyed,  or  were  intended  to  be  conveyed,  in  such  waggons, 
to  lie  during  such  time  scattered  about  such  public  street,  to  the 
great  hindrance,  impediment,  and  annoyance,  of  all  his  majesty's 
subjects  passing  and  repassing  such  street,  &c.  [conclusion  as  ante 
608*.]  The  second  count  charged  that  the  defendant  permitted 
divers  waggons  to  stand  in  the  said  public  street  and  highway, 
and  there  to  remain  before  his  warehouse  for  a  long  and  unrea- 
sonable time,  to  wit,  &c.  by  which  the  king's  subjects  were,  du- 
ring that  time,  much  impeded  and  obstructed,  &c.  There  was  a 
third  count  for  similar  nuisances,  from  the  eighth  of  January  to 
the  day  of  the  presentment.] 


w£i57      ^5*  >  I3/  whIl  c  *■»    **•  395>  awi  the  Precedent  and 
7.       uld««"n  lnd,ciab,e  offence,  3    note  ante  607*  to  610*. 
Caropb.  224,  231,  Cro.  C.  Q.  8th 
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That  S,  J.  late  of,  &c.  and  divers  other  persons  to  the  jurors  For  bait- 
aforesaid  unknown,  on,  Sec.  with  force  and  arms,  at,  &c.  aforesaid,  jnf  mar- 
in  a  certain  common  and  public  street  there,  called  the  Market ket  place. 
Place,  the  same  street  then  and  there  being,  and  still  being,  the  kfng^s 
king's  common  high-way,  used  by  all  the  liege  subjects  of  our  highway. 
said  lord  the  king  and  his  predecessors,  with  horses,  coaches, 
carts,  and  carriages,  and  on  foot  to  go,  return,  pass,  repass,  ride, 
and  labour  at  their  wills  and  pleasures,  unlawfully  and  injuriously 
did  lead,  drive,  put,  and  place,  and  did  cause  and  procure  to  be 
led,  driven,  put  and  placed  a  certain  bull,  and  the  same  bull  did 
then  and  there  bait  with  dogs,  and  the  same  bull  so  baited  with 
dogs  in  the  same  street  and  common  highway,  on,  Sic.  aforesaid, 
unlawfully  and  injuriously  did  cause  to  be  and  remain  for  a  long 
space  of  time,  to  wit,  for  the  space  of  three  hours,  whereby  the 
said  street  and  common  highway,  during  the  time  last  aforesaid, 
was  very  much  obstructed,  so  that  the  liege  subjects  of  our  said 
lord  the  king  could  not  through  the  said  street  and  common  high- 
way, during  the  time  last  aforesaid,  go,  return,  Sec.  with  horses, 
Sec  as  they  ought  and  were  wont  to  do,  to  the  great  damage,  &c. 
[Conclusion  as  ante  608*."] 

r Commencement  as  ante  2*.]  That  B.  R.  late  of,  Sec.  on,  Etc.  On  9  and 

10  W  III 
at,  &c  in  a  certain  common  and  public  street  and  highway,  there  c#  7  fOT 

•for  all  the  liege  subjects  of  our  said  lord  the  king,  on  foot,  with  letting  off 
their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  ride,  in  a  public 
pass,  repass,  and  labour  at  their  free  will  and  pleasure,  wrongfully,  street  (g) 
unlawfully,  and  injuriously,  did  fire  certain  fire-works,  that  is  to    *-         J 
say,  two  fire-works  called  Roman  candles,  whereby  the  said  pub- 
lic street  and  common  highway  was  then  and  there  greatly  ob- 
structed, and  divers  liege  subjects  of  our  said  lord  the  king  then 
and  there  standing,  being,  passing,  and  repassing,  in  and  along  the 
said  public  street  and  common   highway,  were  then  and  there 
greatly  terrified  and  put  in  great  peril  and  danger  of  bodily  harm, 
and  could  not  then  go,  return,  pass,  and  repass,  on  foot  and  with 


(/)  See  form  4  Went w. 2 13,  and  indicted  as  such,  even  under  the 

the  precedent  and  note  ante.  statute  4  T.  R.  202.    1  Saund.;135, 

(g)  Though  the  9  and  10  W.  III.  n.  4.  Cowp.  650.  2  Burr.  863.  ante' 

c  7.  in  some  of  its  clauses  pro-  135*,  n.  4.  And  there  can_be  no 

vides  specific  penalties  for  the  im-  doubt  that  the  party  offending  may 

proper  exhibition  of  fire  works,  as  be  indicted  at  common  law,  and 

that  act  declares  it  in  its  first  sec-  the  statute  is  only  cumulative  in 

tion  to  be  a   common    nuisance,  its  operation* 
there  is  no  doubt  but  that  it  may  be 
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Second 
count. 


Third 
count. 


[*629] 
For  dr  v- 
ing  cattle, 
&c.  killing 
them «  and 


their  horses,  coaches,  carts,  and  carriages,  in  and  along  the  said 
public  street  and  common  highway,  as  they  ought  to  have  done, 
and  had  been  used  and  accustomed  to  do,  and  otherwise  might  and 
would  have  done,. to  the  great  terror,  alarm,  danger,  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king,  in  and 
near  the  said  public  street  and  highway  inhabiting  and  residing, 
and  of  all  oilier  the  liege  subjects,  of  our  said  lord  the  king  there 
standing,  being,  passing,  in  contempt  of  our  said  lord  the  king  and 
his  laws,  to  the  evil  example  Sic.  and  against  the  peace,  Sec.  and 
against  the  form  of  the  statute,  Sec.     And  the  jurors,  Sec.  do  fur- 
ther present,  that  the  said  B.  R.  on  the  said,  Sec.  at,  Sec.  aforesaid) 
in  a  certain  other  common  and  public  street  and  highway  there, 
for  all  the  liege  subjects  of  our  said  lord  the  king,  on  foot,  and 
with  their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  ride, 
pass,  and  repass,  and  labour,  at  their  free   will  and  pleasure, 
wrongfully,  unlawfully,  and  injuriously,  was  aiding,  assisting,  in 
firing  certain  fire-works,  that  is  to  say,  two  other  fife- works,  called 
Roman  candles,  whereby  the  said  public  street  and  common  high* 
way  was  then  and  there  greatly  obstructed,  and  divers  liege  sub- 
jects of  our  said  lord  the  king,  then  and  there  standing,  being, 
passing,  and  repassing,  in  and  along  the  said  last  mentioned  public 
street  and  common  highway,  were  then  and  there  greatly  terrified 
and  put  in  great  peril  and  danger  of  bodily  harm,  and  could  not 
then  go,  return,  pass,  and  repass,  on  foot,  and  with  their  horses, 
coaches,  carts  and  carriages,  in  and  along  the  said  last  mentioned 
public  street  and  common  highway,  as  they  ought  to  have  done, 
and  had  been  used  and  accustomed  to  do,  und  otherwise  might  and 
would  have  done,  to  the  great  terror,  .Sec.  [as  in  first  count. 2  And 
the  jurors,  &c.  do  further  present,  that  the  said  JJ.  R.  on,  &c. 
aforesaid,  at,  Sec.  aforesaid,  in  a  certain  otjher  common  and  public 
street  and  highway  there,  wrongfully,  unlawfully,  and  injuriously, 
did  fire  certain  other  lire-works,  whereby  the  said  last  mentioned 
public  street  and  common  highway,  was  then  and  there  greatly 
obstructed,  and  divers  liege  subjects,  Sec.  [as  in  first  count  to  the 

"That  W.  S.  late  of,  &c.  on,  Sec.  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  taking  this  inquisition, 
with  force  and  arms,  at  London,  (that  is  to  say)  at  the  parish  of 
Christ-Church,  Newgate-street,  in  the  ward  of  Farringdon  within, 
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in  London  aforesaid,  in  a  certain  house  and  building  there,  in  the  leaymg 

occupation  of  the  said  W.  S.  and  situate  and  being  in  a  certain  S^1I)8  ^ 

public  street,  and  king's  common  highway  there,  called  Warwick  to  corrupt 

near  New* 
Lane,  and  near  divers  other  public  streets  and  common  highways  g^  mars. 

there,  and  also  near  the  dwelling-houses  of  divers  of  the  liege  kct 
subjects  of  our  said  lord  the  king  there  situate,  unlawfully  and 
injuriously,  did  kill,  slaughter,  and  caused  to  be  killed  and  slaugh- 
tered, divers  oxen,  cows,  calves,  sheep,  lambs,  and  swine,  to  wit, 
five  thousand  oxen,  &c.  Sec.  and  the  excrement,  blood,  offal,  en- 
trails,  and  other  filth  from  the  said  oxen,  cows,  calves,  sheep, 
lambs,  and  swine,  on  the  same  day,  and  in  the  year  aforesaid,  and 
on  the  other  days  and  times  aforesaid,  there  unlawfully  and  inju- 
riously did  permit  and  suffer  to  be,  and  remain,  in  and  near  the 
said  house  and  building,  and  to  run  from  and  out  of  the  said  house 
and  building  into  and  along  the  said  public  6treet  and  king's  com- 
mon highway,  called  Warwick  Lane,  and  the  horns,  hides,  skins, 
and  offal  of  the  said  oxen,  cows,  calves,  sheep,  and  Iambs,  he,  the 
said  W.  S.  on  the,  &c.  aforesaid,  and  on  the  other  days  and  times 
aforesaid,  there  unlawfully  and  injuriously  did  put  and  place,  and 
cause  and  procure  to  be  put  and  placed,  in  the  said  public  street 
and  king's  common  highway  last  aforesaid,  and  the  said  horns, 
hides,  skins,  and  offal,  to  be  and  remain  in  the  public  street  and 
king's  common  highway  last  aforesaid,  and  then  and  on  the  other 
days  and  times  aforesaid,  there  wrongfully  and  injuriously  did  per- 
mit and  suffer.  And  the  said  oxen,  cows,  calves,'  sheep,  Iambs, 
and  swine,  he,  the  said  W.  S.  on,  &c.  aforesaid,  and  on  the  other 
days  and  times  aforesaid,  there  unlawfully  and  injuriously  did 
drive,  and  cause  and  procure  to  be  driven,  in,  along,  and  through 
the  public  street  and  king's  common  highway  aforesaid,  and  to- 
wards and  into  the  said  house  and  building,  for  the  purpose  of 
being  slaughtered  there,  by  means  of  which  said  premises  divers 
noisome  and  offensive  smells  and  stenches  from  the  said  excre* 
xnents,  blood,  offal,  entrails,  and  filth,  on,  &c.  aforesaid,  and  on  the 
other  days  and  times  aforesaid  did  there  arise,  and  the  air  there 
became  and  was  thereby  greatly  corrupted  and  infected,  and  the 
public  streets  and  king's  common  highway  aforesaid,  during  the 
times  aforesaid,  by  means  of  putting  and  placing  the  horns,  hides, 
skins,  and  offal,  of  the  said  oxen,  cows,  calves,  sheep,  and  lambs, 
as  aforesaid,  and  also  by  means  of  driving  and  causing  the  said 
oxen,  cows,  calves,  &c.  to  be  driven  as  aforesaid,  were  greatly 
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obstructed  and  straitened,  so  that  the  liege  subjects  of  our  said 
[*630]  jor(j  tne  ^ijjg  during  *  the  time  aforesaid,  could  not,  nor  can  they 
yet  go,  return,  pass,  ride,  and  labour,  with  their  horses,  carts,  and 
carriages,  and  on  foot,  in  and  along  the  public  streets  and  king's 
common  highways  aforesaid,  so  freely  as  they  wont,  and  by  right 
ought  to  do ;  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  lord  the  king  there  inhabiting,  re- 
siding, and  being,  and  in  and  along,  and  through  the  said  public 
streets  and  king's  common  highways,  going,  returning,  passing, 
and  repassing,  riding,  and  labouring,  and  against  the  peace  of  our 

counter   sa^  lord>  &c'     ^D(*  thc  Jurors>  &c«  do  ^urtncr  present,  that  the 
the  often-   said  W.  S.  on,  &c.  and  on  divers  other  days  and  times  between 

ftcTmere-  *^at  ^  anc*  t*ie  **ay  °^  ta^mS  l^  inquisition,  with  force  and 
ly-  arms,  at,  &c.  aforesaid,  in 'a  certain  house  of  him  the  said  W.  S. 

situate  and  being  in  a  certain  public  street  and  common  king's 
highway  there,  called  Warwick  lane,  and  also  situate  near  divers 
other  public  streets  and  common  king's  highways,  there  and  near 
the  dwelling-houses  of  divers  liege  subjects  of  our  said  lord  the 
king,  did  unlawfully  and  injuriously  kill  and  slay,  and  cause  to  be 
killed  and  slain,  divers,  to  wit,  Sec.  and  the  excrement,  blood,  en- 
trails, offal,  and  other  filth,  from  the  said  animals  respectively 
«*>-       coming  and  issuing,  did  then  and  there,  on  the  said  several  days  and 
times  respectively,  there  cause  and  permit  to  be  and  remain  in  the 
said  house,  and  near  to  the  same,  for  a  long  time,  to  wit, for  the  space 
of  five  hours  on  each  of  those  days  respectively,  whereby  divers  noi- 
some and  unwholesome  smells  and  stenches  from  the  excrement, 
blood,  offal,  entrails,  and  other  filth,  coming  and  issuing  from  the 
said  animals,  then  and  on  the  said  other  days  and  times  respectively 
there  did  arise,  and  the  air  thereby  was  greatly  corrupted  and  in- 
fected  ;  to  the  great  damage  and  common  nuisance  not  only  of 
all  the  liege  subjects  of  our  said  lord  the  king  near  there  inhabit- 
ing  and  dwelling,  but  also  of  all  other  liege  subjects  of  our  said 
lord  the  king,  in,  by,  and  through  the  said  public  street,  called 
Warwick  Lane,  and  in,  by,  and  through  the  said  other  public 
streets  and  common  king's  highway  near  there  going,  return- 
ing, passing,  repassing,  and  labouring ;  to  the  evil  example,  &c. 
Third        and  against  the  peace,  &c.     And  the  jurors,  &c.  do  further  pre- 
the  ob-       scnt> tnat  tne  said  W'  S.  on,  &c.  aforesaid,  and  on  divers  other 
siruction     days  and  times  between  that  day  and  the  day  of  taking  this  in- 

highway     quisition,  with  force  and  arms,  at,  &c.  aforesaid,  in  a  certain 
only. 


TO  HIGHWAYS,  BY  ACTUAL  OBSTRUCTION.       399 

public  street  and  common  king's  highway  there,  called  Warwick 
Lane,  used  for  all  the  king's  subjects  on  foot,  and  with  their 
horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass,  and 
repass,  ride,  and  labour,  at  their  free  will  and  pleasure,  unlaw- 
fully and  injuriously,  did  pour  out,  discharge,  put,  place,  and 
leave,  and  cause  and  procure  to  be  poured  out,  discharged,  placed, 
*and  left,  divers  large  quantities  of  the  blood,  offal,  excrements,  [*631] 
entrails,  and  other  filth  of  divers  oxen,  cattle,  sheep,  swine,  .and 
other  animals,  and  divers  large  quantities  of  the  hides,  horns,  and 
skins,  of  cattle,  oxen,  and  other  animals,  and  did  then  and  on  the 
said  other  days  and  times,  there,  unlawfully  and  .injuriously  per- 
mit and  suffer  the  said  quantities  of  blood,  offal,  excrement,  en- 
trails, and  other  filth,  and  the  said  horns,  hides,  and  skins,  to  be 
and  remain  in  and  upon  the  said  public  street  and  common  king's 
highway,  called  Warwick  Lane,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  ten  hours  on  each  of  the  said  days  respectively, 
whereby  the  said  public  street  and  king's  common  highway  afore- 
said, then  and  on  the  said  other  days,  for  and  during  all  the  said 
space  of  time,  on  each  of  those  days  respectively,  was  obstructed 
and  straitened,  so  that  the  liege  subjects  of  our  said  lord  the  king 
could  not  then  and  on  the  said  other  days  and  times  respectively, 
go,  return,  pass,  repass,  ride,  and  labour,  with  their  horses, 
coaches,  carts,  and  other  carriages,  in,  through,  and  along,  the 
said  public  street  and  common  king's  highway  aforesaid,  called 
Warwick  Lane,  as  they  ought  and  were  wont  and  accustomed  to 
do  ;  to  the  great  damage  and  common  nuisance  of  all  his  majes- 

t 

ty's  liege  subjects,  going,  returning,  passing,  repassing,  riding, 
and  labouring,  in,  through,  and  along  the  said  public  street  and 
common  king's  highway ;  to  the  evil,  &c.  and  against  the  peace, 
&c.     And  the  jurors,  8cc.  do  further  present,  that  the  said  W.  S.  Fourth 
on,  &c.  aforesaid,  and  on  divers  other  days  and  times  between  drhJine  °F 
that  day  and  the  day  of  taking  this  inquisition,  with  force  and  cattle,  &c< 
arms,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in  a 
certain  public  street  and  common  king's  highway  there,  called 
Warwick  Lane,  used  for  all  the  king's  subjects,  on  foot,  and  with 
their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass,  re- 
pass, and  labour,  at  their  free  will  and  pleasure,  and  injuriously 
did  drive,  and  caused  to  be  driven,  divers,  to  wit,  &c.  on  each  and 
every  of  the  said  days,  in  and  along  the  said  public  street  and 
king's  common  highway,  called  Warwick  Lane,  to  a  certain  house  . 
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of  the  9aid  W.  S.  there,  for  the  purpose  of  the  same  being  slaugh- 
tered there,  and  did  also,  on  the  clay  and  year  aforesaid,  and  on 
each  and  every  of  the  said  other  days,  wrongfully  and  injuriously 
put  and  place,  and  cause  and  procure  to  be  put  and  placed,  divers, 
to  wit,  ten  carts  in  the  said  public  street  and  common  king's  high- 
way, for  the  purpose  of  gathering,  collecting,  and  receiving  the 
horns,  hides,  skins,  excrements,  offal,  and  other  filth  of  the  said 
animals,  after  the  same  had  been  slaughtered,  and  the  said  last 
mentioned  carts,  in  the  same  street  and  king's  common  highway, 
on  the  day  and  year  aforesaid,  and  on  each  and  every  of  the  said 
[*632]  days  and  *  times,  wrongfully,  injuriously,  did  permit  and  suffer  to 
be  and  remain  for  a  long  space  of  time,  to  wit,  for  the  space  of 
five  hours  on  each  and  every  of  the  said  days  ;  by  means  of  which 
said  driving  of  the  said  oxen,  cows,  calves,  6heep,  lambs,  and 
swine,  for  the  purpose  aforesaid,  and  also  of  the  said  putting  and 
placing  the  said  carts  in  the  said  public  street,  and  the  suffering 
them  to  remain  there  for  the  space  of  time  aforesaid,  the  said 
public  street  and  common  king's  highway  aforesaid,  then  and  on 
the  said  other  days,  for  and  during  all  the  said  time,  and  each  of 
those  days  respectively,  was  obstructed  and  straitened,  so  that 
the  liege  subjects  of  our  said  lord  the  king  could  not  then  and  on 
the  said  other  days  and  times  respectively,  go,  return,  pass,  re-. 
pass,  ride,  and  labour,  with  their  horses,  coaches,  carts,  and  other 
carriages,  in,  through,  and  along  the  said  public  street  and  com- 
mon king's  highway  aforesaid,  called  Warwick  Lane,  as  they 
ought  and  were  wont  and  accustomed  to  do ;  to  the  great  damage 
and  common  nuisance,  &*c..  [as  in  third  count."] 


INDICTMENTS,  &c.  FOR  NUISANCES  TO  WATER. 
COURSES,  &c.  BY  ACTUAL  OBSTRUCTION. 


Indict-  Kent.  [Commencement  as  ante  2*.l     That  the  river  of  Thames 

mentfor     .  r  . 

making      ls>  and  trom  tlme  whereof,  &c.  was  an  ancient  navigable  river, 

^^k-d and  common  "king's  highway  for  all  the  liege  subjects  of  our 

narrowing  ^d  the  king,  with  their  ships,  vessels,  boats,  and  craft,  to  pass, 

[*633]    repass,  and  navigate  at  their  free  will  and  pleasure,  to  wit,  at, 
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tec.  and  that  J.  R.  late  of,  fee.  on,  8cc.  with  force  and  arms,  at,  j£c  river 

.   k    Thames* 
ice.  aforesaid,  in  the  said  navigable  river  and  common  king  s  high-  m) 

way  there,  in  and  upon  the  bed  and  soil  thereof,  and  in  the  stream 
and  waterway  thereof,  unlawfully,  wilfully,  knowingly,  and  in- 
juriously, did  erect,  raise,  and  place,  and  cause  to  be  erected,  - 
raised,  and  placed,  a  certain  embankment,  composed  of  wood, 
chalk,  gravel,  earth,  rubbish,  stones,  and  other  materials,  and  be- 
ing of  great  length  and  width,  to  wit,  of  the  length  of  one  hun- 
dred feet,  along  the  said  river  and  common  king's  highway  there 
parallel  with  the  banks  thereof,  and  of  the  width  of  eighty  feet 
across  and  athwart  the  stream  ax  '  waterway  thereof,  and  the  said 
embankment,  so  as  aforesaid  erected,  raised,  and  placed,  in  the 
said  river  and  common  king's  highway  there,  from  the  said,  &c. 
until  the  day  of  taking  the  inquisition,  at,  &c.  aforesaid,  he  the 
said  J.  R.  kc.  then  and  there  unlawfully,  wilfully,  knowingly,  and 
injuriously,  did  continue,  and  still  do,  and  each  of  them  doth"  on- 
tinue,  by  reason  whereof  the  liege  subjects  of  our  said  lord  the 
king,  during  all  the  time  aforesaid  could  not,  nor  can  they  now, 
pass,  repass,  and  navigate,  with  their  ships,  vessels,  boats,  and 
craft,  in  and  along  the  said  river  and  common  highway  there,  as 
they  before  used  and  were  accustomed  to  do,  and  still  of  right 
ought  to  do,  without  great  peril  and  danger  of  their  lives,  and  the 
destruction  and  loss  of  their  said  ships,  vessels,  boats,  and  craft ; 


(m)  This  was  the  indictment  its  room.  For  the  fish,  as  observed 

against  Rosher  and  others,  tried  at  by  lord  Ellenborough,    could  al- 

assises,  59  Geo.  III.    See  other  ways  escape  through  and  over  the 

precedents,  Cro.,  C.  C.  306.     4  former,  "and  it  is  not  competent 

wentw.  223.  Born,  J.  Highways,  to  another  to  debar  them  of  it  by 

fkarkie,  661.  Cro.  C.  A.  381.  making   an  impervious   wall   of 

Offence  .—As  a  navigable  river  stone,  through  which  the  fish  could 
is  a  king's  highway,  and  protected  not  insinuate  themselves,  as  it  is 
by  the  same  regulations,  any  ob-  well  known  they  will  through  a 
atraction  to  its  course  is  punisha-  brushwood  weir."  6  East,  199.  It 
ble  in  the  same  way  with  a  nui-  is  said  that  the  river  should  be  de- 
sance  to  a  public  road,  Hawk.  b.  1.  scribed  as  land  covered  with  water, 
c  76.  s.  1.  Its  soil  belongs  prima  Cro.  Jac.  324.  though  this  is  not 
facie  to  the  crown,  and  not  to  the  now  the  practice,  and  seems  in- 
occupiers  of  the  adjoining  lands,  consistent  with  the  statement  that 
though  it  may  be  shown  to  be  the  stream  is  a  highway  for  ship- 
vested  in  a  private  individual,  ping,  and  other  carriages  by  wa- 
Dougl.  441.  The  antiquity  of  an  ter.  There  is  no  .occasion  to  show 
obstruction  will  be  no  ground  to  the  boundaries  of  the  stream,  for 
show  that  it  is  legal,  6  East,  195.  it  may  be  said  to  have  none,  even 
And  even  the  rightful  existence  of  more  properly  than  a  way  by  land, 
a  weir  of  brushwood  wiU  not  au-  Andr.  145. 
\horise  the  building  one  of  stone  in 

Vol.  It  3  E 


408        INDICTMENTS  &C.  FOB  NUI8ANCE8  TO 

to  the  great  damage  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lord  the  king,  in  and  along  the  said '  river  and 
common  king's  highway  there,  passing  and  repassing,  and  navi- 
gating with  their  ships,  vessels,  boats,  and  craft,  as  aforesaid  ;  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and  against 
Second  the  peace,  fee.  And  the  jurors,  fee.  do  further  present,  that  the 
said  J.  R.  afterwards,  to  wit,  on  the  said,  &c.  with  force  and  arms, 
at,  &c.  aforesaid,  unlawfully,  wilfully,  knowingly,  and  injuriously, 
did  raise,  erect,  and  place,  and  cause  to  be  erected,  raised,  and 
placed,  a  certain  other  embankment,  composed  of  wood,  gravel, 
earth,  chalk,  rubbish,  stones,  and  other  materials,  in  and  upon  the 
soil  and  bed  of  the  said  river  Thames,  and  common  king's  high- 
way  there,  in  the  stream  and  waterway  of  the  same,  of  great 
length  and  width,  to  wit,  of  the  length  of  one  hundred  feet  along 
the  stream  of  the  said  river,  and  common  king's  highway,  pa- 
rallel  with  the  banks  thereof,  and  of  the  width  of  eighty  feet 
athwart  and  across  the  stream  and  waterway  of  the  same,  and  the 
said  embankment,  so  as  aforesaid  erected,  raised,  and  placed,  from 
the  said,  fee.  until  the  day  of  taking  this  inquisition,  to  wit,,  at, 
[#6341  fee  aforesaid,  he  the  said  *  J.  R.  unlawfully,  wilfully,  knowing- 
ly, and  injuriously,  did  continue,  and  still  doth  continue,  to  the 
v  great  damage  and  common  nuisance  of  all  his  majesty's  liege 
Third  subjects,  and  against  the  peace,  fee.  And  the  jurors,  fee.  do 
count.  further  present,  that  the  said  J.  R.  afterwards,  to  wit,  on  the 
said,  fee*  with  for.ee  and  arms,  at,  fee.  aforesaid,  in  the  said  river, 
and  common  king's  highway  there,  and  in  and  upon  the  bed  and 
soil  thereof,  and  in  the  stream  and  waterway  thereof,  unlawfully, 
wilfully,  and  knowingly,  and  injuriously,  did  erect,  raise,  and 
place,  and  caused  to  be  erected,  raised,  and  placed,  a  certain 
wharf,  composed  of  wood,  chalk,  gravel,  earth,  rubbish,  stones, 
and  other  materials,  of  great  length,  to  wit,  of  the  length  of  one 
hundred  feet  along  the  stream  and  waterway  thereof,  parallel  with 
the  banks  thereof,  and  of  the  width  of  eighty  feet  athwart  and 
across  the  stream  and  waterway  thereof,  and  the  said  wharf,  so  as 
aforesaid,  erected,  raised,  and  placed,  in  the  said  river,  and  com- 
mon king's  highway  there,  from  the  said,  fee.  until  the  day  of 
taking  this  inquisition,  at,  fee.  aforesaid,  he  the  said  J.  R.  unlaw- 
fully, wilfully,  knowingly,  and  injuriously,  did  continue  and  still 
doth  continue,  by  reason  whereof  the  liege  subjects  of  our  said 
lord  the  king,  during  all  the  time  aforesaid,  could  not,  nor  can 
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they  now,  pass,  repass,  and  navigate  with  their  ships,  vessels, 
boats,  and  craft,  in  and  along  the  said  river  and  common  king's 
highway  there,  as  they  before  used  and  were  accustomed  to  do, 
and  still  of  right  ought  to  do,  without  great  peril  and  danger  of 
their  lives,  and  the  destruction  and  loss  of  their  said  ships,  ves- 
sels, boats,  and  craft,  to  the  great  damage,  &c.  [conclusion  aa  ante 
633*.]  And  the  jurors,  &c.  do  further  present,  that  the  said  J.  Fourth 
R.  afterwards,  to  wit,  on  the  said,  &c.  with  force  and  arms,  at,  &c. 
aforesaid,  unlawfully,  wilfully,  knowingly,  and  injuriously,  did 
cast  and  throw,  and  caused  to  be  cast  and  thrown,  divers  and 
very  many  large  quantities  of  wood,  gravel,  earth,  chalk,  rubbish, 
stones,  and  other  materials,  in  and  upon  the  soil  and  bed  of  the 
said  river,  and  common  king's  highway  'there,  and  in  the  stream 
and  waterway  thereof,  to  wit,  one  hundred  wagon  loads  of  wood, 
one  hundred  wagon  loads  of  gravel,  one  hundred  wagon  loads,  of 
earth,  one  hundred  wagon  loads  of  chalk,  one  hundred  wagon 
loads  of  rubbish,  one  hundred  wagon  loads  of  stones,  and  one  hun- 
dred wagon  loads  of  other  •  materials,  thereby  then  and  there 
raising  and  producing  a  certain  great  mound,  projecting  and  ex- 
tending to  a  great  length  and  width,  to  wit,  the  length  of  one 
hundred  feet  along  the  stream  and  waterway  of  the  said  river, 
and  common  king's  highway  there,  parallel  with  the  banks  (hereof, 
and  of  the  width  of  eighty  feet  across  and  athwart  the  stream  and 
waterway  thereof,  and  the  said  mound  so  raised  and  produced  as 
aforesaid  from  the  said,  &c.  until  the  day  *  of  taking  this  inqui-  [#6351 
sition,  to  wit,  at,  Sec.  aforesaid,  he  the  said  J.  R.  unlawfully,  wil- 
fully, knowingly,  and  injuriously,  did  continue,  and  still  doth  con- 
tinue, to  the  great  damage  and  common  nuisance,  Sec.  and  against 
the  peace,  Sec. 

Kent.     That  part  of  the  river  Thames  which  passes,  runs,  and  For  ma- 
flows,  in,  through,  and  along  the  county  of  Kent,  is,  and  from  kmj>  a* 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  has  ment  or 
been  an  ancient  and  common  king's  highway,  for  all  his  majes-  ^harf  pro- 
ty's  liege  subjects,  with  their  ships,  vessels,  craft,  wherries,  and  into  the 
boats,  to  sail,  row,  and  navigate,  and  safely  to  convey  their  wares,  T~  ames* 
goods,  and  merchandizes,  together  with  themselves,  their  mari- 
ners, and  passengers,  on  board  the  same,  to  either  bank  of  the 


(0  This  was  the  indictment  against  Peek  and  others,  A.  D.  1801. 
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said  rivery  at  their  free  will  and  pleasure)  and  for  their  commtm 
benefit  and  advantage,  and  that  A,  P.  late  of,  fee.  together  with) 
divers  other  persons  whose  names  are  to  the  jurors  aforesaid 
yet  unknown,  on,  &c.  and  on  divers  other  days  and  times  betw 
that  day  and  the  finding  of  this  inquisition,  near  to  a  certain 
cient  and  long  used  and  accustomed  public  and  common  landing- 
place  for  the  landing  of  his  majesty's  liege  subjects,  from  their 
respective  ships,  vessels*  craft,  wherries,  and  boats,  in  the  perisk 
of  Milton  next  Gravesend,  in  the  county  aforesaid,  then  and  there 
being,  with  force  and  arms,  as  well  at  the  said  pariah  of  , 

as  in  the  parish  of  M.  unlawfully,  designedly,  and  injuriously,  did 
cast  and  throw,  and  cause  and  procure  to  be  cast  and  thrown,  into 
and  upon  the  bed,  stream,  course,  and  waterway  of  the  said  river 
of  Thames,  and  common  king's  highway  there,  divers  and  very 
many  large  quantities  of  ohalk,  stone,-  dirt,  and  rubbish,  to  wit, 
twenty  thousand  tons  of  chalk,  stone,  dirt,  and  rubbish,  thereby 
forming  a  great  mound,  wharf,  and  embankment,  projecting  and 

■ 

extending  into,  athwart,  and  across  the  bed,  stream,  course,  and 
waterway  of  the  said  river  and  common  king's  highway  there,  to 
a  very  great  extent  and  length,  to  wit,  to  the  extent  and  length 
of  forty  feet,  to  wit,  to  the  extent  and  length  of  twenty  feet,  in 
the  said  parish  of  G.  and  twenty  feet  in  the  said  parish  of  M.  and 
along  the  shore  and  bank  of  the  said  river  and  common  king's 
highway  there,  to  a  very  great  extent  and  breadth,  to  wit,  to  the 
extent  and  breadth* of  other  forty  feet,  to  wit,  twenty  feet  thereof 
in  the  said  parish  of  G.  in  the  county  aforesaid,  and  twenty  feet 
thereof  in  the  said  parish  of  M.  in  the  county  aforesaid,  whereby, 
and  by  means  whereof,  the  bed,  stream,  course,  and  waterway  of 
the  said  river  and  common  king's  highway  there,  during  all  the 
[*636]    time  afbresaid,)jecame,and  was, and  *  still  is,  greatly  straitened  and 
narrowed,  and  great  quanties  of  mud,  soil,  sand,  and  gravel,  during 
all  the  times  aforesaid,  accumulated,  and  still  continue  to  accu- 
mulate, -  near  and  about  the  same  mound,  wharf,  and  embank- 
ment, and  near  and  about  the  said  ancient  and  long  used  and  ac- 
customed public  and  common  landing-place,  in  and  upon  the  bed,' 
stream,  course,  and  waterway  of  the  said  river,  and  common 
king's  highway  there,  and  the  navigation  of  his  majesty's  liege 
subjects  in  and  along  the  said  river,  and  xommon  king's  high- 
way there,  was,  during  all  the  time  aforesaid,  and  still  is,  greatly 
impeded  and  rendered  less  safe  and  secure  than  it  before  was, 


•• 
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and  otherwise  would  have  been,  and  of  right  ought  to  be*,  and  the 
landing  of  his  majesty's  liege  subjects  at  the  said  ancient  and 
long  used  and  accustomed  public  and  common  landing-place 
there,  was,  during  all  the  time  aforesaid,  and  still  is,  greatly  cir- 
cumscribed, obstructed,  and  impeded,  and  rendered  difficult  and 
dangerous,  to  the  great  damage  and  common  nuisance  of  all  his 
majesty's  liege  subjects,  in,  along,  and  upon  the  said  river  and 
common  king's  highway  there,  passing,  repassing,  and  navigating, 
and  of  ajl  his  majesty's  liege  subjects,  landing  from  their  said 
ships,  vessels,  craft,  wherries,  and  boats,  at  the  said  ancient,  long 
used,  and  common  and  public  landing-place,  and.  against  the 
peace,  fcc(l) 

*  That  J.  C.  late  of,  &c.  on,  fee.  with  force  and  arms,  at,  Sec.   [*637] 

a  certain  ancient  watercourse  adjoining:  to  the  king's  highway,  £OT  8toP" 

*         **  ^  ping  tnan- 

within  the  same  parish,  leading  from  the  town  of  £.  in  the  county  cient  wa- 

aforesaid)  towards  and  unto  the  city  of  London,  with  gravel  and  ^wS^' 
other  materials,  unlawfully  and  injuriously  did  obstruct  and  stop  the  water 
up ;  •  and  the  said  watercourse,  so  as  aforesaid,  obstructed  and  ^the* 
stopped  up  from  the  said,  fee.  until  the  day  of  the  taking  of  this  adjoining 
inquisition,  at,  fee.  aforesaid*  unlawfully  and  injuriously  did  con-  ^d  d*-^ 
tinue,  by  reason  whereof  the  rain  and  waters  that  were  wont  and  »aged  the 
ought  to  flow  and  pass  through  the  said  watercourse,  on  the  same  [#5331 
day  and  year  aforesaid,  and  on  divers  other  days  and  times  after- 
wards, between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, did  overflow  and  remain  in  the  said  king's  common  high- 
way there,  and  thereby  the  same  was,  and  yet  is,  greatly  hurt* 
damaged,  impaired,  and  spoiled,  so  that  the  liege  subjects  of  our 
said  lord  the  king  through  the  same  way*  with  their  horses, 
coaches^  carts,  and  carriages,  then  and  on  the  said  other  days  and  • 

times,  could  npt,  nor  yet  can  go,  return,  pass,  repass,  ride,  and 
labour,  as  they  ought  and  were  wont,  to  do,  to  the  great  damage, 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  lord 
the  king  through  the  same  highway  going,  returning,  passing,  re- 
passing, riding,  ajad  labouring,  and  against  the  peace,  Sec. 


(1)  [This  indictment  contains  (i)  Cro.  C.  C.  8th  Ed.  306.  and 
three  counts  in  the  London  edi-  ante  fi21'.  and  see  precedent  and 
tion.]  note  ante  632*. 
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For  erect-      *  That  W.  G.  late  of,  Sec.  on,  &c.  with  force  and  arms,  at,  Sec. 
and  dams*  aforesaid,  in  and  across  a  certain  navigable  river,  being  the  king's 
ia  the        common  highway  there,  called  the  River  Thames,  otherwise  the 
Thanes     Thames,  used  for  all  the  liege  subjects  of  our  said  lord  the  king, 
and  there-  with  their  barges,  boats,  and  other  vessels,  to  navigate,  sail,  pass, 
thenaviga- an<*  repass,  in  and  along,  at  their  free  will  and  pleasure,  unlawful- 
**<*•(')       ly  and  injuriously  did  erect  and  place,  and  cause  to  be  erected 
*■         J  and  placed,  certain  ledges  and  dams,  to  wit,  two  ledges  and  two 
dams,  respectively,  composed  of  wood,  gravel,  earth,  and  stones, 
and  being  of  great  height  and  length,  to  wit,  each  thereof  five 
feet  in  height,  and  seventy  feet  in  length,  and  the  same  ledges 
and  dams,  and  each  of  them  respectively,  so  as  aforesaid  erected 
and  placed  in  and  across  the  said  river  and  highway,  from  the 
said,  &c.  until  the  day  of  the  taking  of  this  inquisition  at,  tec. 
aforesaid,  he  the  said  W.  G.  unlawfully,  obstinately,  and  injurious- 
ly, did  continue,  and  still  doth  continue,  by  reason  whereof  the 
liege  subjects  of  our  said  lord  the  king,  during  all  the  time  afore- 
said, could  not,  nor  can  they  now,  navigate,  sail,  pass  and  repass, 
with  their  barges,  boats,  and  other  vessels,  in  and  along  the  said 
river  and  highway,  as  they  before  used  and  were  accustomed  to 
do,  and  stilf  of  right  ought  to-do,  without  great  peril  and  danger 
[*640]   of  their  lives,  and  *  the  destruction  and  loss  of  their  said  barges, 
boats,  and  other  vessels,  to  the  great  damage,  &c.  {conclusion  as 
Second      ante  639*.]  And  the  jurors,  Sec.  aforesaid,  upon  their  oath  afore- 

conTinuinff  sa^>  ^°  furtnep  present,  that  the  said  W.  G.  afterwards,  to  wit, 
ledges  and  on  the  said,  Sec.  and  continually  from  thence  until  the  day  of  the 

erected  by  **kmS  °f  tn*s  inquisition,  with  force  and  arms,  at,  Sec.  aforesaid, 
others.       two  other  ledges  and  two  other  dams,  &c.  [as  in  the  first  count] 
which  had  been  before  that  time  unlawfully  erected,  &c*  unlaw- 
fully, obstinately,  and  injuriously,  did  continue,  and- still  doth  con- 
tinue, the  same  so  erected  and  filaced,  life,  [same  to  thi'end*] 
For  a  mil-       That  from  time  whereof,  Sec.  there  has  been  and  still  is  a  com- 

sance  in     mon  watercourse,  near  a  certain  place  called  T.  within  the  parish 

diverting  .  r  r 

a  water*     of  S.  in  the  said  county,  which  continually  during  all  the  said  • 

course        time,  at  all  times  of  the  year  (m)  hath  run,  and  been  used  and  ac- 
runmng  *  »  7        v    y  ' 

into  a  pub*  customed  and  of  right  ought  without  any  obstruction  or  irapedi- 

lic  pond. 

(m) 

(/)  Cro.  C.  A.  381:  see  precedent       (m)  4  Went.  223*  see  precedent 
and  notes  ante  632*.  and  note  ante  632*. 
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inent,  to  run  out  of  the  land  of  B.  S.  called,  &c.  into  and  along 
the  common  highway,  there  leading  from,  &c.  to,  &c.  and  into  a 
certain  pond  in  the  said  common  highway,  there,  and  from  the 
said  pond  into  the  lands  of  J.  O.  at  which  said  watercourse  and 
pond  the  inhabitants  of  the  said  parish  of  S.  and  all  other  his  said 
majesty's  subjects,  in  and  through  the  said  common  highway 
passing  and  repassing,  all  the  said  time  have  used,  and  of  right 
been  accustomed  to  water  their  cattle  at  their  free  will  and  plea- 
sure. Nevertheless,  the  jurors,  Sec.  present,  that  B.  S.  late  of, 
Sec.  in  the  county  aforesaid,  and  R.  S.  late  of,  &c.  on,  Sec.  with 
force  and  arms,  at,  8cc.  aforesaid,  in  and  across  the  said  water- 
course, in  the  said  highway  there,  a  certain  mound,  bank,  or  dam, 
did  then  and  there  make,  erect  and  build,  and  the  same  did  raise 
so  high  that  the  said  water  in  its  said  ancient  course  was  obstruct- 
ed, and  into  the  said  pond  did  not  run  as  it  was  used,  and  accus- 
tomed, and  ought  to  do,  so  that  the  inhabitants  of  the  said  parish, 
and  all  other  his  majesty's  subjects,  in  and  through  the  said  com- 
mon highway  passing  and  repassing,  were,  and  still  are  deprived 
of  the  use  of  the  said  pond  and  water  for  their  cattle,  and  hin- 
dered from  enjoying  the  same  as  they  ought,  and  were  wont  to 
do,  to  the  great  damage  and  common  nuisance,  not  only  of  all  the 
inhabitants  of  the  said  parish  of  S.  but  of  all  other  the  liege  sub- 
jects of  our  said  lord  the  king,  in  and  through  the  said  common 
highway  passing,  and  going,  and  against  the  peace,  Sec.  [Second  Second 

count  like  the  first,  only  stating  the  frond  alone  as  used  by  the  in* 

* 

habitants,  and  affected  by  the  obstruction.'] 

*  That  a  part  of  the  river  Thames  lying  and  being  in  the  parish  For  a  nui- 

of  E.  within  the  county  of  K.  is,  and  from  time  whereof,  &c.  obstruct 

hath  been  a  navigable,  and  an  ancient,  and  common  king's  high-  t|on  on  the 

river 
way,  there  used  for  all  the  liege  subjects  of  our  said  lord  the  Thames, 

now  king,  and  his  predecessors,  with  ships,  barges,  lighters,  ty  **«P- 

•  in£  *  vet* 

boats,  whernes,  and  other  vessels  to  navigate,  sail,  row,  pass,  and  set  sunk 

repass,  and  labour  in,  upon,  and  along  the  same  at  their  free  will  trlr^1 1 
and  pleasure,'  without  any  obstructions  or  impediments  whatso- 
'  ever.  And  the  jurors,  8cc.  do  further  present,  that  A.  B.  late  of, 
Sec.  on,  Sec.  and  from  thence  continually,  until  the  day  of  the, 
taking  of  this  inquisition  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully  and  injuriously,  a  certain  ship  or  vessel,  be* 
fore  that  time  sunk  in  the  said  part  of  the  said  river,  in  the  pa- 
rish and  county  aforesaid,  and  in  the  said  ancient  king's  high* 
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way,  there,  obstructing,  straitening,  and  making  dangerous  tfce- 
navigation,  and  free  passage  of,  in,  through,  along,  and  upon 
the  said  part  of  the  said  ri? er,  and  ahcient  and  common  king's 
highway,  there,  so  that  the  liege  subjects  of  our  said  lord  the 
king,  during  all  the  time  aforesaid,  navigating,  sailing,  row* 
ing,  passing,  repassing,  and  labouring  with  ships,  barges,  light* 
era,  boats,  wherries,  and  other  vessels,  in,  through,  along,  and 
upon  the  said  part  of  the  said  river,  and  ancient  and  common 
king's  highway  there,  during  all  that  time,  could  not,  and  yet  can- 
not, navigate,  sail,  row,  pass,  repass,  and  labour,  with  ships,  fee. 
upon  their  lawful  and  necessary  business,  affairs,  and  occasions, 
in,  through,  along,  and  upon  the  said  part  of  the  said  river,  and 
ancient  common  king's  highway,  there,  so  safely,  and  in  so  con- 
venient and  commodious  a  manner,  as  of  right  they  ought,  and  be- 
fore had  been  used  and  accustomed  to  do,  to  the  great  danger, 
damage,,  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lord  the  king,  during  all  the  time  aforesaid,  navigating,  sail- 
ing, rowing,  passing,  repassing,  and  labouring  with  ships,  &c.  in, 
through,  along,  and  upon,  the  said  part  of  the  said  river,  and  an- 
cient and  common  king's  highway  there,  or  having  occasion  so  to 
do,  to  the  great  obstruction  of  the  trade  and  navigation  of  and 
upon  •  the  said  river,  and  ancient  and  common  king's  highway 
there,  in  contempt,  See.  to  the  evil  example,  fee.  and  against  the 
peace,  8c c. 


INDICTMENTS,  &c.  FOR  NUISANCES  NEAR  TO 

HIGHWAYS. 


For  know*     That  T.  G.  late  of,  8cc.  yeoman,  on,  Sec.  and  on  divers  other 

S«ao^ days  and  ^^i  betwecn  that  day  and  the  day  of- the  taking  of 
ruly  bull    this  inquisition,  unlawfully  did  keep  at  large,  and  still  doth  keep 

through     at  *  larSc'  *  cert*"*  bull,  of  a  very  fierce,  furious,  and  unruly  na» 
which       ture,  in  a  certain  open  field  called  C,  situate,  lying,  and  being  at 

a  public     (&e  parish  of  D.,  in  the  said  county  of  M.,  (the  same  field,  on  the 
footway. 

(»> 

[•648] 


«* 


(»)  Cro.  C.  C.  8th  Ed,  310.  Cro.  a  A.  362. 
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days  and  timet  aforesaid,  and  still  being,  in  the  possession  and  oc- 
cupation of  him,  the  said  T.  G.)  and,  that  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  there  was,  and  atill  is,  (o) 
a  certain  ancient  common  and  public  footway,  leading  from  the 
town  of  A.,  in  the  parish  aforesaid,  through  and  along  the  said 
field,  towards  and  unto  the  town  of  H.,  in  the  same  county,  used 
for  all  the  liege  subjects  of  our  said  lord  the  king,  to  pass  and 
repass,  in,  through,  over,  and  along  the  same  at  their  free  will 
and  pleasure,  about  their  lawful  affairs  and  business.  And  that 
the  said  bull,  on,  Sec.  at,  &c.  furiously  ran  at,  to,  and  against  one 
M.  D.,  a  liege  subject  of  our  said  lord  the  king,  then  passing  in, 
and  along  the  said  footway,  in  the  said  field,  about  his  lawful  af- 
fairs and  business ;  and  then  and  there,  with  its  head  and  horns, 
furiously  pushed  at,  cast  down,  and  prostrated  the  said  M.  D. 
there,  and  greatly  hurt,  bruised,  gored  and  wounded  the  said  M. 
D.  in  and  upon  the  left  shoulder  of  her,  the  said  M.  D.  insomuch 
that  her  life  was  greatly  despaired  of.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  bull 
afterwards,  to  wit,  on  the  said,  &c.  and  on  the  said  other  days  and 
times  above  mentioned,  at,  &c.  so  being  in  the  said  field,  and  of 
such  nature  as  aforesaid,  furiously  ran  at  and  after  divers  other 
liege  subjects  of  our  said  lord  the  king,  then  passing,  and  re- 
passing, in  and  along  the  said  footway,  in  the  said  field  there, 
about  their  lawful  affairs  and  business,  and  thereby  greatly  affright- 
ed, terrified,  and  alarmed  the  said  last-mentioned  subjects,  and 
divers  other  liege  subjects  of  our  said  lord  the  king,  on  the  days 
and  times  aforesaid,  having  occasion  to  pass,  and  repass,  in  and 
along  the  said  footway,  in  the  said  field,  could  not,  nor  can  they 
now  pass  or  repass  in  and  along  the  same  without  great  hazard 
and  danger  of  being  torn,  gored,  and  wounded  by  the  said  bull, 
(he  the  said  T.  G.  on  the  said  days  and  times  respectively  above 
mentioned,  and  long  before,  and  still  well  knowing  (/b)  the  said 
bull  to  be  of  such  fierce,  furious,  and  unruly  nature,  and  accus- 
tomed to  run  at,  and  after,  and  injure  persons  passing,  and  repass- 
ing, over,  through,  and  along  the  said  field  there,)  to  the  great 


(o)  The  preferable  allegation  is  certain   common  and  public   foot- 

"  that  before,  and  at  the  time  of  the  way,  fee." 

committing  of  the  offence  hereafter  (  p)  As  to  the  scienter  see  12  Mod. 

mentioned,  there  was  and  still  ia  a  332. 

Vol.  IT.  3  F 
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damage  of  the  said  M.  D.,  to  the  great  terror  and  common  nui- 
sance of  all  the  liege  subjects  of  our  said  lord  the  king,  passing, 
and  repassing)  in  and  along  the  said  footway,  in  the  said  field 
[#643]   *  there,  to  the  evil  and  pernicious  example  of  ail  others  in  the 

like  case  offending,  and  against  the  peace,  Sec. 
For  keep-  That  W.  B.  late  of,  fee.  on,  &c.  and  on  divers  other  days  and 
cm*  *do!T~  ^mes»  hetween  that  day  and  the  day  of  the  taking  of  this  inquisi- 
unmuzzl-  tion,  at,  fee.  aforesaid,  near  unto  the  king's  common  highway 
highway.  tnere>  unlawfully  did  keep,  and  still  doth  keep,  a  certain  large 
(?)  dog,  of  a  very  fierce  and  furious  nature,  and  the  said  dog,  on  the 

said,  &c.  and  on  the  said  other  days  and  times,  at,  Sec.  aforesaid* 
hear  unto  the  said  highway  there,  unlawfully  did  permit,  and  suf- 
fer, and  still  doth  permit  and  suffer  to  go  unmuzzled,  and  at  large* 
(r)  by  reason  whereof  the  liege  subjects  of  our  said  lord  the  king, 
on  the  said,  &c.  at,  Sec.  aforesaid,  could  not,  nor  can  they  now  go, 
I  return,  pass,  and  labour  in  and  through  the  said  highway  there, 

without  great  hazard  and  danger  of  being  bit,  maimed,  and  torn 
by  the  said  dog,  and  losing  their  lives,  to  the  great  damage,  terror, 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  lord 
the  king,  in,  by,  and  through  the  said  highway  there,  going,  re- 
turning, passing,  repassing,  and  labouring,  to  the  evil  example* 
&c.  and  against  the  peace,  &c. 
For  a  nui-  •  That,  &c.   [describe  the  highway  as  ante  576*.  or  593*.  and 
keeping  a  /**w  fi^cced  thuaJ]     And  the  jurors  aforesaid  upon  their  oath 
pack  of     aforesaid,  do  further  present,  That  J.  B.  late  of,  &c.  upon,  &c.  at, 
'and  pla-     &c-  aforesaid,  was,  and  long  before  had  been,  and  ever  since  hath 

cingcar-    been,  and  yet  is  possessed  of  a  certain  house  called  T.  house,  and' 

non  near       „ 

the  road,    °*  a  certain  yard  to  the  same  house  belonging-,  which  said  house 

2eCaTby  and  yard  are  aituate>  lvinS>  ^  befog*  a*>  &c-  aforesaid,  and  are 
vu  infect-  near  adjoining  to  the  said  public  road,  and  king's  common  high* 
ed.(#) 


m»—mm 


Cq)  From  Cro.  C.  C.  311.  see  an-  As  to  nuisances  in  general  sec 

other   precedent,    Burn,    J.  Dogs.  Bac  Ab.  Nuisances.  Hawk.  b.  1  c 

Williams,  J.  Dogs.  76.  In  order  to  constitute  a  nuisance 

(r)  Semble  that  it  ought  to  be  al-  by  the   exercise  of  trade,   &c.  it  is 

leged,  that  the  defendant  knew  of  not  necessary  that  the  smell  or  other 

the  mischievouB  propensity  of  his  inconvenience  complained  of  should 

dog.  be  unwholesome  ;  it  is  sufficient  if 

(*)  See  other  Precedents.     1  Burr,  it  impairs  the  enjoyment  of  lite  or 

333.  4   Wentw.   213.  224    225     6  property,  1  Burr.  335-   And  the  ma* 

Wentw*  417.     Cro.  C.  C  301.  3-6.  terial  merest*  in  a  neighbourhood  of 

311.     Cro.  C.  A  365.    Slarkie,  657  noisome  smel's  is  indictable,  Peaket 

to  661.  and  post  64/%  Rep.  91.   With  respect  to  the  mode 
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way,  lying,  and  being  at,  fee.  aforesaid.  And  that  the  said  J.  B. 
being  so  possessed  of  the  said  house  and  yard,  as  aforesaid,  and 
well  knowing  *  the  premises  aforesaid,  but  being  a  person  of  [*644] 
wicked  mind  and  disposition,  and  having  no  regard  for  the  law  of 
this  realm,  or  lor  the  health  and  welfare  of  the  liege  subjects  of 
our  said  present  sovereign  lord  the  king,  so  going,  passing,  and 
repassing,  in,  upon,  through,  and  along  the  said  public  road,  and 
lung's  common  highway,  as  aforesaid,  Sec.  on,  Sec.  and  upon  di- 
vers other  days  and  times,  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  with  force  and  ai^ns,  at,  fcc.  aforesaid,  to 
wit,  at  the  said  house  commonly  called  T.  house,  and  at  and  with- 
in the  said  yard  to  the  same  house  belonging  and  adjoining,  and 
Also  by,  and  near  the  said  part  of  the  said  public  road  and  king's 
common  highway  aforesaid,  lying  and  being  within,  &c.  aforesaid, 
to  which  the  said  house  and  yard^re  now  adjoining  as  aforesaid, 
did  unlawfully,  wilfully  and  injuriously,  keep,  and  cause  and  pro* 
cure  to  be  kept,  a  great  number  of  dogs  and  bitches,  that  is  f 
say,  twenty  dogs  and  twenty  bitches,  and  the  said  several  dogs 
and  bitches  he  the  said  J.  B.  upon  the  said,  &c.  and  at  and  upon 
the  said  divers  other  days  and  times*  between  that  day  and  the 
day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at,  &c. 
aforesaid,  to  wit,  at  the  said  house  commonly  called  T.  house,  and 
at  and  within  the  yard  to  the  said  house  belonging,  and  also  by 
and  near  the  said  part  of  the  said  public  road  and  king's  common 
highway  aforesaid,  lying  and  being  within,  fee.  aforesaid,  to  which 
the  said  house  and  yard  are  near  adjoining  as  aforesaid,  did  un- 
lawfully and  injuriously  feed  and  cause  to  be  fed  with  offals,  en- 
trails, and  pieces  of  stinking  carrion,  and  dead  carcases  of  beasts 
and  other  filth,  by  reason  whereof  the  air  at  and  near  the  said 
part  of  the  said  public  road  and  king's  common  highway  afore- 
said, lying  and  being  within,  fee.  aforesaid,  to  which  the  said 
house  and  yard  are  near  adjoining  as  aforesaid,  upon  the  said,  &c. 
aforesaid,  and  at  and  upon  the  said  divers  other  days  and  times 


of  describing  the  nuisance,  the  term  If  the  prosecutor  be  one  of  the  per- 

hqxiou*  is  a  good  description  of  the  ions  whose  comfort  the  annoyance 

nuisance.    1  Burr.  333.    It  is  also  particularly  affected,  he  wilt  be  en- 

sufficient*  if  the  offence  be  laid  in  a  titled  to  his  costs  as  a  party  grieved 

parish,  without  specifically  showing  under  5  W.  &  M.  c.  11.  8*  3*  16 

the  spot  from  which  it  arose,  or  the  East,  194 
persons  whom  it  affected,  id*  ibid. 
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the  aforesaid  last  mentioned  public  rotd  and  king's  common  high- 
way* lying,  and  feeing  at,  &c.  aforesaid,  to  wit,  at  a  certain  place, 
situate  widun,  fcc.  aforesaid  And  the  said  jurors,  &c.  do  farther 
present,  that  U&e  said  I.  3-  well  knowing  the  premises  last  afore- 
said, but  being  such  person  as  aforesaid*  upon  toe  said,  &c.  and  at 
and  upon  divers  other  days  and  dimes,  between  that  day,  and  the 
day  of  taking  this  inquisition,  with  force  and  arms,  at,  Sec.  aforesaid, 
that  is  to  say,  at  the  said  last  mentioned  house,  commonly  called  T. 
house,  and  at  and  within  the  said  yard  to  the  same  house  belongs 
ing,  and  a}  so  by  and  near  the  said  part  of  tie  said  last  mentioned 
road  and  king's  common  highway,  lying,  and  being  at,  fee  aforesaid* 

*  to  wit,  at  the  said  place  there  situate,  within,  &c.  aforesaid,  and  VO 
which  the  said  last  mentioned  house  and  yard  are  near  adjoining* 
as  last  aforesaid?  did  unlawfully,  wilfully,  and  injuriously,  lay,  place* 
and  put,  and  cause  and  procure  to  be  laid,  placed,  and  put,  other 
great  quantities  of  offals,  entrails,  and  pieces  of  stinking  carrion, 
and  dead  carcases  of  beasts,  and  other  filth,  by  reason  whereof 
the  air  at  and  near  the  said  part  of  the  said  last  mentioned  public 
road  and  king's  common  highway,  lying,  and  being  at  T.  aforesaid, 
to  wit,  at  the  said  place,  there  situate,  within,  fee*  aforesaid,  and  to 
which  the  said  last  mentioned  house  and  yard  are  near  and  adjoin- 

*  ing,  as  last  aforesaid,  upon  the  said,  &c.  and  at  and  upon  the  said 
divers  other  days  and  times,  between  that  day,  and  the  day  of 
taking  this  inquisition,  at,  kc.  aforesaid,  was  and  yet  is  filled,  tainted] 
and  impregnated  with  noxious,  hurtful,  and  offensive  stinks  and 

r*6471  smells,  to  *  the  common  nuisance  of  all  the  liege  people  and  sub* 
jects  of  our  said  present  sovereign  lord  the  now  king,  going; 
passing  and  repassing,  in,  upon,  through,  and  along  the  said  part 
of  the  said  last  mentioned  public  read  and  king's  common  high- 
way, lying,  and  being  at  T.  aforesaid,  to  wit,  at  the  said  place, 
there  situate,  within,  Sec.  and  to  which  the  said  last  mentioned 
house  and  yard  are  near  and  adjoining  as  last  aforesaid,  in  can* 
tempt  of  our  said  present  sovereign  lord  the  king  and  his  laws, 
to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending,  and  also  against  the  peace  of  our  said  present  sove- 
reign lord  the  king,  his  crown  and  dignity. 
The  like        [Another  precedent  for  a  similar  nuisance  contains  in  addition 

in);  dogs    t0  tne  above? tne  following  allegation.}    And  also  thereby  the  said 
wi-ich       dogs  and  bitches  so  kept  and  confined  as  aforesaid,  in  the  several 

no \ea  in    day*  and  times  aforesaid,  and  in  the  night  time  of  the  said  several 
the  night 


days  daring  the  natural  and  proper  hours  ot  rest  of  the  liege  sub- 
jects of  our  said  lord  the  king,  inhabiting  the  said  dwelling  houses' 
iit  Sec.  aforesaid,  made  divers  loud  ft  lis,  moans,  and  offensive1 
noises,  and  thereby  the  said  liege  subjects  of  our  said  lord  the 
king  so  inhabiting  the  dwelling  houses  aforesaid,  on  the  said  seve- 
ral times  aforesaid,  at,  8c c.  Were  greatly  annoyed  and  deprived  of 
their  natural  rest. 

[Commencement  as  ante  2*.]  That  T.  T.  late  of,  &c.  on,  8cc.  For  keep, 
and  ondi vers  other  days  and  times  between  that  day  and  the  day  J^arapub- 
of  the  taking  of  this  inquisition  with  force  and  arms,  at,  Sec.  near  lie  street, 
the  dwelling  houses  of  divers  liege  subjects  of  our  said  lord  the    ' 
king,  and  a<so  near  divers  public  streets  and  common  highways, 
there  did  and  yet  doth  keep  ten  hogs ;  and  the  said  hogs  then  and 
there  to  wit,  on  the  said,  8tc,  and  on  the  said  other  days  and  times 
at,  8tc.  aforesaid,  unlawfully  and  injuriously  did  feed,  and  yet'  doth 
feed,  with  the  offal  and  entrails  of  beasts  and  other  filth,  by  reason 
-whereof  divers  noisome  and  unwholesome  smells  and  stenches 
during  the  time  aforesaid,  did  from  thence  there  arise,  and  the  air 
there  was  and  yet  is  thereby  greatly  corrupted  and  infected,  to 
the  great  damage  and  common  nuisance  not  only  of  all  the  liege 
subjects  of  our  said  lord  the  king  there  resident  and  dwelling,  but 
also  to  all  the  liege  subjects  of  our  said  lord  the  king  passing  and 
repassing  in,  by,  and  through  the  said  streets  and  common  high- 
ways there,  to  the  evil  example  of  all  others  in  the  like  case  of- 
fending, and  against  the  peace,  Sec. 

That  E.  H.  late  of,  Sec.  on,  Sec*  and  on  divers  other  days  and  For  killing 

times  then  before,  to  wit,  in,  See.  aforesaid,  and  near  the  dwelling*?{jce£n?*r 

♦"houses  of  divers  liege  subjects  of  our  said  lord  the  king,  and  al-  way  and 

so  near  a  certain  open  and  public  street  and  road  there,  common*  ieavinj- 

ly  called  M.  street,  the  said  public  street  and  road  being  a  com-  the  car- 

cases,  &c» 
mon  street,  road,  and  thoroughfare  for  all  the  liege  subjects  of  there,  (u) 

our  said  lord  the  king,  with  their  coaches,  carriages,  horses,   [*648] 

waggons,  carts,  goods,  chattels,  and  merchandises,  to  go,  return, 

or  pass,  at  their  will  and  pleasure,  did  unlawfully  and  injuriously 

kill  and  slay,  and  cause'  to  be  killed  and  stayed,  forty  sheep,  and 


(0  Cro.  C.  C.  8th  Ed.  305.  7th  dictment  of  this  nature  ante  629*. 

E&.  533.    This  is  an  offence  at  com-  and  see   the  precedent  and  notes 

mon  law.    2  Ld.  Rayra.  1163.  ante  643*:    1  Stnu  686. 

(»)  4  Wcntw.  225.     fee  an  In- 
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the  excrements,  blood,  entrails,  and  other  filth,  coming  from  the 
said  sheep,  did  then  and  on  the  said  other  days  and  times  there 
cause  and  permit  to  lie  and  remain  in  the  said  open  and  public 
street  and  road  for  a  long  time,  whereby  divers  filthy,  noisome, 
and  unwholesome  smells  from  the  excrements,  blood,'  entrails, 
and  other  filth,  coming  from  the  said  sheep  as  aforesaid,  then  and 
on  the  said  other  days  and  times  there  did  arise,  so  that  the  air 
there  was  greatly  corrupted  and  infected,  to  the  great. damage  and 
common  nuisance,  not  only  of  all  the  liege  subjects  of  our  said 
lord  the  king  near  the  said  place  inhabiting  and  dwelling,  but  also 
of  all  other  liege  subjects  of  our  said  lord  the  king,  in,  by,  and 
through,  the  said  common  streets  and  highways  aforesaid,  going, 
returning,  and  passing,  and  against  the  peace  of  our  said  lord  the 
Second  king,  his  crown  and  dignity.  And  the  jurors  of  our  said  lord  the 
°°  king  upon  their  oath  aforesaid,  do  further  present  that  the  said 

£.  H.  on  the  said,  &c,  and  on  divers  other  days  and  times,  as  well 
before  as  after,  with  force  and  arms  at,  &c.  aforesaid,  near  the 
dwelling  houses  of  divers  liege  subjects  of  our  said  lord  the  king, 
and  also  near  divers,  streets  and  common  highways,  there  did  hang 
out  and  expose,  and  cause  to  be  hung  out  and  exposed  in  the  pub- 
lic and  open  street  and  road  aforesaid,  for  sale,  the  bodies  and 
carcases  of  divers  oxen,  cows,  heifers,  sheep,  lajnbs,  calves,  and 
pigs,  and  did  then  and  there  on  the  said,  &c.  and  divers  other  days 
and  times  between  that  day  and  the  day  of  the  taking  of  this  in- 
quisition, cause  and  permit  to  remain  in  the  said  open  street  and 
common  highway  for  a  long  time,  whereby  divers  noisome  and 
unwholesome  smells  did  then,  and  on  the  said  other  days  and 
times,  there  arise,  so  that  the  air  there  was  greatly  corrupted  and 
infected,  to  the  great  damage,  &c.  (as  in  first  count.) 
Against  a       That  H.  H.  late  of,  &c.  on,  &c.  and  on  divers  other  days  and 

for  using  l*mes  tnen  De^orc>  at>  &c*  in  a  certain  shop  of  him  the  said  H.  H. 
his  shop  as  situate  and  being  in  a  common  market  there  called  Leadenhall 
ter  house"  *  Market,  (the  said  market  being  a  common  passage  for  all  the 
in  a  public  liege  subjects  of  our  said  lord  the  king,  with  their  goods,  chat- 
(X)  tels,  and  merchandizes,  to  go,  return,  pass,  and  repass,  at  their 

[#649]    free  will  and  pleasure,)  did  unlawfully  and  injuriously  kill  and 


(*)  Cro;  C.  C.  8th  Ed.  301.  7th  Ed.  519.    And  see  ante  629*.  and  the 
precedent  and  note  ante  643*. 
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«lay,  and  cause  to  be  killed  and  slain  ten  lambs,  and  the  excre- 
tnents,  bloodf  entrails,  and  other  filth,  coining  from  the  said  lambs, 
did  then  and  on  the  said  other  days  and  times  respectively,  there 
cause  and  permit  to  lie  and  remain  in  the  said  shop  for  a  long 
time,  to  wit,  for  the  space  of  five  hours  on  each  of  those  days, 
whereby  divers  filthy  and  unwholesome  smells  and  stenches  from 
the  excrement,  blood,  entrails  and  other  filth,  coming  from  the 
Iambs  aforesaid,  then  and  on  the  said  other  days  and  times  res* 
pectively,  there  did  arise,'  and  the  air  there  was  thereby  greatly 
corrupted  and  infected,  to  the  great  damage  and  common  nuisance 
not  only  of  all  the  liege  subjects  of  our  said  lord  the  king  near 
there  inhabiting  and  dwelling,  but  also  of  all  other  the  liege  sub- 
jects of  our  said  lord  the  king,  in,  by,  and  through,  the  said  com- 
mon market  and  passage,  going,  returning,  passing,  repassing, 
and  labouring,  to  the  evil  example,  Sec.  land  against  the  peace,  Sec. 

That  J.  C.  late  of,  fee.  on,  Sec.  with  force  and  arms,  at,  &c.  For  erect- 
near  the  dwelling-houses  of  divers  liege  subjects  of  our  said  lord  I^ce*  with 
the  king  there,  and  also  near  divers  streets  and  common  highways  *  boiler, 
there,  did  unlawfully  and  injuriously  erect  and  set  up,  and  cause  uVor  tiuF 
to  be  erected  and  set  up  a  certffn  furnace,  with  a  boiler,  to  be  used  k}»ling  °J 
for  boiling  of  tripe,  and  other  entrails,  and  offal  of  beasts,  and  that  offal  of 
the  said  J.  C.  on  the  said,  &c.  and  on  divers  other  days  and  times  beasts-  W 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  at, 
Sec.  aforesaid,  divers  large  quantities  of  tripe  and  other  entrails, 
and  offal  of  beasts,  in  the  said  boiler,  unlawfully  and  injuriously 
did  boil,  whereby  divers  noisome  and  unwholesome  smokes  and 
smells,  did  then*  and  on  the  said  other  days  and  times,  from  thence 
tMre  arise,  so  that  the  air  there  was  greatly  corrupted  and  infect- 
ed, to  the  great  damage  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lord  the  king,  not  only  near  the  same  place  in- 
habiting and  residing,  but  also  in  and  through  the  said  common 
streets  and  highways  going,  returning,  passing,  and  repassing, 
and  against  the  peace,  Sec.  0 

[Commencement  as  ante  2*.j    That  A.  B.  late  of,  Sec.  On,  Sec.  The  like 
and  on  divers  other  days  and  times,  between  that  day  and  thej^*/|j? 
day  of  the  taking  this  inquisition,  with  force  and  arms,  at,  Sec. 
aforesaid,  to  wit,  in  a  certain  yard  or  backside  adjoining  to  his 


(y)  Cro.  C.  C  8th  Edit. 306. 7th  Ed.       («)  See  form,  6  Wentw.  M7. 
535.    1  Strs,  686.  Leg.  Flu.  25,  57.  . 
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[#64p]   dwelling  *  house  there  situate,  and  near  to  a  certain  public  street 
and  king's  highway  there  called  O.  Street,  and  also  near  to  the 
dwelling  houses  of  divers  liege  subjects  of  our  said  lord  the  king 
there  likewise  situate,  in  two  certain  vessels  commonly  called 
coppers,  unlawfully  and  injuriously  did  boil,  and  cause  and  pro- 
cure to  be  boiled,  several  large  quantities  of  tripe,  entrails,  offals, 
putrid  bellies,  and  paunches,  of  divers  beasts,  by  reason  whereof 
divers  great  smoke  and  fetid,  noisome,  obnoxious,  unwholesome 
smells  savours  and  odours,  stenches  and  stinks,  then  and  at  the 
said  divers  other  days  and  times  did  arise  and  ascend  from  the 
said  tripe,  entrails,  offals,  putrid  bellies,  and  paunches,  so  boiled 
as  aforesaid,  and  the  air  thereby  and  thereabouts  was  greatly  cor- 
rupted, contaminated,  and  infected,  and  the  said  dwelling  houses 
of  the  said  liege  subjects  of  our  said  lord  the  king,  situate  near 
the  said  yard  or  backside  adjoining  to  the  said  dwelling  house  of 
the  said  A.  B.  then  and  at  the  said  divers  other  days  and  times 
were  rendered  very  unwholesome,  offensive,  unfit,  and  improper 
for  habitation,  to  the  great  danger  and  hazard  of  breeding  an  in- 
fectious and  pestilential  disorder  among  the  liege  subjects  of  our 
said  lord  the  king,  to  the  great  damage  and  common  nuisance  as 
well  of  all  the  liege  subjects  of  our  said  lord  the  king,  in  and 
through  the  said  street  and  king's  highway  going,  returning, 
passing,  riding,  and  labouring,  as  of  an  the  liege  subjects  of  our 
said  lord  the  king  inhabiting  and  residing  near  the  said  yard  or 
backside  adjoining  to  the  said  dwelling  house  of  the  said  A.  B. 
and  against  the  peace,  &c.    That  the  said  defendant,  on  the  third 
day  of  May  in  the  year  aforesaid,  and  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  this  inquisition,  with 
force  and  arms,  &c.  &c.  (exactly  like  the  first  count,  only  leaving 
out  the  word  savours.)  And  the  jurors,  &c.  do  further  present  that 
the  said  A.  B.  on,  &c.  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  taking  this  said  inquisition, 
with  force  and  arms,  at,  Sec  to  wit,  behind  his  dwelling  house 
there  situate,  and  near  a  certain  public  street  and  king's  highway 
there,  called  O.  Street,  and  also  near  the  dwelling  houses  of  di- 
vers liege  subjects  of  our  said  lord  the  king,  there  likewise  situ- 
ate, unlawfully  and  injuriously  did  keep  a  certain  tripe  house  for 
the  purpose  of  boiling  of  tripe,  offals,  putrid  bellies,  and  stale  en- 
trails of  beasts  therein,  and  that  the  said  defendant  then  and  at  the 
said  other  times  in  the  same  tripe  house  did  boil}  and  cause  and 


Second 
count* 


Third 
count 
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procure  to  be  boiled,  several  large  quantities  of  tripe,  offals,  pu- 
trid bellies,  and  stale  entrails  of  beasts,  by  reason  whereof  divers 
fetid,  noisome,  and  unwholesome  smells,  savours,  and  stinks,  then  . 
and  at  the  said  divers  other  days  and  times  did  arise  and  ascend 
from  ,|he  said  last  mentioned  tripe,  *  offals,  and  putrid,  and 'stale  [*651] 
entrails  of  beasts,  so  boiled,  as  last  aforesaid,  and  the  air  thereby 
there  and  thereabouts  was' greatly  corrupted  and  infected,  and  the 
said  dwelling-houses  of  the  said  liege  subjects  of  our  said  lord 
the  king,  situate  near  the  said  tripe  house,  then  and  at  the  said 
several  other  days  and  times  were  rendered  very  unwholesome 
and  unfit  for  habitation,  to  the  great  damage,  Sec.  [conclusion  aa 
ante  650*.] 

[Commencement  as  ante  2*  vol.  2.]    That  H.  R.  late  of,  &c  On  a  Road 
on,  Sec.  at,  See.  aforesaid,  unlawfully  and  injuriously  did  erect  and  erecting-  a 
cause  to  be  erected,  a  certain  building,  called  a  necessary  house,  necessary 
•upon  a  certain  piece  of  land,  whereof  he  the  said  H«  R.  was  then  to  a  public 
and  there  occupier,  adjacent  to  and  within  fifty  feet  of  a  certain  h^h wt?y# 
road  from,  Sec.  across,  See.  into,  See.  and  the  aforesaid  building  came  a 

so  made  and  erected  as  aforesaid,  from,  Sec.  aforesaid,  at,  fee. common 

nuisance, 

aforesaid,  until  the  day  of  the  taking  this  inquisition,  unlawfully  contrary  td 
and  injuriously  did  continue,  and  still  doth  continue,  to  the  great the  acta(<0 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king,  not  only  thereabouts  inhabiting  and  dwelling,  but 
also  all  those  subjects  in,  by,  and  through  the  same  road  going, 
returning,  passing,  and  travelling,  against  the  form  of  the  statute, 
in  such  case  made  and  provided,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  and  also  against  the  peace  of  our  said  lord  the 
long,  his  crown  and  dignity.    And  the  jurors,  Sec.  do  further  Second 
•present,  that  on,  Sec.  a  certain  road  was  erected  and  made,  from, counCa 
Ice.  across,  Sec.  into,  Sec.  by  virtue  of  and  in  pursuance  of  a 
certain  Act  of  Parliament,  made  and  passed  in  the  29th  year  of 
the  reign  of  our  sovereign  lord  George  the  Second,  by  the  grace 
of  God,  of  Great  Britain,  Sec.  entitled,  Sec.  [act  out  the  title  of  the 
Act."]    And  the  jurors,  8cc.  do  further  present,  that  in  and  by  the 
aforesaid  Act  of  Parliament  it  was  amongst  other  things  ordained 
and  enacted  that  no  building  should  be  erected  on  any  new  foun- 
dation by  any  proprietor  or  occupier  of  lands  adjacent  to  the  said 


(a)  See  4  Wentw.  225.  Quaere,    ed  a  "common  and  public  high- 
if  the  road  ought  not  to  Jbe  term*   way." 
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new  road,  within  fifty  feet  of  the  said  road,  and  that  no  part  of  the 
said  new  road  should  he  paved,  and  if  any  such  buildings  should 
•    be  thereafter  erected,  or  any  part  of  such  new  road  should  be 
paved,  contrary  to  the  true  intent  and  meaning  of  such  Act,  the 
same  should  be  deemed  common  nuisances.    And  the  jurors, 
&c  do  further  present,  that  H.  R.  late  of,  fee.  on*  fee*  was  the 
occupier  of  certain  lands  adjacent  to  and  within  fifty  feet  of  the 
said  road,  to  wit,  of  a  certain  piece  of  land  on  the  east  side  of  the 
[*652]  road  from,  Ice.  across,  fee*  into,  &c.  And  *the  jurors,  fee.  do  fur* 
ther  present,  that  the  said  H.  R.  well  knowing  the  premises  af- 
terwards, to  wit,  on  the  said,  Sec.  at,  fee.  aforesaid,  unlawfully 
and  injuriously  did  erect  and  cause  to  be  erected,  a  certain  buil- 
ding  on  a  new  foundation,  he  the  said  H.  R.  being  occupier  of 
such  lands  adjacent  to  the  said  new  road,  within  fifty  feet  of  the 
said  new  road,  in  contempt,  fee  against  the  form  of  the  statute, 
fee.  and  against  the  peace,  fee. 
For  laying     That  R.  S.  late  of,  fee.  on,  fee.  arid  on  divers  other  days  and 
in  a  public  times,  .between  that  day  and  the  day  of  taking  this  inquisition, 

market,      wjth  force  and  arms  at,  fee.  aforesaid,  to  wit,  in  a  certain  common 

whereby 

the  air  in-  and  public  market  there,  called  the  Borough  market,  unlawfully 

fected  and  amj  injuriously  did  put,  place,  and  leave,  and  caused  and  procured 

annoyed,     to  be  put,  placed,  an{l  left,  divers  large  quantities  of  dung  and 

(  J  filth,  whereby  divers  noxious  and  unwholesome  smells  from  the 

said  dung  and  filth  did  then  and  there  arise,  and  thereby  the  air 

there  became  and  was  greatly  corrupted  and  infected,  to  the  great 

damage  and  common  nuisance  not  only  of  all  the  liege  subjects  of 

our  said  lord  the  king  inhabiting  and  residing  near  the  place 

where  the  said   dung  and  filth   was  so  put,  placed,  and  left  as 

aforesaid,  but  also  of  all  other  liege  subjects  of  our  said  lord  the 

king,  in,  by,  and  through  the  said  market,  and  near  the  place 

aforesaid,  going,  returning,  passing,  and  repassing,  and  against  the 

peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

For  boiling      That  J.  B.  late  of,  fee.  on,  fee.  and  on  divers  other  days  and 

bioto^or  time5'  betwcn  that  day  and  the  dav  of  the  taking  of  this  inquisi- 
makingco-  tion,  wilh  force  and  arms,  at,  fee.  aforesaid,  in  a  certain  building 
^tri#  W    belonging  to  the  dwelling-house  of  the  said  J.  B.  there  situate  and 


(6)  This  indictment  was  drawn       (c)  Cro.  C.  C.  fth  Ed.  5&    1 
by  a  very  eminent  pleader  now  at    Spa.  686.  Leg.  Flu.  25, 57. 
the  bar.    1  Stra.  666. 
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being,  and  also  near  the  dwelling-houses  of  divers  subjects  of  our 
said  lord  the  king,  and  near  divers  public  streets  and  common 
highways  there,- did  unlawfully  boil  and  cause  to  be  boiled,  a 
great  quantity-  of  bullock's  blood  and  other  filth,  for  the  making 
and  mixing  of  colours,  whereby  divers  noisome  and  unwhole- 
some smells,  on,  &c.  aforesaid,  and  on  the  said  other  days  and 
times  during  the  time  aforesaid,  at,  &c.  aforesaid,  did  from  thence  * 

arise,  so  that  the  air  there  was  thereby  greatly  corrupted  and  in- 
fected, to  the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  add  lord  the  king,  not  only  there  inhabiting 
and  residing,  but  also  going,  returning,  passing,  and  repassing, 
through  the  said  street*  and  highways  there,  and  against  the 
peace,  &c. 

•[Commencement  as  ante  2*  vol.  2.]  That  H.  T.  late  ot>  &c.  Indictment 
on,  See.  with  force  and  arms,  at,  See.  near  divers  public  streets  hartshorn 

being  the  king's  common  highways  there,   and  also  near  the  \n  •  build- 

injr  erect- 
dwelling  houses  of  divers  liege  subjects  of  our  said  lord  the  king  ed  near 

there  situate  and  being,  did  unlawfully  and  injuriously,  make, Public  fJX 
#  streets*  («) 

erect,  and  build,  and  cause  and  procure  to  be  made,  erected,  and  First  count 
built,  a  certain  erection  or  building,  for  the  purpose  of  making  and  .for  erect- 
extracting  a  certain  liquor  called  hartshorn,  otherwise  spirit  ofln|(\c.Vor 

hartshorn,  from  the  bones  of  beasts  and  other  animals  therein,  and the  Pu£- 
,._1-%  ■■•••«         .  •    .  pose  of  ma- 

did unlawfully  and  injuriously  make,  setup,  and  place, and  cause,kjng harts- 

and  procure  to  6e  made,  set  up,  and  placed,  in  the  said  build- ^rntberc" 
ing,  divers  stoves,  furnaces,  cauldrons,  and  boilers,  to  wit,  two  [#653] 
stoves,  two  furnaces,  two  cauldrons,  and  two  boilers,  for  the  pur- 
pose of  burning,  calcining,  and  boiling,  the  bones  of  beasts  and 
other  animals  therein,  in  order  to  prepare  the  same  for  making  and 
extracting  the  said  liquor  therefrom,  and  for  the  purpose  of  making 
and  extracting  the  said  liquor  therefrom ;  and  that  the  said  H.  T. 
afterwards,  to  wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  taking  of  this  inquisi- 
tion, with  force  and  arms,  at,  fee.  aforesaid,  did  unlawfully  and 
injuriously  burn,  calcine,  and  boil,  and  cause  and  procure  to  be 
burnt,  calcined,  and  boiled,  in  the  said  stoves,  furnaces,  cauldrons, 
and  boilers,  respectively,  so  made,  set  up,  and  placed,  in  the 
said  building  as  aforesaid,  divers  large  quantities  of  the  bones  of 
beasts  and  other  animals,  that  is  to  say,  one  thousand  bushels  of 


(d)  See  Cro.  C.  C.  8th  Ed.  311. 1  Stra.  686.  Leg.  Flu.  25,  57. 
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the  bones  of  beasts  and  other  animals,  for  the  purpose  aforesaid, 
and  did  then  and  there  make  and  extract  divers  large  quantities 
of  the  said  liquor,  that  is  to  say,  one  hundred  gallons  of  the  said 
liquor,  from  the  said  bones  of  beasts  and  other  animals,  so  burnt, 
calcined,  and  boiled,  in  the  said  stoves,  furnaces,  cauldrons,  and 
boilers,  respectively,  as  aforesaid,  by  means  of  which  said  pre* 
mises  divers  large  quantities  of  noisome,  noxious  and  unwhole- 
some smokes,  smells,  and  stenches,  on  the  daya  and  times  afore- 
said, then  and  there  were  emitted,  sent  forth,  and  issued  from  the 
said  building,  and  the  air  there  on  the  days  and  times  aforesaid, 
was  thereby  greatly  filled  and  impregnated  with  many  noisome 
offences,  and  unwholesome  smells,  stinks,  and  stenches,  and  ban 
been  corrupted  and  rendered  very  insalubrious,  to  the  great 
Second      damage,  &c.    \contlu9ion  as  fiost  654*/)  And  the  jurors,  fcc.  do 
the  defend-  further  present,  that  the  said  H.  T.  on  the  said,  &e.  and  continu- 
ant con-      ai|y  from  that  time  until  the  day  of  the  taking  of  this  inquisition* 
building     with  force  and  arms,  at,  See*  aforesaid,  a  certain  erection  or  build* 

a^befb**'  w£'  *°r  the  *  Pun>°8C  °f  making  and  extracting  the  said  liquor, 
built,  &c  called  hartshorn,  otherwise  spirit  of  hartshorn,  from  the  bones  of 
unknown*  Dca8ts  ^  otner  animals  therein,  and  divers  stoves,  furnaces, 
[*654]  cauldrons,  and  boilers,  to  wit,  two  stoves,  two  furnaces,  two  caul- 
drons, and  two  boilers,  made,  set  up,  and  placed,  in  the  said  last 
mentioned  building,  for  the  purpose  of  burning,  calcining,  and 
boiling,  the  bones  of  beasts  and  other  animals  therein,  in  order  to 
prepare  the  same  for  making  and  extracting  the  said  liquor  there- 
from, and  for  the  purpose  of  making  and  extracting  the  said  liquor 
therefrom,  before  that  time,  by  certain  persons  to  the  jurors 
aforesaid  as  yet  unknown,  near  unto  divers  public  streets  being 
the  king's  common  highways  there,  and  also  near  the  dwelling- 
houses  of  divers  liege  subjects  of  our  said  lord  the  king  there 
situate  and  being,  unlawfully  made,  erected,  and  built,  did  unlaw* 
fully  continue,  and  yet  doth  continue,  and  that  the  said  li.  T.  af- 
terwards, to  wit,  on  the  said,  &c.  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inquisi-  ' 
tion,  with  force  and  arms,  at,  Sec.  aforesaid,  did  unlawfully  and  in- 
juriously burn,  calcine,  and  boil,  in  the  said  last  mentioned  stoves, 
furnaces,  cauldrons,  and  boilers,  respectively,  so  unlawfully  made, 
set  up,  and  placed,  in  the  said  last  mentioned  building  as  afore- 
said, divers  large  quantities  of  bones  o(  beasts  and  of  other  ani- 
mals, that  is  to  say,  one  thousand  bushels  of  the  bones  of  beasts 
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and  other  animals,  in  order  to  prepare  the  same  for  making  and 
extracting  the  said  liquor  called  hartshorn,  otherwise  spirit  of 
hartshorn,  therefrom,  and  for  the  purpose  of  making  and  extract- 
ing  the  said  liquor  therefrom,  and  did  there  on  the  days  and 
times  last  aforesaid,  prepare,  make,  and  extract,  divers  large 
quantities  of  the  said  liquor,  called  hartshorn,  otherwise  spirit  of 
hartshorn,  that  is  to  say,  one  hundred  gallons  of  the  said  liquor 
from  the  said  bones  of  beasts  and  other  animals  so  burnt,  calcined, 
and  boiled,  in  the  said  last  mentioned  stoves,  furnaces,  cauldrons, 
and  boilers,  respectively,  as  aforesaid  ;  by  means  of  which  said, 
last  mentioned  premises,  divers  large  quantities  of  noisome,  nox- 
ious, and  unwholesome  smokes,  smell,  and  stenches,  on  the  days 
and  times  last  aforesaid,  were  emitted,  sent  forth,  and  issued  from 
the  said  last  mentioned  building,  and  the  air  there,  on  the  days  and 
times  last  aforesaid,  was  thereby  greatly  filled  and  impregnated 
with  many  noisome  offences  and  unwholesome  smells,  stinks,  and 
stenches,  and  was  corrupted  and  rendered  wholly  insalubrious ;  to 
the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of 
our  said  lord  the  king,  not  only  there  inhabiting  and  residing,  but 
also  going,  returning,  and  passing  through  the  said  streets  and 
highways,  and  against  the  peace,  &c. 

*  That  A.  B.  late  of,  &c.  manufacturer  of  soap,  on,  &c.  with  For  erect- 
force  and  arms,  at,  &c.  near  to  divers  public  streets,  being  the  ^ontimimr 
king's  common  highways  there,  and  also  near  to  the  dwelling- a  *°*P 

HlBHII&CvO— 

houses  of  divers  liege  subjects  of  our  said  lord  the  king,  there  ry  near  an 
situate  and  being,  did  unlawfully  and  injuriously  make,  erect,  and  ^fd^ 
build,  and  cause  and  procure  to  be  made,  erected,  and  built,  a  ling 
certain  erection  or  building,  for  the  purpose  of  making  and  manu-  ^r^^S^ 
factoring  soap  therein,  and  did  unlawfully  and  injuriously  make, 
set  up,  and  place,  and  cause  and  procure  to  be  made,  set  up,  and 
placed  in  the  said  erection  or  building,  divers  furnaces,  stoves, 
cauldrons,  coppers,  and  boilers,  to  wit,  ten  furnaces,  twenty  stoves, 
twenty  cauldrons,  twenty  coppers,  and  twenty  boilers  for  the 
purpose  of  boiling,  melting,  and  mixing,  tallow,  soap  lees,  and 
other  Materials,  used  in  the  making  or  manufacturing  of  soap,  and 
that  the  said  A.  F.  did  on,  Sec.  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  taking  this  inquisition, 


(0  See  precedents  ante  641*  to  654*.  1  Stra.  686.  Leg.  Flu.  25,  ST. 
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at,  Sec.  aforesaid,  unlawfully  and  injuriously  boil,  tnelt,  and  nix 
together,  and  cause  and  procure  to  be  boiled,  melted,  and  mixed 
together,  in  the  said  furnaces,  stoves,  cauldrons,  coppers,  and 
boilers,  respectively  so  made,  set  up,  and  placed  in  the  said 
erection  or  building  as  aforesaid,  divers  large  quantities  of  tallow, 
soap  lees,  and  other  materials,  used  in  the  making  and  manufac- 
turing of  soap,  for  the  purpose  of  making  and  manufacturing  the 
same  into  soap,  and  did  then  and  there  make  and  manufacture, 
and  cause  and  procure  to  be  made  and  manufactured,  divers  large 
quantities  of  soap,  from  the  same  tallow,  soap  fees,  and  other  ma- 
terials. By  reason  of  which  said  premises,  divers  noisome,  offen- 
sive, and  unwholesome  smokes,  vapours,  smells,  and  stenches, 
on  the  days  and  times  aforesaid,  were  emitted  and  issued  from  the 
said  erection  or  building,  so  that  the  air,  on  the  several  days  and 
times  aforesaid,  at,  8cc.  aforesaid,  was  thereby  greatly  filled  and 
Impregnated  with  the  said  smokes,  vapours,  smells,  and  stenches, 
and  was  rendered,  and  became,  and  was  corrupted,  and  offensive, 
uncomfortable,  and  unwholesome,  to  the  great  damage  and  com- 
mon nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king 
there  inhabiting;  being,  and  residing,  and  going,  returning,  and 
passing  through  the  said  streets  and  highways,  and  against  the 
Second  peace  of  our  said  lord  the  king,  &c.  And  the  jurors,  Sec.  do 
count  tor  furtneV  present,  that  the  said  A.  B.  on,  &c.  and  continually  from 
the  build-  that  time  till  the  time  of  taking  this  inquisition,  with  force  and 
in*a  arms,  at,  &c.  a  certain  other  erection  or  building,  for  the  purpose 

[*fc*56]  »0f  making  and  manufacturing  soap  therein,  and  divers  furnaces, 
6toves,  cauldrons,  coppers,  and  boilers,  to  wit,  ten  furnaces, 
twenty  stoves,  &c.  made,  set  up,  and  placed  in  the  said  last  men- 
tioned erection  or  building,  for  the  purpose  of  making  and  manu- 
facturing the  said  soap  before  that  time,  by  certain  persons  to  the 
jurors  aforesaid  as  yet  unknown,  near  unto  divers  public  streets 
being  the  king's  common  highways,  there,  and  also  near  unto 
divers  houses  of  many  of  his  majesty's  liege  subjects,  there  situate 
and  being,  unlawfully  made,  erected,  and  built,  and  did  unlaw- 
fully continue,  and  yet  doth  continue ;  and  that  the  said  A.  B.  on, 
&c.  last  aforesaid,  at,  Stc.  did  unlawfully  boil,  melt,  and  mix 
together,  in  the  said  last  mentioned  furnaces  respectively,  so  un- 
lawfully made,  erected,  and  built,  and  set  up,  in  the  said  last 
mentioned  erection  or  building  as  aforesaid,  divers  large  quantities 
of  tallow,  soap  lees,  and  other  materials)  used  in  making  and 
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manufacturing  soap  s  by  means  of  which  said  last  mentioned  pre- 
mises, divers  noisome,  offensive,  and  unwholesome  smokes,  va- 
pours, smells,  and  stenches,  on  the  days  and  times  last  aforesaid, 
were  emitted  and  issued  from  the  said  last  mentioned  building ; 
and  the  air  on  the  days  and  times  last  aforesaid,  at,  Sic  aforesaid, 
was  thereby  greatly  filled  and  impregnated  with  the  said  last  men- 
tioned smokes,  vapours,  smells,  and  stenches,  and  was  thereby 
rendered  and  became  and  was  corrupted,  offensive,  uncomfortable, ' 
and  unwholesome,  to  the  great  damage,  fee.  [conclusion  aa  ante 
655*/]  And  the  jurors,  fee.  do  further  present,  that  the  said  A.  B. 
on,  &c.  aforesaid,  with  force  and  arms,  at,  Sec.  near  to  the 
dwelling-houses  of  divers  of  his  majesty's  liege  subjects  there  situ- 
ate, and  also  near  to  divers  public  streets  being  common  highways 
there,  divers  large  quantities  of  tallow,  oil,  lime,  potashes,  soap 
lees,  and  other  noisome  and  offensive  materials,  did  boil,  melt,  and 
mix  together,  and  cause  and  procure,  &c.  by  means  of  which  said 
last  mentioned  premises,  divers  noisome,  noxious,  and  un whole- 
some smokes,  vapours,  smells,  and  stenches,  on  the  days  and 
times  last  aforesaid,  at,  &c.  aforesaid,  were  emitted  and  issued 
from  the  said  last  mentioned  tallow,  oil,  soap  lees,  #  and  other 
materials,  so  boiled,  melted,  and  mixed  together,  as  last  afore- 
said; and  the  air  there  on  the  days  and  times  last  aforesaid,  was 
thereby  greatly  filled  and  impregnated  with  the  said  last  mention- 
ed smokes,  vapours,  smells,  and  stenches,  and  was  thereby  ren- 
dered, and  then  and  there  became,  and  was  greatly  corrupted,  of- 
fensive, uncomfortable,  snd  insalubrious,  to  the  great  damage, 
&c.  [conclusion  as  ante  655*/] 

*  [Commencement  as  ante  2*.]  That  A.  B.  late  of,  &c.  on,  See.  [#663] 
with  force  and  arms,  at,  &c.  in  a  certain  shop  or  premises  there,  for  keep- 
*  near  the  dwelling-houses  of  divers  liege  subjects  of  our  said  lord  smith's 

the  king,  and  also  near  divers  streets  and  common  highways  there,  sboP  "°  ** 

to  annoy 
unlawfully  and  injuriously  did  set  up,  and  from  thence  until  the  the  neigh- 
day  of  taking  the  said  inquisition,  did  use,  exercise,  and  carry  on  ^°"rhood* 
the  trade  and  business  of  a  copper-smith,  and  during  that  time,  [#6641 
to  wit,  on,  Sec.  and  on  divers  other  days  and  times,  between  that 


(/)  This  precedent  is  from  the  MS.  of  a  gentleman  at  the  bar. 
See  Peake  Rep.  91. 

VtfL.II.  3H 
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day  and  the  day  of  taking  this  inquisition,  at  early,  late,  and  un- 
seasonable hours,  and  at  divers  other  times  at,  &c.  aforesaid,  un- 
lawfully and  injuriously  made  and  caused  to  be  made  divers  loud, 
terrible,  and  tremendous  sounds  and  noises,  in  the  said  shop  and 
premises,  to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  lord  the  king,  not  only  near  the  same 
shop  and  premises  inhabiting  and  residing,  but  also  in,  by,  and 
through  the  said  streets  and  common  highways,  then  going,  pass- 
ing, and  returning,  to  the  evil,  Sec.  and  against  the  peace,  8cc. 
For  carry.      [Commencement  as  ante  2*.]     That  £.  L.  late  of,  &c.  to  wit, 
trlcleof IT  OD'  kc*  a°d  on  divers  other  days  and  times  between  that  day  and 
brazier  so  the  day  of  taking  this  inquisition  with  force  and  arms  at,  Sec.  afore - 
ral  dwell-"  sa^'  *n  a  cci'ta*n  work  shop,  there  situate  near  the  dwelling- houses, 

ing  houses  chambers,  and  residences  of  divers  subjects  of  our  said  lord  the 

as  to  be  a 

nuisance,    king,  therein  dwelling  and  residing,  and  also  near  divers  public 

(f )  king's  common  highways,  there  unlawfully  and  injuriously  did  set 

up,  exercise  and  carry  on  the  trade  and  business  of  a  tinman  and 
brazier,  and  on  the  said,  Sec.  and  on  the  other  days  and  times  afore- 
said, there  at  early  hours  in  the  morning,  and  in  the  day  time,  and 
at  late  hoqrs  in  the  nights  of  the  days  aforesaid,  unlawfully  and  in- 
juriously did  make  and  cause  and  procure  to  be  made,  divers 
loud,  harsh,  tremendous,  and  annoying  sounds  and  noises,  by  (hen 
and  there  hammering,  and  striking,  and  causing  and  procuring  to 
be  hammered  and  stricken  divers  tin,  brass,  and  copper  instru- 
ments and  utensils,  and  divers  pieces  of  tin,  brass,  and  copper,  and 
other  metals,  with  divers  large  hammers,  and  other  implements 
and  instruments,  by  reason  whereof  the  said  subjects  of  our  said 
lord  the  king,  so  dwelling,  residing,  and  living  in  the  said  dwell* 
ing-houses,  chambers,  and  residences  near  to  the  said  work -shop, 
on  the  several  days  and  times,  were  and  still  are  greatly  annoyed, 
and  disturbed,  and  incommoded  in  the  use,  occupation,  and  en- 
joyment of  their  said  dwelling-houses,  chambers,  and  residences, 
and  greatly  interrupted  in  the  exercise  and  pursuit  of  their  res- 

[#665]  pective  lawful  professions,  business,  *  and  transactions,  and  de- 


(£*)  This   was  the  indictment  victed,  as  the  prosecutor  could  not 

against  Lloyd,   A.  p.  1800,  and  prove  that  the  annoyance  was  a 

settled  by  an  eminent  crown  law-  public  nuisance, 
yer.    The  defendant  was  not  con* 
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prived  of  their  natural  rest  and  sleep,  and  rendered  and  made  in 
other  respects  very  uncomfortable,  and  thereby  also  the  subjects 
of  our  said  lord  the  king  in,  and  through,  and  along  the  common 
highway  aforesaid,  passing,  repassing,  and  travelling,  were  and 
are  greatly  annoyed  and  disturbed,  to  the  great  damage, -Sec, 
[Conclusion  a*  ante  664*.]  And  the  jurors,  Sec.  do  further  present 
that  the  said  E.  L.  on  the  said,  See.  and  on  the  other  days  and 
times  aforesaid  with  force  and  arms,  at,  Sec.  aforesaid;  near  to  the 
chambers  and  residences  of  divers  subjects  of  our  said  lord  the 
king  here  situate,  unlawfully  and  injuriously  did  make,  and  cause 
and  procure  to  be  made  divers  great  and  loud  sounds  and  noises 
by  then  and  there,  to  wit,  on  the  days  and  times  aforesaid,  ham- 
mering, and  striking,  and  causing  to  be  hammered,  and  stricken, 
divers  utensils  of  tin,  brass,  and  copper,  and  divers  pieces  of  tin, 
brass,  and  copper,  and  other  metals,  with  divers  large  hammers 
and  other  implements  and  instruments.  By  reason  whereof  the 
subjects  of  our  said  lord  the  king  residing  and  living  near  to  the 
said  place,  where  the  said  last  mentioned  sounds  and  noises  were 
so  made  as  aforesaid,  were  and  still  are  greatly  annoyed  and  dis- 
turbed in  the  occupation  and  enjoyment  of  their  said  chambers 
and  residences,  to  the  great  damage,  8cc.  [conclusion  as  ante 
664*.] 

Surrey.     That  A.  B.  late  of,  8c c.  C.  D.  late  of,  &c.  and  divers  For  cut- 
other  persons  (to  the  jurors  aforesaid  as  yet  unknown)  being  and  dea^ 
wicked  and  malicious  persons,  and  not  regarding  the  laws  and  troying  a 
statutes  *  of  this  realm,  nor  the  pains  and  penalties  therein  contain*  gftte.  (A) 
ed,  on,  &c.  at,  Sec.  aforesaid,  a  certain  turnpike  gate  there  set  up    [*666] 


(h)  See  a  similar  precedent,  Cro.  from  passing   by  without  paying 

C.  C.  474.    7  Ed.  740.    2  Starkie,  any  toll  laid  or  directed  to  be  paid 

560.    This  indictment  is  framed  by  any  act  or  acts  of  parliament, 

upon  the  13  Geo.  III.  c.  84.  s  42.,  made  for  that   purpose,  or  any 

by  which  it  is  enacted,  that  if  any  house  or  houses  erected  for  the  use 

person  shall,  either  by  day  or  night,  of  any  such  turnpike-gate,  or  any 

wilfully  or  maliciously  pull  down,  crane,  machine,  or  engine  made  or 

pluck  up,  throw  down,  level,  or  erected  on  any  turnpike   road  by 

otherwise  destroy  any   turnpike-  authority  of  parliament,  for  weigh* 

gate,  or  any  post,  rail,  wall,  or  ing  waggons,  carts  or  carriages,  or 

any  chain,  bar,  or  other  fence  be-  shall   forcibly  rescue  any  person 

longing  to  any  turnpike  gate,  or*  being,  lawfully  in  custody  of  any 

any  other  chain,  bar,  or  fence  of  officer  or  other  person,  for  any  of 

any  kind   whatsoever  set  up  or  the  offences  before- mentioned,  he 

erected,   to   prevent    passengers  shall  be  adjudged  guilty  of  felony, 
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and  erected  to  prevent  passengers  from  passing  by  without  ply- 
ing the  toll  laid,  and  directed  to  be  paid  by  an  act  of  parliament, 
made  in,  &c.  intituled,  An  act,  8cc  [here  set  out  the  title  of  the 
qct9  under  which  the  toll  is  collected]  with  force  and  arms,  wil- 
fully, maliciously,  and  feloniously  did  throw  down,  level,  and  des- 
troy,  in  contempt  of  our  said  lord  the  king  and  his  laws,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
Indict*  That  W*  R.  fate  of,  &c.  at  the  several  times  of  the  committing 

""*"' «.  of  the  several  offences  hereinafter-mentioned  was  one  of  the  sur- 
against 

surveyor  veyors  of  the  highways  of  the  parish  of  — —  aforesaid*  in  the 
w«ysgfor  coun1T  aforesaid,  to  wit,  at,  Sec.  aforesaid,  and  that  the  said  W» 
using  ma.  r,  ^  being  such  surveyor  of  the  highways  as  aforesaid,  not  re- 
tained for  garding  his  duty  in  that  behalf,  but  minding  and  intending  to  pro- 

repairing   root€  n}s  own  private  gain  and  emolument,  at  th?  expense  of  the 

them  on 

his  own     inhabitants  of  the  said  parish  on,  fcc.  and  so  forth  and  on  sixty 

_         • 

premises  otoer  days  and  times  then  next  following,  at,  &c  aforesaid,  unlaw- 
and  em* 

pi  ying  fully,  wilfully,  and  corruptly,  by  colour  of  his  said  office  of  sur* 
labourers  vevor  °^ tne  highways  as-aforesaid,  did  cause  and  procure  divers, 
&c  (0  to  wit*  fifty  cart  loads  of  gravel,  and  other  materials,  which  bad 
been  then  and  there  dug  and  got  at  the  costs  and  charges  of  the 
inhabitants  of  the  said  parish,  for  "the  purpose  of  repairing  the 
public  common  highways  of  the  said  parish,  and  which  ought  then 
and  there  to  have  been  laid  upon  and  used  in  the  repairs  of  such 


and  either  transported  for  seven  tore  of  lands  or  goods,  s.  4.  The 
years  to  oar  foreign  plantations,  or  venue  may  be  laid  in  any  adjaceat 
imprisoned  for  any  term,  not  ex-  county  of  England,  s.  3.  And  now 
Deeding  three  years,  at  the  discre-  the  wilful  or  malicious  breaking, 
tion  of  the  judges.  The  venue  may  throwing  down,  damaging,  or  de- 
be  laid  in  any  county  at  the  dis-  stroying  banks,  floodgates,  sluices, 
cretion  of  the  party  indicting.  By  or  other  works,  and  the  opening 
8  Geo.  II.  c  20.  made  perpetual  or  drawing  up  any  floodgate,  or 
by  27  Geo.  II.  c.  16,  it  is  felony  doing  any  other  wilful  hurt  or  mis- 
without  benefit  of  clergy,  to  pull  chief  to  navigation,  so  as,  in  any 
down  or  destroy  any  lock,  sluice,  manner,  to  obstruct  it,  is,  by  4 
or  other  works  erected  on  a  navi-  Geo.  111.  c.  12.  s.  4.  made,  a  single 
gable  river,  by  authority  of  parlia-  felony,  and  punished  with  trans- 
merit,  or  to  rescue  any  person  im-  portatinn  for  seven  years, 
prisoned  on  such  a  charge  from  (i)  This  was  the  indictment  A. 
lawful  custody.  But  a  conviction  D.  1799,  against  Robinson,  from 
of  this  offence  works  no  corruption  the  Crown'  Office* 
of  blood,  loss  of  dower,  or  forfei* 
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highways  to  be  carried  and  conveyed  to  certain  gardens,  lands* 
and  grounds  of  the.  said  W.  R.  within  the  said  parish,  and  there 
to  be  laid,  spread,  and  used  for  his  own  private  gain  and  emolu- 
ment, and  did  then  and  there  unlawfully,  wilfully,  and  corruptly, 
by  colourof  his  said  office,  cause  and  procure  divers  labourers,  to 
wit,  Sec.  [naming'  thent]  then  and  there  hired  and  retained  at  the 
costs  and  charges  of  the  said,  inhabitants  of  the  said  parish  to  get 
and.  *  carry  gravel  and  materials  for  the  purpose  of  repairing  and  to  [*667] 
repair  the  highways  of  the  said  parish,  under  the  direction  of  the 
surveyors  of  the  highways  of  the  said  parish,  to  be  employed  in 
the  carrying  and  conveying  the  said  gravel  and  other  materials  to 
the  said  gardens,  lands  and  grounds  of  the  said  W.  R.  and  in 
there  laying,  spreading,  and  using  the  same  for  the  private  gain 
and  emolument  of  the  said  W.  R.  when  such  labourers  ought  to 
have  been  then  and  there  employed,  getting  gravel  and  other  ma- 
terials for  the  purpose  of  repairing,  and  in  the  repairing  such 
highways,  and  also  did  then  and  there  unlawfully,  wilfully,  and 
corruptly,  by  colour  of  his  said  office,  cause  and  procure  divers 
teams  furnished  with  horses  and  other  cattle,  and  with  men  to  at- 
tend the  same,  which  had  been  then  and  there  duly  sent  by  divers 
inhabitants  and  occupiers  of  lands,  tenements,  and  hereditaments  • 
within  the  said  parish,  to  wit,  by,  &c.  [naming  them]  to  perform 
statute  duty  for  and  in  the  repair  of  the  said  highways  under  the 
direction  of  the  surveyors  of  the  highways  of  the  satt  parish,  to 
be  employed  in  the  carrying  and  conveying  of  the  said  gravel  and 
other  materials  to  the  said  lands,  gardens,  and  ground  of  the  said 
W.  R.  and  in  there  laying,  spreading,  and  using  the  same  for  the 
private  gain  and  emolument  of  the  said  W.  R.  when  such  teams 
and  the  men  attending  the  same  ought  to  have  been  then  and 
there  employed  in  getting,  loading,  and  conveying  gravel  and 
other  materials,  for  the  purpose  of  repairing,  and  in  the  repair- 
ing such  highways,  contrary  to  the  doty  of  the  said  W.  R.  as  such 
surveyor  of  the  highways  as  aforesaid,  to  the  evil  example,  Sfc. 
and  against  the  peace,  Sfc. 

[Second  count  only  for  procuring  gravel  dug  for  the  purposes  of 
repairing  to  be  taken  to  his  own  premises.     Third  count  for  pro- 
curing the  public  labourers  to  carry  gravel  for  him*     Fourth  count 
employing  the  teams  sent  to  perform  statute  duty  to  carry  gravel 
for  him.    Fifth  •  count  for  employing  the  public  labourers  to  dig 
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muck  and  dirt,  and  convey  it  for  himself.     Sixth  count,  for 
ploying  team* for  the  tame  fturfioscj 


[*668]       *  INDICTMENTS  FOR  NOT  REPAIRING  GAOLS. 

Against  a  That  within  the  hundred  of  M.  in  the  county  of  C.  there  now 
«einpo«-  **»  "^  fr°m  t"nc  wn*ie°f  the  memory  of  man  is  not  to  the  con- 
session  of  trary,  there  hath  been  (/)  a  certain  common  gaol  of  our  said  lord 
liberty  and  tne  king,,  for  the  purpose  of  keeping  in  safe  custody  offenders 

hundred    and  prisoners  within  the  same,  situate  and  being  at  M.  in  the  said 

court,  for  ,  . 

not  repair-  county  and  parcel  of  a  certain  tenement  commonly  called  the 

ing  it,       gaoj  tenement,  otherwise  the  gaol  house  there,  and  that  on,  Sec. 

whereby 

the  priso-  and  continually  from  thence  until  the  day  of  taking  this  inquisition, 

Dera  there-  tne  gaj^  g^j  natn  yJetn  ancj  gty|  js  gp^y  ruinous,  in  decay,  and 

not  be  kept  out  of  repair,  fbr  want  of  needful  and  necessary  repairing  and 
safely.  (*)  ameu^g  tne  sainC|  90  that  offenders  and  prisoners,  during  such 
time  could  not,  nor  can  they  now  be  kept  in  safe  and  secure  cus- 
tody within  Hie  same  gaol,  as  they  ought  and  were  wont  to  be, 
and  still  ought  to  be,  to  the  great  hindrance  and  obstruction  of 
justice,  to  the  great  damage  of  his  majesty's  liege  subjects,  and 
against  the  peace,  Sec.  And  the  jurors,  &c.  do  further  present, 
that  G.  W.  late  of,  fee.  for  and  during  all  the  time  aforesaid,  was 
and  still  is  owner  and  occupier  of  the  said  tenement,  and  that  the 
said  G.  W.  as  owner  and  occupier  of  the  said  tenement,  and  all 
others  the  owners  and  occupiers  thereof  for  the  time  being,  from 


(k)  This  precedent  is  from  4  necessary.    See  1  M.  and  S.  435. 

VVentw.  363.  where  see  Mr.  Bow-  6  East.  315.  ante  57l*f  2*. 

er's  opinion.  The  indictment  does  (/)  It  should  seem  by  analogy  to 

not  seem  to  be  framed  according  the  decision  on  indictment  fbr  not 

to  that  opinion,  as  it  does  not  state  repairing  highways,    ante   570*, 

that  the  defendant  ratione  tenure  576*,  that  it  is  not  necessary  to 

was  bound  to  repair,  which  seems  aver  that  the  gaol  was  iramemo- 

fially  a  gaol. 
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time  whereof,  Sec*  until  the  time  of  such  nuisance,  have  repaired 

and  ajnended,  and  have  been  used  and  accustomed  to  repair  and 

amend,  and  the  said  G.  W.  still  of  right  ought  to  repair  and 

amend,  the  said  goal  so  being  ruinous,  in  decay,  and  out  of  repair 

as  aforesaid,  when,  and  as  often  as  occasion  hath  required,  or  shall 

or  may  be,  or  require,  and  that  the  said  G.  W.  has  not  yet  done 

*  the  same,  Sec.     [Second  count  as  occupier  only,  Third  count  bai-   [*669J 

liffand  keefier  of  the  gaol  of  the  liberty  of  the  hundred  of  M.  in 

the  said  county  of  C] 

That  within  the  liberties  of  the  said  city  of  G.  there  now  is,  Against 
,  *  .  r  .  tne  m«yor 

and  from  time  whereof,  &c.  there  hath  been  a  certain  common  and  bur- 
gaol  of  our  said  lord  the  king,  for  the  purpose  of  keeping  in  safe  g***6*  f?r 
custody,  offenders  and  prisoners  within  the  same,  situate  and  being  ing  the 
partly  on  and  over  a  certain  gateway,  called  the  N.  gate,  and  ??°  °J  *  e 
partly  in,  and  parcel  of  a  certain  erection  or  building  contiguous  Glouces- 
to  and  adjoining  upon  the  said  gateway  there,  and  that,  on,  fee. ter*  ^m' 
and  continually  from  thence  until  the  day  of  the  taking  of  this 
inquisition,  the  said  gaol. hath  been  and  still  is  greatly  ruinous,  in 
decay,  and  out  of  repair,  for  want  of  needful  and  necessary  re- 
pairing and  amending  the  same,  so  that  offenders  and  prisoners 
during  such  time  could  not,  nor  can  they  now  be  kept  and  secured 
in  safe  and  secure  custody  within  the  same  gaol,  as  they  ought  and 
were  wont  to  be,  and  still  ought  to  be,  to  the  great  hindrance  and 
obstruction  of  justice,  to  the  great  damage  of  his  majesty's  liege 
subjects,  and  against  the  peace,  Sec.  and  that  the  mayor  and  bur- 
gesses of  the  said  city  and  county  of  the  same  city,  from  time 
immemorial,  as  owners  of  the  said  gaol  ought  and  have  been  ac- 
customed by-  right  and  ancient  usage  to  repair  and  amend,  and 
still  of  right  ought  to  repair  and  amend  the  said  gaol,  when  and  as 
often  as  occasion  should  or  shall  require,  and  that  the  said  mayor 
and  burgesses  have  not  yet  done  the  same. 


(m)  This  precedent  is  from  Cro.  to  stats  obligation  to  repair,  ratio- 
C.  C.  8th  ed.  318.  Cro.  C.  A.  398.  ne  tenur*.  See  I  M.  and  S.  435, 
Quere,  if  the  indictment  ought  not    ante  571*,  2*. 
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INDICTMENTS,  Sec.  FOR  ILLEGAL  COMPANK£. 

On  6  Geo  That  A.  B.  late  of,  &c  [a  number  of  other  defendant*]  com- 
1  c.  18.  ■.  t riving  and  intending  to  prejudice  and  aggrieve  divers  subjects 
sing  sab-  "  °f  tnc  ^Ag  m  their  trade  and  commerce,  under  false  pretences 

tcriptions  for  the  public  good,  after  the  24th  of  June,  1720,  to  wit,  on,  &c. 

to  set  on 

foota.com*  at,  &c.  did,  according  to  their  own  device  and  scheme,  make 

^an3t     *   SUDScr*ptions  towards  raising  a  great  sum  of  money  for  establish- 
number      ing  and  setting  on  foot  a  certain  new  and  unlawful  undertaking, 
for*Dur?M  tending  to  the  common  grievance,  prejudice,  and  inconvenience 
pose  of      of  great  numbers  of  the  king's  subjects  in  their  trade  and  com- 
breiwL  (n)  mcrcc5  that  Is  to  8*y»  did  make  subscriptions  towards  raising  a 
sum  not  exceeding  20,000  J.  to  be  divided  into  more  than  20,000 
parts  or  shares,  for  the  purpose  of  buying  corn,  grinding  the 
same,  making  bread,  and  dealing  in  or  distributing  of  flour  and 
bread,  and  for  other  purposes  unknown ;  which  undertaking  was 
a  public  undertaking,  and  did  then  and  there,  and  still  doth  re- 
late to  affairs,  in  which  the  trade,  commerce,  and  welfare  of 
great  numbers  of  the  king's  subjects  were  and  are  concerned, 
to  wit,  at,  &c.  to  the  common  nuisance  of  all  the  king's  sub- 
jects, against  the  form  of  the  statute,  &c.  and  against  the  peace, 
fee.     And  the  jurors,  &c.  do  further  present,  that  the  said  de- 
eount        fendants,  on,  Sec,  at,  Sea  aforesaid,  subscribed  towards  collect- 
ing and  raising  by  subscription  a  great  sum  of  money  not  ex- 
ceeding 20,000/.  to  be  divided  into  not  more  than  20,000  shares 


(n)  See  forms,  14  East,  406.  15  diet,  that  the  company,  though  pre- 
East,  511.  This  indictment  was  judicial  to  the  trade  of  particular  in- 
founded  on  the  circumstance  of  a  dividual*,  was  beneficial  to  the 
number  of  persons  agreeing  to  raise  community  at  large.  And,  on  this, 
20,000*.  by  subscriptions  of  1/.  a  the  court  held  that  no  judgment 
share,  for  the  purpose  of  buying  and  could  be  pronounced  against  the  de- 
and  grinding  corn,  making  into  fendant,  as  the  statute  constituting 
bread,  and  distributing  it  among  some  public  companies  not  sanction- 
the  partners.  No  person  could  hold  ed  by  act  of  parliament,  public  nui- 
more  than  twenty  shares  except  they  sances,  did  not  intend  absolutely  to 
came  to  him  by  act,  of  law,  marriage,  make  them  so:  but  to  leave  their 
&c.  nor  could  any  shares  be  assign-  injurious  tendency  to  the  decision  of 
ed  except  the  assignee  would  enter  a  jury.  But  in  cases  of  improper 
into  a  covenant,  to  conform1  to  all  combination  this  form  would  nearly 
the  original  regulations  of  the  mem-  suffice, 
bers.  The  jury  found  a  special  ver- 
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for  the  purpose  of  assisting  and  favouring  a  certain  other  new 
and  unlawful  undertaking,  tending  to  the  common  grievance, 
&c.  [as  before]  and  did  then  and  there  pay  upon  such  subscrip- 
tion, certain  small  sums,  amounting  in  the  whole  to  a  large  sum, 
to  wit,  30/.  which  said  last  undertaking  was  a  public  undertaking, 
&c,  [as  before.]     And  the  jurors,  &c  do  further  present,  That  Another 
the  said  defendants,  on,  Sec.  aforesaid,  at,  &c.  aforesaid,  presu-  counL 
med  to  act  as  if  they  were  a  corporate  body,  and  pretended  to 
raise  a  transferable  and  assignable  stock,  without  any  legal  au- 
thority, and  without  any  charter  from  the  crown  for  so  doing, 
that  is  to  say,  as  a  corporate  body,  for  the  purpose  of  buying 
corn,  grinding  the  same,  making  bread,  and  dealing  in  and  dis- 
tributing of  flour  and  bread,  and  for  other  purposes  unknown ; 
and  having  a  number  of  shares  not  exceeding  20,000  transferable 
and  assignable  by  and  from  the  holders  of  such  shares,  to  any 
other  person  or  persons,  at  the  pleasure  of  the  holders  thereof: 
to  the  common  nuisance  of  all  the  king's  subjects,  &c.  against 
the  form  of  the  statute,  &c.  and  against  the  *peace,  &c.     And     [#$7  p 
the  jurors,  &c.  do  further  present,  That  the  said  defendants,  Another 
without  any  legal  authority,  and  without  any  charter  from  the  count* 
crown  for  so  doing,  pretended  to  raise  a  transferable  stock  to  a 
large  amount,  to  wit,  not  exceeding  20,000/.  to  be  divided  into 
not  more  than  20,000  shares,  which  shares  were  to  be  and  are 
transferable  and  assignable  from  the  holders  thereof,  to  any  other 
person  or  persons  at  the  pleasure  of  such  holders ;  to  the  com- 
mon nuisance,  &c.  and  against  the  statute,  &c.    That  the  defen-  Another 
dants,  contriving,  and  intending  as  aforesaid,  did,  according  to  count- 
their  own  device  and  scheme,  further  countenance  and  proceed 
in  a  certain  other  new  and  unlawful  undertaking,  tending  to  the 
common  greivance,  prejudice,  and  inconvenience  of  great  num- 
bers of  the  king's  subjects  in  their  trade  and  commerce}  that 
is  to  say,  an  undertaking  for  the  purpose  of  buying  corn,  &c. 
{a*  before^]  which  last  was  a  public  undertaking  and  did  then 
and  there  and  still  doth  relate  to  affairs  in  which  the  trade,  com- 
merce, and  welfare  of  great  numbers  of  the  king's  subjects,  were 
and  are  concerned,  to  wit,  at,  &c.  aforesaid,  to  the  common 
nuisance,  &c.  against  the  form  of  the  statute,  &c.  and  against 
the  peace,  &c. 
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INDICTMENTS  FOR  KEEPING  UNLICENSED  ALE- 
HOUSES, GAMING  HOUSES,  &c. 

For  keep-  That  J.  F.  late  of  &c.  victualler,  on,  &c.  and  on  divers  other 
£JJ^  c"  days  and  times,  as  well  before  as  afterwards,  at,  &c.  aforesaid, 
without  a  without  any  lawful  authority,  licence,  admission,  or  allowance  of 

ll£01C£ 

(m) two  justices  of  our  said  lord  the  king,  assigned  to  keep  the 

peace  in  the  county  of  M.  did  take  upon  himself  to  keep,  and 

then  and  there  did  keep  a  common  alehouse,  and  in  the  same 

house  then  and  there  commonly  and  publicly  did  sell  and  utter, 

[*fc72]    and  did  cause  to  *be  sold  and  uttered,  ale  and  beer  to  divers 

liege  subjects  of  our  said  lord  the  king,  in  contempt,  &c.  against 

the  form  of  the  statute,  &c  and  against  the  peace,  8cc.  (n) 

For  sel-         That  A.  B.  late  of  &c.  being  a  common  sabbath  breaker  and 

ling  ale     profaner  of  the  Lord's  day,  on,  &c.  and  on  divers  other  days  re- 

and  beer 

on  a  Sun-   spectively,  being  the  Lord's  day,  and  between  that  day  and  the 

<**y*  (•)     day  of  the  taking  of  the  said  inquisition,  during  the  time  of  divine 

service  on  each  of  the  said  respective  days,  to  wit,  at  the  hour 

of  twelve  on  each  of  those  days;  at  the  parish  aforesaid,  in  the 

county  aforesaid,  in  the  dwelling  house  of  him  the  said  A.  B. 

there  situate,  being  a  common  tip  ling  house,  did  openly  sell  and 

utter,  and  caused  to  be  sold  and  uttered  ale  and  beer,  and  other 

liquors,  to  divers  idle  and  ill  disposed  persons,  whose  names  to 

the  jurors  aforesaid  are  as  yet  unknown,  and  that  the  said  A.  B. 

on  the  said,  &  a  and  on  divers  other  days  during  the  time  of  divine 

service  on  each  respective  day,  at,  &c.  in  his  said  dwelling  house 


(nt)  This  form  is  taken  from  barretor  and  his  wife  a  scold,  id. 
Cro.  C.  C.  7th  ed.  140.  and  see  I  237.  The  keeping  an  alehouse  with- 
Saund.  248.  as  observed  however  in  out  licence,  was  declared  an  offence 
1  Saund.  250.  e.  n.  3.  this  does  not  by  5  and  6  Edw.  VI.  c.  25.  and  made 
seem  to  be  an  indictable  offence,  punishable  with  confinement  lor 
the  statute  prescribing  another  spe-  three  days,  and  the  finding  of  sure- 
cific  mode  of  punishment.  It  is  not  ties.  This  regulation  was  enforced 
the  practice  to  proceed  by  indict-  by  I  Jac.  1.  c.  9.  and  4.  Jac.  1.  c  4l 
ment  See  an  old  precedent  against  and  several  more  recent  statutes 
husband  and  wife  for  keeping  a  tip-  have  added  pecuniary  penalties.  See 
ling  house,  and  the  husband  for  being  Burn  J.  Alehouse, 
a  common  barretor,  and  the  wife  a  (n)  Semble  that  it  would  be  adti- 
common  scold,  West,  203. ;  and  ano-  sable  to  add  "  to  the  common  mo- 
ther against  a  man  for  keeping  a  sance, "  &c. 
blind  tavern  without  a  sign,  being  a  (©)  From  Mr.  Koapp's  MS. 
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did  unlawfully  and  wilfully  permit  and  suffer  divers  idle,  Sec.  to 

remain  and  continue  drinking  and  tipling,  to  the  common 

nuisance  of  his  majesty's  liege  subjects,  (ji)  to  the  evil  example, 

&c.  in  contempt,  &c.  and  against  the  peace,  Sec. 

That  D.  L.  late  of,  Sec.  and  T.  L.  late  of,  fee.  on,  &c.  and  on  On  25 Geo. 

divers  other  days  and  times  between  that  day  and  the  day  of f0 r  y£j 

taking  this-  inquisition,  with  force  and  arms,  at,  Sec.  aforesaid,  inff  an  un" 

i  licensed 

and  within  twenty  miles,  of  the  cities  of  L.  and  W.  unlawfully  dancing 

did  keep  and  maintain  a  certain  room  and  place  for  public  k?"^' 
dancing  and  music,  situate  in,4cc.  aforesaid,  and  within  twenty  license, 
miles  of  the  cities  of  L.  and  W.  without  a  licence  had  for  that  '^ 
purpose,  from  the  last  preceding  Michaelmas  quarter  sessions 
of  the  peace  for  the  county  aforesaid,  signified  under  the  hands 
and  seals  of  four  or  more  of  the  justices  there  assembled  at  such 
session,  according  to  the  directions  of  the  statute  in  such  case 
made  and  provided,  the  said  dancing  and  music  not  being  lawfully 
exercised  or  carried  on  under  or  by  virtue  of  any  letters  patent 
or  licence  of  the  crown,  or  license  of  the  lord  chamberlain  of 
his  majesty's  household,  (r)  to  the  great  damage  and  com- 
mon nuisance  of  ajl   the   liege   subjects   of  our    said   lord 
the    king,  against  the  form  of  the   statute,  &c.  and  against 
the  peace,  Sec   And  the  jurors,  &c.  further  present,  that  the  said  Second 
*D.  L.  and  T.  S.  &c.  on.  Sec.  aforesaid,  with  force  and  arms,  at, Count 
&c  aforesaid,  unlawfully  did  keep  and  maintain  within  twenty    L  ™  3J 
miles,  &c.  [a«  before]  a  certain  room  for  public  dancing,  with- 
out a  license  had  for  .that  purpose  from   the  last  preceding 
Michaelmas  quarter  sessions  of  the  peace,  holden  for  the  county 
of  M.  in  whkh  the  said  room  is  situate,  against  the  form,  Sec. 
and  against  the  peace,  &c-  [Third  count  like  tecqnd,  only  using 
the  word  "  music"  inatead  of  "  dancing."]  And  the  jurors,  &c.  y^^^ 
That  the  said  D.  L.  and  T.  S.  with  force  and  arms,  at,  Sec.  afore-  Count,  for 
said,  on,  &c.  aforesaid,  did  keep  and  maintain  a  certain  common  at  corn- 
ill  governed  and  disorderly  room  for  public  dancing  and  music ;  mo*  law. 


(A)  It  seems  this  is  necessary  to  cessary,  as  the  exceptkm  in  favor  of 

make  the  act  criminal.  licensed  places,  is  in  a  distinct  sec- 

(?)  This  indictmentwas  settled  by  tion.    See  1  Sid.  303.  2  Hale.  |171. 

M r.Knapp  after  much  consideration.  Hawk,  b.  2.  c  25.  s.  112.  Ante  1  Vol. 

(r)  The  words  are  clearly  unne-  283/  and  cases  there  cited. 
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and  in  said  room  for  their  own  lucre  and  gain  did  cause  and 
procure  divers  persons,  as  well  men  as  women  of  evil  name  and 
fame,  and  of  dishonest  conversation,  to  frequent  and  come 
together,  to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  lord  the  king,  and  against  the  peace,  Sec. 
For  keep-       ["Commencement  as  ante  2.1     That  G.  H.  late  of,  &c.  and  I. 

ord  *rlyS    ^.  *ate  °*> &c*  on> &c*  an<* on  divers  0tner  days  and  times  between 
house  for   that  day  and  the  day  of  the  taking  of  this  inquisition,  with  torce 
pocks"^cc  ana*  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
W  keep  and  maintain,  and  yet  do  kdep  and  maintain  a  certain  com- 
mon ill  governed  and  disorderly  house,  and  in  the  said  house 
for  his  own  lucre  and  profit,  certain  evil  and  ill  disposed  persons 
of  ill  name  and  fame,  and  of  dishonest  conversation,  to  frequent 
and  come  together,  then,  and  the  said  other  days  and  times, 
there  unlawfully  and  wilfully  did  cause  and  procure,  and  the' 
said  persons  in  the  said  house,  then,  and  the  said  other  days 
and  times  there  to  be  and  remain,  fighting  of  cocks,  boxing, 
playing  at  cudgels,  and  misbehaving  themselves,  unlawfully  and 
wilfully  did  permit,  and  yet  doth  permit,  to  the  great  damage 
and  common  nuisance  of  all  the  subjects  of  our  said  lord  the 
king,  inhabiting  near  the  said  house,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 
Against  a       That  W.  W.  late  of,  &c.  on,  &c.  being  an  idle  and  evil  dis- 
person  for  pOSCd  person,  and  not  minding  to  gain  his  living  by  honest 
framing-      labour,  on,  &c.  and  on  divers  other  days  and  times  between  that 

hilUards     ^a^  anc*  t*ie  ^a^  °^  t*ie  ta^nS  °f  tn*s  inquisition,  with  force  and 

and  hh  E.  arms,  at,  *&c.  a  certain  common  gaming  house  there  situate, 

e;fN  for  his  lucre  and  gain  unlawfully  and  injuriously  did  keep  and 

[*674]    maintain,  and  in  the  same  common  gaming  house  on,  &c.  afore* 


(«)  This   indictment  was  held  Wentw.  156.  6.  Went.  384.  1  Bro. 

g-ood.    2  Burr    1233.  As  to  bawdy  237.  For  keeping:  a  common  raffling 

houses,  see  ante  39.»  n.  c.  where  the  shop,   Trem.     P.  C.  241.    See  in 

precedents    on    that  -subject    are  general  Hawk.  b.  1.  c.  92.  Com.  Dig. 

classed,  on  account  of  their  more  Justices  of  Peace,  B.  42  Bac  Abr. 


illegal.    See  3  Campb.  146.  chance,  merely  for  the  purposes  of 

(<)    See   other    precedents,   4    recreation,  and  without  any  view  to 


i 
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said v  and  on  the  said  divers  other  days  and  times,  there  unlaw- 
fully and  injuriously  did  cause  and  procure  divers  idle  and  ill 
disposed  persons  to  frequent  and  come  together  to  game  and 
play,  and  the  same  idle  and  ill  disposed  persons  to  be  and  re- 
main  in  th$  said  common  gaming  house,  and  to  game  and  play 
together,  on,  &c.  aforesaid,  at,  Sec.  and  on  the  said  other  days 
and  times  there  did  unlawfully  and  injuriously  procure,  permit, 
and  suffer,  by  means  whereof  divers  noises,  disturbances,  and 
breaches  of  the  peace  of  our  said  lord  the  king,  then,  and  on 
the  said  other  days  and  times  were  there  occasioned  and  com- 
mitted, to  the  great  encouragement  of  idleness  -and  dissipation, 
to  the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  and  against  the  peace,  Sec. 
[Second  count  like  the  first,  only  saying  "  a  certain  tfommon 
gaming  room  in  a  certain  house."]     And  the  jurors,  &c.  do  fur-  Third 
ther  present  that  the  said  W.  W.  being  such  idle,  &c.  and  not  Count, 
minding,  Sec.  on,  &c.  aforesaid,  and  on  divers  other  days,  &c.  with  persons    - 
force  and  arms,  at,8cc.  aforesaid,  a  certain  common  gaming  house,  unkuown 
there  situate  for  his  lucre  and  gain,  unlawfully  and  injuriously  E>  <j 
did  keep  *and  maintain,  and  in  the  said  last  mentioned  gaming-    [*$7sl 
house,  a  certain  common  gaming  table  called  an  £.  O.  table, 
for  the  use  and  purpose  of  divers  idle  and  ill-disposed  persons, 
whose  names  to  the  jurors  aforesaid  are  yet  unknown,  to  resort 
and  frequent,  and  come  together  to  play  at  a  certain  unlawful 
game  called  £.  O.  did  there,  to  wit,  on,  &c.  aforesaid,  and  on  ' 


inordinate  gain,  is  regarded  as  bring  together,  and  the  quarrels  they 
innocent.  Bac.  Abr.  Gaming  A.  Com.  necessarily  occasion.  Hawk.  b.  1.  c. 
Dig.  Justices  of  Peacef  B.  42.  and  75.  s.  6.  ' 
see  the  preamble  to  16  Car.  II.  c.  7.  Evidence.  The  case  of  gaming 
But  a  common  player  at  hazard  using  houses,  like  that  of  other  disorderly 
false  dice  is  liable  to  be  indicted  at  places,  is  an  exception  to  the  gene- 
common  law,  and  sentenced  to  the  ral  rule  that  evidence  can  only  be 
pillory  on  conviction.  2  Kol.  Abr.  adduced  as  to  the  specific  facts  sta- 
78.  Bac.  Abr.  Gaming  A.  ;  and  any  ;  ted  on  the  record— for  here  general 
person  guilty  of  cheating,  by  means  character  is  the  point  in  issue,  and 
of  cards  or  dice,  might  be  fined  and  there  is  no  other  mode  by  which  the 
imprisoned  in  proportion  to  the  charge  can  be  substantiated,  than 
nature  of  his  offence.  Bac.  Abr.  by  proving  several  instances  of  ga- 
Gaming,  A.  And  all  common  ga-  ming,  which,  if  stated,  would  greatly 
ming  houses  are  nuisances,  not  only  lengthen  the  proceedings.  2  Atk. 
from  the  encouragement  to  diasipa-  339.  1.  T.  R.  752,  4  Besides  the 
tion  which  they  afford,  but  also  from  crime  is  the  keeping  of  the  house, 
the  disturbance  they  occasion  to  the  which  is  stated  with  sufficient 
people  who  live  near  them,  by  the  precision,  1 T.  R.  754. 
numbers  of  idle  persons  whom  they 
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the  said  other  days  and  times  there  unlawfully  and  injuriously 
keep  and  maintain,  and  did  cause  and  procure,  and  permit  and 
suffer  divers  idle,  &c.  to  frequent  and  come  together  to  game 
and  play  at  and  with  the  said  common  gaming  table  at  the 
aforesaid  game  called  £.  O.  and  the  said  idle,  &c.  to.  be  and  re- 
main in  the  said  last-mentioned  common  gaming-room,  and  to 
game  and  play  together  at  and  with  the  said  common  gaming 
table  at  the  aforesaid  unlawful  game  called  E*  O.  then  and 
there  to  wit,  on>  &c.  aforesaid,  at,  &c.  and  on  the  said  divers 
other  days  and  times,  at,  &c.  in,  &c  did  unlawfully  and  inju- 
riously procure*  permit,  and  suffer,  to  the  great  encourage- 
ment of  idleness,  &c.  [a*  in  first  count.]  [Fourth  count  like 
the  third,  with  the  same  difference  between  the  second  and 
first,  vim.  the  substitution  of "  a  certain  common  gaming  room," 
&c] 

For  keep-     That  W.  C.  late  of,   Sec.   being  an  evil  disposed  person,  and 

ing  a  com* 

mon  gam-  not  minding  to  gain  his   living  by  honest  labor,  on,  &c.  with 

"ffhouse  force  and  arms,  at,  &c.  aforesaid,  a  certain  common  gaming 
Faro.  house  there  situate,  for  his  lucre  and  gain,  unlawfully  and 
injuriously  did  keep  and  maintain,  and  in  the  said  common 
gaming  house,  on  the  said,  Sec.  and  on  the  said  other  days  and 
times,,  there  unlawfully  and  injuriously  did  cause  and  procure 
divers  idle  and  ill  disposed  persons  to  frequent  and  come  to- 
gether to  game,  -and  the  said  idle  and  ill  disposed  persons  to 
be  and  remain  in  the  said  common  gaming  house,  and  to  game 
together  on  the  said,  Sec.  and  on  the  said  other  days  and  times 
there,  did  unlawfully  and  injuriously  procure,  permit,  and  suffer 
and  the  said  persons,  in  the  said  common  gaming  house  there, 
on  the  said,  Sec.  and  on  the  said  days  and  times,  by  such  pro- 
curement, permission,  and  sufferance  of  the  said  W.  C.  did 
game  together,  to  the  great  encouragement  of  idleness  and  dis- 
sipation, to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  lord  the  king,  and  against  the  peace, 
Second  Sec.  Do  further  present,  that  the  said  W.  C.  being  such  evil 
certain       disposed  person,  and  not  minding  to  gain  his  living  by  honest 

common    labor  as  aforesaid,  on  the  said,  Sec.  and  on  divers  other  days  and 

gaming 

room  and  times  between  that  day.  and  the  said day  of        ■      in  the 

place."      same  year,  with  force  and   arms  at  the  parish  aforesaid,  within 
the  liberty  and  county  aforesaid;  a  certain  common  gaming 
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room  and  *place,  in  a  certain  house  there  situate  for  his  lucre  I  *676~] 
and  gain  unlawfully  and  injuriously  did  keep  and  maintain,  and 
in  the  said  common  gaming  room  and  place,  on  the  said,  fee. 
and  on  the  said  last  mentioned  other  days  and  times,  there  un- 
lawfully and  injuriously  did  cause  and  procure  divers  idle  and 
ill  disposed  persons  to  frequent  and  come  together,  to  game 
and  play,  and  the  said  last  mentioned  idle  and  ill  disposed  per- 
sons to  be  and  remain  in  the  said  common  gaming  room  and 
place,  to  game  and  play  together  on  the  said  —  day  of — 
in  the  year  aforesaid*  and  on  the  said  last  mentioned  other  days 
and  times  there  did  unlawfully  and  injuriously  procure,  permit, 
and  suffer,  and  the  said  last  mentioned  persons,  in  the  said  com- 
mon gaming  room  and  place,  on  the  said day  of in 

the  year  aforesaid,  and  on  the  said  last  mentioned  other  days 
and  times,  by  such  last  procurement,  permission,  and  suffer- 
ance of  the  said  W.  C.  did  game  and  play  together,  to  the 
great  encouragement  of  idleness  and  dissipation,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lord  the  king,  his  crown  and  dignity. 

♦[Commencement  as  ante  2.]     That  S»  F.  late  of,  &c  being  Indict- 
an  evil  disposed  person,  and  not  minding  to  gain  his  livelihood  kcep|n^  a 
by  honest  labor,  on,  &c.  and  on  divers  other  days  and  times,  common 
between  that  day,  and,  &c.  with  force  and  arms,  at,  &c.  afore-  house  for 
said,  unlawfully  and  injuriously  did  keep  and  maintain  a  certain  bUhardB. 
common  gaming  house  there  situate,  for  lucre  and  gain,  and 
in  the  said  common  gaming  house,  on  the  said*  &c.  and  on  the    <-         ' 
other  days  and  times,  there,  unlawfully  and  wilfully  did  cause 
and  procure  divers  idle  and  evil  disposed  persons  to  frequent  and 
come  to  play  together  at  a  certain  unlawful  game  called  billiards, 
and  in  the  said  common  gaming  house,  on  the  said,  8c  c.  and  on 
the  said  other  days  and  times,  there  unlawfully  and  wilfully  did 
permit  and  suffer  the  said  idle  and  evil  disposed  persons  to  be 
and  remain  playing  and  gaming  at  the  said  unlawful  game  call- 
ed billiards,  for  divers  large  and  excessive  sums  of  money,  to 
the  great  damage  and  common  nuisance  of  all  the  liege  sub- 


fu)  See  form,  6  Went  384.  and  ante  673*,  and  notes. 
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jects  of  our  said  lord  the  king,  against  the  peaee  of  our  said 
lord  the  king,  his  crown  and  dignity.  [Second  coim*,*"  com* 
mon  gaming  room/*  &c. 


INDICTMENTS,  &c.  FOR  UNLAWFUL  GAMING. 

For  ga-  * 

ming  upon 

18  Geo.  II.      That  A.  B.  late  of,  &c.  being  a  person  of  ill  name,  fame,  and 

<*  44  •  ft 

(v)    First  dishonest  conversation,  on  the  fourth  day  of  December,  in,  &c. 

count  for    with  force  and  arms,  at,  &c.  and  not  within  any  of  the  palaces  of 


[•678] 


•our  said  lord  the  king,  of  St.  James  or  Whitehall,  nor  within 


(v)  See  other  precedents,  6  Went  the  poor  of  the  parish    or   place 

433.    Cro.  C.  C.  8th  ed.  331.    Cro.  where  such  offence  shall  be  com- 

C.  C.  7th  ed.  435.  437,  8. '  4  Wen- w.  roitted,    s.    8.      Bat  any  offender 

355.  Starkie,  436.    Am  to  the  offence  causing  another  to    be   convicted 

see  in  general,  Hawk.  b.  1.  c.  92.  will   be   indemnified,  himself,  and 

Bac.  Abr.  Gaming,  Burn.  J.  Gaming,  will  be  a  competent  witness  on  the 

Williams,  J.  Gaming.     Cro.  C.  C.  trial,  s.  9.    In  the  construction  of 

2S3,3,  and  notes  ante  673*,  4*    On  this   statute,  it  has   been  holden, 

Gaming  houses  and  the  statutes,  that    a    wager    on    some    matter 

3  Geo.   IT.  c  28.     12  Geo.  II.  c.  arising  from  the  game  and  colla-* 

28.    25.  Geo.   II.   c.  36.  s.  5.  and  tend  to  it,  but  not  on  the  event 

16  Car.   IL  c.   7.     The    18    Geo.  itself,  is  not  an  offence  within  it, 

II.  c.  34.  s.  8.  passed  to  explain,  1  Salk.  344.    Hawk.  b.  1.  c.  92.  s. 

amend,  and  render  more  effectual  47.     So  that  a  bet  on  some  dispute 

the  laws  in  being  to  prevent  ex-  as  to  the  mode  of  playing  a  game, 

cessive  and  deceitful  gaming,,  en-  is  not  thus   punishable,   id.    ibid, 

acts,  that  if  any  person  shall  win  though  if  the  game  weac  illegal,  no 

or  lose  at  play,  or  by  betting,  at  action  would  he  on  the  part  of  the 

any  one  time,  the  sum  or  value  of  winner  to  recover  the  snm  lost,  2 

ten  pounds,  or  within  the  space  of  Hen.  Bla.  43.     Nor  is  a '  wager  be* 

twenty -four  hours,  the  sum  or  value  tween  two  persons,  that  a  third  will 

of  twenty  pounds,  such  person  shall  run  a  certain  distance  in  a  specific 

be  liable  to  be  indicted  for  such  of-  time  within  the   statute.    But  it  is 

fence  within  six  months  after  it  is  not  necessary,  in  order  to  constitute 

committed,  either  before  his  majes-  a    winning    or   losing    above    ten 

ty**  justices  of  the  king's  bench,  pounds  at  one  time  within  the  words 

assize,  gaol  delivery,  or  grand  ses-  of  the  act,  that  there  should  be  no 

sions ;    and  being  thereof  legally  intermission  in  the  play,  for  it  will 

convicted,  shall  be  fined  five  times  suffice  if  the  parties  remain  in  com- 

the  value  of  the  sum  so  won  or  lost;  pany,    and  only  desist  to  refresh 

which  fine  (after  such  charges  as  themselves  for  a  short  interval.    2 

the  court   shall  judge  reasonable,  Bla.  Rep.  1236.    Hawk.  b.  1.  c.  93. 

allowed  to  the  prosecutors  and  evi-  8.  54. 
dence  out  of  the  same)  shall  go  to 
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any  other  royal  palace  («)  of  our  said  lord  the  king,  was  then  winning 

actually  residing)  (.r)  did  play  with  dice  at  a  certain  game  call-  iqL  at  A 

ed  backgammon  with  one  C.  D.  and  that  the  said  A.  B.  then  sitting. 

and  there  with  force  and  arms,  by  playing  at  the  said  game 

with  the  said  C.  D.  as  aforesaid,  did  at  one  time  and  sitting,    - 

unlawfully  win  of  the  said  C.  D.  above  the  sum  of  ten  pounds 

at  the  said  game,  to  wit)  the  sum  of^fcc.  lawful)  &c.  against  the 

form  of  the.  said  statute,  &c.  and  against  the  peace,  kc.    And  Second 

the  jurors,  &c.  further  present)  that  the  said  A.  B.  being  a  per-  same  of- 

son  of  ill  name,  fame,    and  dishonest  conversation,    on  the  fcnceion 

two  days . 
fourth  and  fifth  days  of  December,  that  is  to  say,  in  the  evening 

or  the  night  of  the  fourth,  and  on  the  morning  of  the  fifth 

day  of  December,  in,  6cc.  aforesaid)  with  force  and  arms,  at 

the  said,  fee.  [as  in  first  count  to  the  endJ]     And  the  jurors,  Third 

fee.  that  the  said  A.  B.  being  a  person  of  ill  feme  and  dis-^^'   w 

honest  conversation,  on  the  fourth  day  of  December,  in  the  m  within 

twenty- 
twentieth  year  aforesaid,  with  force  and  arms,  at  the  said,  &c  four  hours 

and  not  within,  fee.  did  play  witi>  dice  at  the  aforesaid  game  bv  Paying 

^called  the  backgammon,  with  the  said  C.  D.  as  aforesaid,  and  gammon. 

did,  within  the  space  of  twenty-four  hours,  unlawfully  and  un-    [*679] 

justly  win  of  the  said  C.  D.  above  the  sum  of  twenty  pounds  at 

■the  said  game,  to  wit,  &c.  of  lawful  &c  against  the  form,  &c 

and  against  the  peace,  fee.  9[Fourth  count,  varying  from  the 

last  in  the  same  way  that  the  second  does  from  the  first,  viz.  in 

laying  the  offence  as  partly  on  the  evening  and  night  of  one  day, 

jsvnd  partly  on  the  morning  of  the  other.     Ftfih  count  like  the 

first,  only  laying  the  day  on  the  sixth  instead  of  the  fifth  of 


(«)  As  the  penalty  is  given  to  the  tion .  is  of  little  importance,  since 

poor  of  the  parish,  it  is   said  that  the  offence    must  be    on  *  general 

the  offence  should  be  laid  to  hare  principles,  laid  in  a  vitie,  which  is 

been   committed   within  a  parish,  now  almost  uniformly  a  paruh. 

in  order  that  the  fine  may  be  re-  (x)    It  is  clearly  not  necessary, 

gularly  applied.    Starkie,  477,  w.  -to  negative,  or  in  any  way  notice 

y.    But  Lookup's  case  there  cited,  this  exception,  as  it  is  not  contained 

was  that  of  a  penal  action ;  and  if  in  the  enacting  clause  of  the  statute, 

it  be  correct  that  no  judgment  'for  nor  does  it  constitute  any  part  of 

the  fine  can  be  given  on  an  ktict-  t be  description  of  the  offence.    See 

ment,   the  reason  will  not  appty,  ante  1  vol.  283*-  n/(a)  and  subse- 

and  there  will  be  a  clear  distinction  qoent  notes,  and  numerous  cases    • 

between  the  moiles  of  proceeding,  there  cited. 
2  Strs.  1048.    However  the  ques- 

Vol.  II.  3  K 
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December,     Sixth  count  like  the  third,  only  laying  the  day  on 
Seventh      tn€  sixth  of  December.']     And  the  jurors,  &c.  do  further  pre- 

coun.t,  foP  sent,  that  the  said  C.  D.  on,  &c   aforesaid,  at,  &c.  aforesaid, 

winning  ... 

more  than  and  not  within,    &c.  did  play  at  dice  at  the  aforesaid  game 

8'min!r"by  ca"C(^  backgammon,  with  one  E.  F.  and  that  the  said  A.  B. 
betting  on  being  a  person,  of,  Sec,  with  force  and  arms,  then  and  there 
another     at  onc  ^me  an(*  sitting,  did    unlawfully  and   unjustly  win  of 
player.       the  said  C.  D.  by  his  the  said  A.  B.  then  and  there  betting 
on  the  side  of  him  the  said  E.  F.  who  then  and  there  play- 
ed with  the  said  C.  D.   as  aforesaid,  above   the  sum  of  ten 
pounds,  to   wit,  the  sum  of  &C.    of  lawful,   &c.  against  the 
Eighth       form,  Arc.  and  against  the  peace,  8c c.      And  the  jurors,  &c. 
winning0'  do  furlner  present,  that  the  said  G.  D.  on,  &c.  aforesaid,  at, 

more  than  &c.   aforesaid,  and    not  within,   &c.   did   play,  fee.    with  the 
207.  within 

twenty       sa*d  E.  F.  and  that  the  said  A.  B.  being,  &c.  with  force  and 

four  hours  arms  did,  within  the  space  of  twenty -four   hours,   unlawfully 
by  betting. 

and   unjustly  win  of  the   said    C.  D.   by  his  the  said  A.  B. 

then  and  there  betting  on  the  side  of  him  the  said  E.  F.  who 

then  and  there  played  with  the  said  C.  D.  as  aforesaid,  above 

the  sum  of  twenty  pounds,  to  wit,  the-Bum  of,  8cc.  of  lawful, 

&c.  against  the  form,   &c.  and  against  the  peace,  Sec.     [Ninth 

count   like   the  seventh,   only   laying    the  day    on    the  sixth 

of  December.       Tenth  count    like  the   eighth,  with   the  same 

variation,] 

On  18Geo.     That  O.  S.  late  of,  &c.  on*  &c.  with  force  and  arms  at,&c  and 

II.  c.  24.  s.  not  within  any  of  the  royal  palaces  of  our  said  lord  the  king, 

sing  more  wherein  our  said  lord  the  king  did  then  actually  reside,  (z)  did 

than  twen- piay  at  dice  with  T.  M.  N.  esq.,  at  a  certain  game  called  pass 

within11  *'  dice>  and  tnat  the  sa"l  G.  S.  with  force  and  arms,  by  then  and 

twenty-      thcre.playing  at  the  said  game  with  the  said  T.  M.  N.  on,  &c. 

ur  ours. -  afbreaaid,  within  the  space  of  twenty -four  to  wit,  within  the 

space  of  five  hours  at,  Sec.  in  &c.  unlawfully  did  lose  at  the  said 

play,  to  the  said  T.  M.  N.  above  the  sum  of  twenty  pounds,  to 

wit,  the  sum  of  8cc.  to  the  *evil  example,  &c.  and  against  the,  Sec, 

L*680J    and  also  against  the  form  of  the  statute,  dec.  [Second  count  like 

the  first ,  leaving  out  the  name  of  the  game."] 


(y)    See  form  4  Went.  S55.  n.  x.  and  I  vol.  $83.* 

(*)    Not  necessary,  see  ante  673. 
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That  L»  W\  laic  of,  3tc.  after  the  first  day  of  May,  in  the  year  On  9  Ann, 
of  our  lord  one  thousand  seven  hundred  and  eleven,  to  wit,  on  ^nn-nff^ 
&c.  at,  &c.  aforesaid,  did  by  gaming  and  playing  at  cards  with  hove  tea 
N.  O.  gentleman,  win  of  the  said  N.  O.  at  one  time  and  sitting,  JJJJ^1"* 
above  the  sum  of  ten  pounds,  that  is  to  say  the  sum  of  one  thou-  one  time 
sand  and  fifty -pounds.     And  the  jurors,  &c.  do  further  present,  aJjd«tting 
that  the  said  L.U.  afterwards  to  wit,  on,  Sec.  at,  Sec.  aforesaid,  count,  sta- 
did  receive,  obtain  and  acquire  to  himself,  of,  and  from  the  u^fS  ^at 
said  N.  O.,  for,  and  in  satisfaction  of  the  said  one  thousand jant  won 
and  fifty  pounds,  so  won  as  aforesaid,  three  several  promissory  of,  &c-  8° 
notes,  each  note  of  the  value  of  three  hundred  and  fifteen  pounds,  received 
the  property  of  the  said  N.  O.  amounting  together  to  the  value  notes  for 
of  nine  hundred  and  forty  five  pounds,  each  of  which  said  notes    crooney' 
was  signed  on  the  behalf  of  M.  and  company,  then  being  bank- 
ers in  London,  intitling  the  bearer  of  each  of  the  said  respective 
notes  to  the  sum  of  three  hundred  and  fifteen  pounds,  and  also 
one  other  promissory  note  of  the  value  of  one  hundred  and  five 
pounds,  the  property  of  the  said  N.  O.  signed  on  the  behalf  of 
of  F.  C.  and  company,  bankers  in  London,  intitling  the  bearer 
thereof,  to  the  sum  of  one  hundred  and  five  pounds,  to  the  great 
damage  of  the  said  N.  O.,  to  the  evil  example  of  all  others,  &c. 
against  the  form  of  the  statute,  &c  and  against  the  peace,  Sec. 
And  the  jurors  aforesaid,  do  further  present  upon  their  oath  Second 
aforesaid,  that  the  said  L.  U.  on  the  said  &c.  at,  &c.  aforesaid,  JjjJJJJ1*  8U- 
did  by  gaming  and  playing  at  cards  with  the  said  N.  O.  gentle- playing, 
man,  win,  obtain  and  acquire  to  himself  at  one  time  and  sitting,  j^  wnic}* 
above  the  sum  of  ten  pounds,  that  is  to  say,  the  sum  of  one  thou-  ted,  &c 

sand  and  fifty  pounds,  of,  and  from  the  said  N.  O.  to  the  great  omiuing 

tue  notes* 
damage,  &c.  [a*  su/ira.j 

[Commencement  as  ante  2.]  That  R.  H.  late  of  &c.  not  re-  For  fraud- 

garding  the  laws  and  statutes  of  this  realm,  nor  fearing  the  pains  winninr 

and  penalties  contained  therein,  on,  8c c.  with  force  and  arms  at,  money  at 

&c.  aforesaid,  by  fraud,  shift,  cozenage,  circumvention,  deceit,    ce'  W 

unlawful  device,  and  ill  practice  in  playing  with  dice,  did  win, 

obtain,  and  acquire  to  himself,  twelve  pounds,  nineteen  shillings 

and  sixpence  of  lawful,  Sec.  of  the  monies  of  one  G.  O.  of,  and 

from  him  the  said  G.  D.,  in,  and  by  playing  with  him  the  said 


(<*)  Cro.  C.  C.  8th  Ed.  231.  7th    C.  G.    8th  Ed.  231.  7th  Ed.  439. 

Ed.  435.  Starkie,  476. — 9t  to  the  offence,  see 

(*)    See  other    Precedents,   Cro.    in  general  Hawk.  b.   1.  c.  92.  Bac 


4M  INDICTMENTS  FOR 

[*68l]    G.  D.  at  dice,  *to  the  great  damage  of  the  said  G.  D.»  again* 
the  form  of  the  statute,  Sec  and  against  the  peace,  8xc. 


INDICTMENTS  FOR  SELLING  OFFICES, 

BRIBERY,  &c. 

Indict  That  before  and  at  the  time  of  the  committing  the  offence 

roent  for    herein  after  next  mentioned,  one  W.  W.  since  deceased,  was 
agreeing    9n  omcer  and  person  duly  appointed  and  authorized  by  our 


Abr.  Gaming.  Burn,  J.  Gaming-,  that  a  man  will  be  found  to  cany  s> 
Williams,  J.  Gaming,  Cro.  C  C.  certain  weight  on  foot,  within  a 
232,  3.  and  notea  ante  673,*  4.*  677,*  specific  time,  Cowp.  281.  Cricket 
8.*  on  Gaming  Houses.  This  in*  and  horse  racing  are  also  holdenle  . 
dictment  is  framed  on  9  Ann  c.  14.  be  games  within  its  meaning,  1 
a.  5.  6.  which  enacts,  that  if  any  Wils.  220.  2  Stra.  1159.  And  it  has 
person  shall  by  fraud  or  shift,  coz-  been  determined  that  a  bet  of  tea 
enagc,  deceit,  circumvention  or  on-  pounds  to  fire  pounds  upon  a  horse- 
lawful  device,  or  ill  practice  what-  race  is  illegal,  although  the  race 
soever,  in  playing  at  or  with  cards,  itself  be  for  a.  legal  plate  j  for' 
dice,  or  at  any  of  the  games  there-  though  the  smaller  sum  is  less 
in  mentioned,  orlb  or  by  bearing  a  than  that  fixed  by  the  act,  as  the 
share  or  part  in  the  stakes,  wagers  party  betting  the  higher  sum  would 
and  adventures,  or  in  or  by  betting  not  be  liable  to  pay  it,  if  he  lost 
on  the  sides  or  hands  of  such  as  there  is  no  mutual  risk  incurred  to 
do  or  shall  play  as  aforesaid,  win,  render  the  contract  binding.  2  fits, 
obtain,  or  acquire  to  himself  or  Hep.f06  M*de$  a/  Pnuttuibn  are 
to  any  other  any  money  or  other  pointed  out  in  the  statute  to  be 
valuable  thing  whatsoever,  or  shall,  either  by  information  or  indict- 
at  any  one  time  or  sitting,  win  of  roent.  The  action  for  the  penalty 
any  one  or  more  person  or  persons  seems  to  be  distinct  from  them 
whatsoever  above  the  value  of  JL10  both,  and  intended  aa  the  substan- 
and  be  convicted  of  any  of  the  tial  remedy.  For  it  has  been  bet- 
said  offences,  upon  sn  indictment  den  that  on  conviction  on  an  in* 
or  information  to,  be  exhibited  formation,  the  court  cannot  give 
against  him  for  that  purpose,  he  sentence  for  a  fine  to  five  tiinea 
shall  forfeit  five  times  the  value  of  the  amount  of  the  sum  wont  bat 
the  money,  or  other  thing  so  won  merely  *« quod  <wnvictu»  est."  And 
as  aforesaid  ;  and  in  case  of  such  an  action  must  be  brought  on  the 
ill  practice  as  aforesaid  shall  be  judgment  far  the  recovery  of  the 
deemed  infamous,  and  suffer  such  forfeiture,  2  Stra.  1048.  It  seems 
corporal  punishment  as  in  eases  of  that  if  the  loser  prefer  an  odict- 
Wilful  perjury,  and  such  penalty  to  ment,  and  the' grand  jury  find  the 
be  recovered  by  such  person  as  bill  which  is  afterwards  quashed, 
shall  sue  for  the  same,  to  be  reco-  the  court  will  not  permit  an  infbr- 
tereol  by  such  actio*  as  aforesaid.  A  matioato  be  filed,  because  another 
foot  race  is  a  game  within  this  sta-  bill  may  be  found  for  the  same  of- 
tute,  2  Wils.  40.  and  bo  is  a  wager  fence,  8  Mod.  187.   . 
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sovereign  lord  the  *now  king,  to  manage  the  duties  on  stamp-  to  receive 

■ed  vellum,  parchment  and  paper,  in  a  certain  office,  to  wit,  0f  distri^ 

in  a  certain  office  relating  to  the  revenue  of  our   said  loril butor  of 

the  king,  that  is  to  say,  as  a  distributor  of  such   stamped  the  county 

vellum,  parchment  and  paper,  in  and  for  the  county  of  D.,  **  **>"?*» 

oncondi- 

and  a  receiver  of  the  revenue  of  our  said  lord  the  king  ari-  tion  of  al- 
sing  from  his  the  said  W.  W.'s  distributing  such  stamps  as  foj^*6 
aforesaid,  to  wit,  for  certain  reward  to  him  the  said  W.  W.  possessor 
in  that  behalf,  at,  ©Vc  And  the  jurors,  &c.  do  further  present,  ^e  ™fito 
that  heretofore,  to  wit,  on,  &c.  it  was  corruptly,  and  against  for  hfe.(c) 
the  form  of  the  statute,  in  such,  &c  agreed  by  and  between  1*682] 
the  said  W.  W.  since  deceased,,  and  J.  W,  late  of  &c.  yeo- 


(c)  JU  te  the  ejfence  of  telling  sing's  castles  and  domains,  the  cus- 
•Jkei  in  general,  &c.  see  3  Inst,  toms,  or  the  administration  of  jus- 
145  to  149.  Hawk.  b.  1.  c.  67. 49.  tice,  unless  it  be  such  an  office  as, 
Geo.  III.  c.  136.  Bac  Ab.  Unices  before  the  statute,  had  usually  been 
and  Officers  F.  The  sale  or  po»  graaud  by  the  judges  of  the  king's 
chase  of  public  offices,  is  highly  bench,  common  pleas,  or  Justices  of 
criminal  at  Common  Law  $  for  no-  assize,  shall  not  only  forfeit  the 
thing  can  be  more  disadvantageous  office  and  his  ris;ht  to  nominate  the 
to  the  welfare  of  the  state,  than  party  by  whom  it  shall  be  filled,  but 
that  its  higher  capacities  should  be  disabled  for  ever  from  enjoying 
be  filled,  not  by  those  who  are  it ;  and  the  party  bribing  shaU  be 
Most  able  to  discharge  tbem,  but  subject  to  a  similar  disability.  And 
those  who  can  pay  most  to  obtain  it  is  holden  that  no  person  thus 
them,  Hawk.  b.  1.  c  67.  s.  3.  2  disabled  can  ever  be  restored  to 
Campb.  229.  1  Bro.  C.  C.  124.  3  the  capacity  he  has  lost  by  any 
P.  W.  391.  1  Hen.  Bla.  322.  7.  grant  or  dispensation  of  the  crown. 
It  is  equally  a  crime  to  give  as  to  Hawk.  b.  1.  c.  75.  s.  5.  The  act  ex- 
receive,  and  in  many  cases,  the*  tends  to  the  offices  of  chancellor, 
attempt  itself  is  an  offence,  com-  register  and  commissary  in  the  ec~ 
piete  on  the  side  of  him  who  offers  clesiastical  courts,  because  matters 
it,  4  Burr.  2500.  The  sale  of  offices  come  before  those  tribunals  affecting 
is  further  prevented  by  2  Etc.  2.c.  the  administration  of  justice.  Hawk. 
2.  which  directs  the  chancellor,  b.  1.  c.  67.  s.  4.  But  no  offence  in 
treasurer,  keeper  of  the  privy  seal,  fee  is  within  it,  nor  does  it  extend 
steward  of  the  king's  house,  cbam-  to  any  employments  in  the  plants- 
berlain,  clerk  of  the  rolls,  and  judg-  tion*  2  Lev.  151.  Salk.  411,  though 
es  and  all  others  who  may  have  the  it  is  criminal  at  common  law  to  dis- 
appointment of  any  officer  or  mi-  pose  of  the  latter,  if  granted  under 
nister  of  the  king,  shall  be  sworn  the  great  seal  4  Burr.  2500.  And, 
not  to  nominate  any  persons  for  in  addition  to  forfeiture  of  office, 
reward,  favor,  or  affection.  By  4  prescribed  by  the  statute,  every 
Hen.  4.>c  5«  sheriffs  are  forbidden  species  of  bribery  is  punishable 
to  let  another  farm  their  office,  with  imprisonment  and  fine  at  the 
.And  by  5  &  6Edw*  6.  c.  11.  if  any  discretion  of  the  court  in  which  the 
person  bargain,  sell,  take  or  pro-  defendant  is  convicted.  Hawk.  b. 
mise  any  reward  fur  any  office,  or  I.e.  67.  s.  6, 7.  6  it.  Tr.  477.  Fur- 
deputatkm  to  any  office,  concerning  ther  regulations  introduced  by  49 
Jhe  revenue,   the  keeping  of  the  €eo»  lit.  c  126. 
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man*  as  follows,  that  is  to  say  that  the  said   W.  W.  should 
for  the  considerations  hereinafter  next  mentioned,  resign  and 
[*683]    relinquish   his  said  office  and   employment,  in  favor  of  *the 
said  J.  W.  and  should  cause  and  procure  the  said  W.  W.  to  be 
retained  and  employed  by  the  commissioners,   appointed   and 
authorized  by  his  majesty  to  manage  the  duties  on  stamped 
vellum  for  parchment  and  paper,  in  and  for  the  said  county  of 
D.,  and  as  such  receiver  as  aforesaid,  in  lieu  and    stead   of 
him,  the  said  W.  W.  and  that  the  said  J.  W.  should  for,  and 
in   consideration  of  the  premises,  permit  and  suffer  the  said 
W.  W.  for  and  during  his  natural  life ;  notwithstanding  such 
his  relinquishment  of  such   his  said  office  as  aforesaid,  and 
such  retainer  and  employment  of  the  said  J.  W.,  in  the  same 
in  lieu  and  stead  of  the  said  W.  W.  as  aforesaid,  to  continue 
to  exercise  the  same,  and  to  receive  and  take  to  his  own  pro- 
per use  and  benefit  all  the  emoluments  and  reward  which  should 
and  might  arise   therefrom.     And  the  jurors,   &c.  do  further 
present,  that  in  pursuance  of  the  said  corrupt  and    unlawful 
agreement,  and  on  the  terms,  and  in  pursuance  thereof,  after- 
wards, to  wit,  on,  wc.  aforesaid,  at,  &c.    aforesaid,   the    said 
\V.  W.  at  the  special,  &c.  of  the  said  J.  W.  did  resign  and  re- 
linquish his  said  office  and  employment  in  favor  of  the  said 
J.  W.  and  did  then  and  there  at  the  like  special  instance  and 
request  of  the  said  J.  W.  cause  and  procure  him  the  said  J.  W. 
to  be  duly  retained  and  employed,  and  the  said  J.  W.  was  ac- 
cordingly duly  retained  and  employed  by  certain  then  comnris- 
•     sioners,  appointed  and  authorized  by  his  majesty  to  manage 
the  duties  on  stamped  vellum,  parchment  and  paper  in  the  said 
office  of  such  distributor  of  such  stamped  vellum,  parchment 
and  paper,  as  aforesaid,  in  and  for  the  said  county  of  D.  and  as 
such  receiver   as  aforesaid,  in  lieu  and  stead  of  him  the  said 
W.  W.  and  that  the  said  J.  W.,  in  further  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  and  in  consideration  of 
the  premises  afterwards,  and  for,  and  during  the  natural  life 
of  him  the  said  W.  W.,  to  wit,  from  the  day  and  year  afore* 
said,  until  afterwards,  to  wit,  on,  &c.  when  the  said  W.  W, 
died,  to  wit,  at,  Sec.  aforesaid;  did  permit  and  suffer  the  said 
W.  W.  notwithstanding  his   said  relinquishment  of  his  said 
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©mce  as  aforesaid,  and  the  said  retainer  and  employment  of  the  • 
*aid  J.  W.  in  the  same,  in  lieu  and  stead  of  the  said  W.  W.  as 
aforesaid,  to  continue,  to  exercise  the  same,  and  to  receive  and 
take  to  his  own  proper  use  and  benefit,  and  the  said  W.  W.  did 
accordingly,  during  that  time,  continue  to  exercise  the  said 
office,  and  to  take  to  his  own  proper  use  and  benefit  aJl  the 
emoluments  and  reward  which  did  during  that  time  arise  there- 
from, to  wit,  at,  &c.  aforesaid,  in  contempt,  &c,  to  the  evil 
and  pernicious  example,  8cc.  and  against  the  form  of  the 
statutes,  &c.  [*684] 

rCommencement  as  ante  f.*l     That  the  office  of  chief  clerk  Informs- 
to  attend  the  supreme  court,  residing  in  the  town  of  St.  Jago  tj!^J|J*  " 
de   la  Vega,  otherwise  Vaga,  within  his  majesty's  island  of  to  bribe  a 
Jamaica  in  America  *now  is,  and  for  divers  years  last  past  hath  0f  ^c 
been,  an  office  of  great  trust,  concerning  the  administration  treasury, 
and  execution  of  justice,  within  the  said  Island  of  Jamaica,  and  to  procure 

'thai  the  said  chief  clerk,  to  attend  the  said  supreme  court,  for  t!lc  ****** 

.  ston  of  an 

the  time  being  by  himself,  or  by  his  deputy  or  deputies,   hath  office  in 

for  a  long  time,  to  wit,  for  the  space  of  twenty  years  and  up.  Jamaic*' 

wards,  now  last  past,  signed  and  sealed  writs,  and  other  pro-  count,  for 

cess,  and  still  doth  sign  and  seal  writs  and  other  process,  issu-  |£!ldin£  * 

ing  out  of  the  said  supreme  court,  and   also  during  all  that  the  minis. 

time,  hath  entered  and  still  doth  enter  decrees  and  other  pro-  *£•  l™*°: 
7  r        smg  an  at- 

ceedings  in,  and  keep  the  records  of  the  same  court,  and  that  fidavit.  (d) 


(</)  See  other  Precedents,  Cro.  a  promise  of  money  to  a  corpora- 
te. C.  455  2  Ld.  Raym.  1116.  2  tor  to  vote  for  a  member  of  a  cor - 
Kast5.  2  Camp.  231.  4  Burr.  2494.  poration  is  criminal,  2  Ld.  Raym. 
— The  offence.  A  solicitation  to  1377.  4  Burr.  2501.  Indictment, 
commit  a  crime,  thougii  nothing  be  '  In  a  criminal  information  for  of- 
rione  in  pursuance  of  such  solicit*-  feting  a  bribe  to  an  officer  Of  the 
tion,  is  now-  completely  established  customs  to  pass  certain  goods  about 
to  be  itself  an  indictable  offence,  to  be  imported,  the  allegation  that 
2  East.  5.  Thus  an  attempt  to  tbe  object  of  the  attempt  was  to 
bribe  a  privy  councillor,  to  procure  induce  him  to  suffer  them  to  be 
a  reversionary  patent  of  an  office  conveyed  to  another  place,  than 
grantable  by  the  king  under  great  the  quay  or  wharf  appointed  for 
seal  is  indictable  though  it  did  not  the  landing  of  them,'  and  that  an 
succeed  and  an  information  will  be  order  had  been  made  to  land  them 
granted.  4  Murr.  2495.  2  Campb.  at  the  quay  or  wharf  appointed  for 
231.  An  attempt  to  bribe  at  elec-  the  landing  such  goods,  has  been 
tu)nsto  Parliament  is  criminal  for  hoiden  to  be  insufficient,  if  the  evi- 
tne  same  reason,  4  Burr.  2500.    So  dence  prove  that  the  order  was  to 
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.  the  said  office  hath  been,  and  is  in  the  gift  and  disposal  of  the 
king  of  this  realm,  by  grant,  under  the  great  seal  of  Great 
Britain,  and  before  the  committing  any  of  the  offences  herein- 
after mentioned,  had  been  granted  by  the  lord  George  the 
second,  late  king  of  Great  Britain,  &c.  by  his  letters  patent 
under  the  great  seal  of  Great  Britain,  bearing  date  at  West- 
minster, in  the  twenty-fifth  day  of  September,  in  the  eighth 
year  of  his  reign,  of  his  special  grace,  certain  knowledge  and 
mere  motion,  unto  J.  L.,  N.  P.  esquires,  and  A.  F.  gentleman, 
for  and  during  the  term  of  their  natural  lives,  and  the  life 
of  the  longest  liver  of  them,  and  that  the  said  J.  L.  and  N.  P. 
before  the  committing  of  any  of  the  offences  hereinafter  men- 
r»685]    turned*  died,  and  the  said  A.  F.  survived  them,  and  is  stzJJ  liv- 
ing, that  is  to  say,   at  Westminster   aforesaid,  in  the   said 
county  of  .Middlesex,  and  the  said  coroner  and  attorney  of  our 
said  present  sovereign  lord  the  king,  who  prosecutes  as  afore- 
said, further  gives  the  court  here  to  understand,  and  be  inform- 
ed,  that  A.  H.  duke  of  G.,  at  the  respective  times  of  the  com- 
mitting the  offences,  hereinafter  mentioned,  and  before  and  still 
is,    one  of  the  commissioners  of  our  said  present  sovereign 
lord  the  king,  for  executing  the  office  of  treasurer  of  the  ex- 
chequer of  our  said  present  sovereign  lord  the  king,  and  the 
first  named  commissioner  in  the  letters  patent  of  our  said  pre- 
sent sovereign  lord  the  king,  under  the  great  seal  of  Great 
Britain,  in  that  behalf  granted,  and  also  one  of  the  privy  coun- 
cil of  our  said  present  sovereign  lord  the  king,  and  in  great 
trust  and  confidence  with  our  said  present  sovereign  lord  the 
king,  that  is  to  say  at  Westminster  aforesaid,  in  the  said  coun- 
ty of  Middlesex.    And  the  said  coroner  and  attorney  of  our 
said  present  sovereign  lord  the  king,  who  prosecutes  as  afore - 


deliver  them  at  the  king's  ware-  convicted.  Of  course,  the  degree 
houses,  though  (ney  stand  on  the  as  well  as  the  species  of  punish- 
quay  referred  to,  5  Ksp.  Rep.  231.  xnent  varies  according  to  the  kind 
Punishment. — The  judgment  at  com*  of  offence  which  the  solicitation 
mon  law  for  soliciting  to  commit  is  intended  to  produce.  In  the 
felony  or  other  enormous  offence  case  of  Higrias,  the  ^sentence  was 
may  be  fine,  with  imprisonment  or  two  years*  imprisonment  and  ex- 
pillory  at  the  discretion  of  the  posure  in  the  pillory-  2  East.  Bep~ 
coast  in  which  the  defendant  is  5.  * 
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skid,  fiirfher  £ives  the  court  litre  to  understand  and  be  inform - 
fetl>  That  W.J;  late  of,  &c,  well  knowing  the  premises,  but 
unlawful^,  wickedly,  and  Corruptly  devising,  intending  and 
Contriving  to  tempt,  "seduce  a"nd  corrupt  the  said  A.  H.  duke  of 
G.,  io  being'one  of  the  commissioners  for  executing  the  office 
of  treasurer  of  the  exchequer  of  our  said  present  sovereign 
lord  the  kihg,  and  one  of  theprivy  cotincil  of  our  said  present 
sovereign  lord  the  king,  and  in  great  trust  and  confidence  with 
our  said  present  sovereign  lord  the  king  as  aforesaid,  to  pros- 
titute and  betray  the  duties  of  his  said  offices  and  stations,  and 
the  trust  and  confidence  placed  and  reposed  in  him  by  our  said 
present  sovereign  lord  the  king,  on,  &c.  with-  force  and  arms, 
at,  "&C  a  certain  letter  wrote  by  him  the  said  W.  J.,  and  ad- 
dressed to  the  said  duke  of  G.,  and  also   a  certain  paper  wri- 
ting, purporting  to  be  an  affidavit  of  him  the  Said  W:.  J,*  and 
to  have  been  sworn  by  the  said  W.  J.  before  S.  T,  Csquire, 
then  lord  mayor  of  the  city  of  London,  unlawfully,  wickedly, 
and  corruptly,  did  send  and  deliver,  and  cause  and  procure  to 
be  sent  and  delivered,  to   the  said  duke  of  G.  so  being  one  of 
the  commissioners  of  our  said  lord  the  now  king,  for  executing 
the  office  of  treasurer  of  his  majesty's  exchequer,   and  one  of 
his  majesty's  privy  council,  and  in  great  trust  and  confidence 
with  his  majesty  as  aforesaid,  in  order  to  procure  our  said  pre* 
sent  sovereign  lord  the  king'  by  his  letters-patent,  under  the 
great  seal  of  Great  Britain,  to  grant  the  reversion  of  the  said 
office  of  the  chief  clerk  to  attend  the  supreme  court,  residing 
in  the  town  of  St.  Jago  de  la  Vega,  otherwise  Vaga,  within  the 
said  island  of  Jamaica,  for  the  term  of  the  natural  lives  of  B.  J.y 
M.  J.  and  J.  J.  sons  of  the  said  W.  J.,  or  for  the  lives  of  three 
other  persons,  to  be  nominated  by  *him  the  said  \V.  Jjupon  the    [*686"1 
same  conditions  as  are  mentioned  in  the  letters-patent  of  his 
said  late  majesty  for  a  pecuniary  reward,  to  be  paid  to  him  the 
said  duke  of  G.,  the  tenor  of  which  letter  is  as  follows :  My 
lord  duke — (meaning  the  duke  of  G.)     The  strict  honor  of  Mr. 
H.  N. — (meaning  one  H.  N.  of  H.  in  the  said  county  of  Mid- 
dlesex, a  person  well  known  to  the  said  duke  of  G.)  as  well  at 
his  (meaning  the  said  II .  N/s)  very  sincere  regard  for  your, 
grace,  (meaning^ the  said  duke  of  G.)  rendered  him  in  my 
opinion  the  properest  person  to  entrust  with  a  proposition  that 
Voi..  II.  3  L 
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required  the  utmost  secrecy;  but  his  (meaning  the  said  H. 
N.'s)  delicacy  preventing,  I  (meaning  himself  the  said  W.  J.) 
am  by  the  nature  of  it  precluded  from  every  other  method  but 
immediate  application  to  your  grace,  (meaning  the  said  duke 
of  G.)  in  which  I  (meaning  himself  the  said  W.  J.)  am  confir- 
med by  Mr.  H.'s  (meaning  one  J.   H.'s  applying  yesterday,) 
to  purchase  a  resignation  of  the  patentee,  who  is  my  (meaning 
his  the  said  W.  J.'s)  friend :    the  inclosed  affidavit  (meaning 
and  alluding  to  the  said  paper  writing,  purporting  to  be  an  af- 
fidavit as  aforesaid)  will  show  the  proposal,  which  will  be  en. 
creased  if  necessary,  and  would  your  grace  (meaning  again  the 
said  duke  of  G.)  indulge  me  (meaning  himself  the  said  W.  J.) 
by  perusing  the  case,  I  (again  meaning  himself  the  said  W.  J.) 
trust  it  would  appear  that  I  (again  meaning  himself  the  said 
W.  J.)  have  a  pretension  in  preference  to  any  other,  I  (again 
meaning  himself  the  said  W.  J.)  will  take  an  opportunity  of 
waiting  upon  your  grace,  (meaning  the  said  duke  of  G.)  hoping 
the  honor  of  a  conference :  otherwise  to  receive  back  the  affi- 
davit (meaning  again  the  said  paper  writing  purporting  to  be 
an  affidavit)  in  order  to  destroy  the  same.    I  (again  meaning 
himself  the  said  W.  J.)  am  your  grace's  most  obedient  and 
most  humble  servant,  W.  J.)  again  meaning  himself  the  said 
W.J.)     Fenchurch  Street,   10th.   June    1769.     His   grace  the 
duke  of  G.     And  the  tenor  of  which  said  paper  writing  pur" 
porting  to  be  an  affidavit  is  as  follows  :  that  is  to  say,  "  Lon" 
don,  to  wit,  this  day  appeared  ""before  me  W.  J.  of  London 
merchant,  (meaning  the  said  W.  J.)  and  made  oath  upon  the 
holy  evangelists  that  he  (meaning  the  said  W.  J.)  being  in. 
formed  that  Mr.  H.  (meaning  the  said  J.  H.)  had  said,  that  he 
either  expected  or  was  promised  the  reversion  of  the  clerk  of  the 
court's  office  in  the  island  of  Jamaica;  (meaning  the  said  office 
of  the  chief  clerk,  to  attend  the  supreme  court  residing  in  the 
town  of  Saint  Jago  de  la  Vega,  otherwise  Vaga,  within  the  said 
island  of   Jamaica  ;)    and  as  he  this  deponent  (meaning  the 
said  W.  J.)  apprehends,  that  he  (meaning'  the  said  W.  J.)  has 
some  degree  of  merit  in  what  he  (again  nieaning  the  said  W.  J.) 
has  already  done  to  promote  public  security  of  property,  by 
687]   the  regular  recording  judgments,  Sec.  and  in  properly  conducting* 
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the  said  office ;  and  that  as  his  (meaning  the  said  W.  J.'s)  own 
interest  renders  necessary  the  continuing  the  same  regularity  ; 
therefore  he  this  deponent  (meaning  the  said  W.  J.)  doth  hereby 
voluntarily  promise  and  engage,  that  incase  the  reversion  of  the 
said  office  shall  be  made  and  procured  for  the  natural  lives  of 
his  three  sons,  B.  I.  M.  I.  and  J.  I.  or  for  the  lives  of  three 
other  persons  to  be  nominated  by  him  (meaning  the  said  W.  J.) 
which  ever  shall  be  proposed,  upon  the  same  conditions  as  arc 
mentioned  in  the  last  patent  (meaning,  the  said  letters  patent  of 
his  said  late  majesty,  hereinbefore  mentioned)  for  that  office, 
that  then  he  this  deponent  (meaning  the  said  W.  J.)  will,  upon 
the  same  patent  being  delivered  to  him,  (meaning  the  said  W.  J.) 
pay  into  the  hands  of  Mr.  H.  N.  (meaning  the  said  H.  N.  above 
mentioned)  or  to  his  order,  five  thousand  pounds,  of  lawful 
money,  to  be  paid  to  the  person  or  persons  who  procures  the 
said  patent,  or,  if  required,  lodge  security  in  the  hands  of  Mr. 
H.  N.  for  the  payment  of  the  said  sum  of  five  thousand  pounds 
sterling,  as  soon  as  the  said  patent  is  made  out  and  delivered  to 
him  this  deponent,  (meaning  the  said  W.  J.)  And  this  deponent  .' 

(meaning  the  said  W.  J.)  further  saith,  that  he  never  hath,  "J 

directly,  or  indirectly,  mentioned,  or  given  the  least  intimation 
of  his  intention,  design,  or  proposition,  touching  this  matter,  to 
any  person  or  persons  except  to  the  said  Mr.  H.  N.  And  this 
deponent  (meaning  the  said  W.  J.)  further  saith,  that  whether 
this  proposition  should  be  approved,  accepted,  and  be  efficacious, 
or  otherwise  rejected,  that  in  either  case  he  this  deponent 
.  (meaning  the  said  W.  J.)  will  never,  at  any  time  or  times  divulge, 
mention,  or  give  intimation  of  his  intentions,  offer,  proposition, 
or  agreement,  relative  to  this  matter,  to  any  person  or  persons 
whatsoever,  except  the  said  Mr.  H.  N.  (meaning  the  said  H.  N.) 
And  further  this  deponent  (meaning  the  said  W.  J.)  saith  not, 
W.  J.  (meaning  the  said  W.  J,)  sworn  at  the  Mansion-House,  in 
London,  this  twenty-third  day  of  March,  in  the  year  of  our  Lord 
one  thousand  seven  huudred  and  sixty  seven,  before  mc  S.  T. 
mayor;  at  the  foot  or  bottom  of  which  said  paper  writing  there 
is  a  certain  note  or  memorandum  in  writing,  according  to  the 
tenor  following,  that  is  to  say,  "  N.  B.  Mr.  A.  F.  (meaning  the 
said  A.  F.  above  named)  has  two  patents,  namely,  for  the  clerk 
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of  the  crown,  and  clerk  of  the  peace,  in  the  island  of  Jamaica; 
(meaning  the  said  office  of  chief  clerk,  to  attend  the  supreme 
court,  residing  in  the  said  town  of  Saint  Jago  de  la  Vega,  other- 
wise Vaga,  within  the  said  island  of  Jamaica ;)  and  it  is  the  last 
Mr.  J.  (meaning  the  said  W.  J.)  is  particularly  desirous  to 
obtain,"  to  the  great  dishonour  of  the  said  Duke  of  G.,  to  the 
[*688]    evil  and  pernicious  example,  Sec.  and  against  the  peace,  Sec. 
Second      And  the  said  coroner  and  attorney  of,  &c.     That  the  said  W.  J. 
fo "pro      again  unlawfully,  wickedly,  and  corruptly,  *devising,  intending, 
Ring  to  the  and  contriving,  to  tempt,  seduce,  and  corrupt  the  said  A.  H. 
that  if  he   ^u^e  °f  G.  so  being  one  of  the  commissioners  for  executing 
would  pro-  the  office  of  treasurer  of  the  exchequer  of  our  said  lord  the  now 
office,  de-  king>  and  one  of  the  privy  council  of  our  said  lord  the  now  king, 
fendant      an(j  m  great  trust  and  confidence  with  our  said  lord  the  now  kinsr 

would  pay  °  ** 

5,000/.  in-  as  aforesaid,  to  prostitute  and  betray  the  duties  of  his  said  offices 

hand*    f    anc*  stat*°ns  and  tne  trust  an<*  confidence  placed  and  reposed  in 
&c.  him  by  our  said  lord  the  now  king ;  he  the  said  W.  J.  on  the 

said  tenth  day  of  June,  in  the  said  ninth  year  of  the  reign  of  our 
said  lord  the  now  king,  with  "force  and  arms,  at,  fee.  aforesaid, 
unlawfully,  wickedly,  and  corruptly,  did  propose  and  offer,  and 
caused  to  be  proposed  and  offered,  to  the  said  duke  of  G.  that  in 
case  he  the  said  duke  of  G.  would  procure  our  said  lord  the  now 
king,  by  his  letters  patent  under  the  great  seal  of  Great  Britain, 
to  grant  the  reversion  of  the  said  office  of  chief  clerk  to  attend 
the  supreme  court  above  mentioned  for  the  natural  lives  of 
three  sons  of  the  said  W.  J.  namely,  B.  J.,  M.  J.,  and  J.  J.  or 
for  the  lives  of  three  other  persons  to  be  nominated  by  him  the 
said  W.  J.  upon  the  same  conditions  as  arc  mentioned  in  the 
said  letters  patent  of  his  said  late  majesty,  that  then  he  the  said 
W.  J.  would,  upon  such  letters  patent  of  our  said  lord  the  now 
king  being  delivered  to  him  the  said  W.  J.t  pay  into  the  lands 
of  one  H.  N.  (a  person  well  known  to  the  said  duke  of  G.)  or 
to  his  order,  five  thousand  pounds  of  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  duke  of  G.  as  a  consideration  and 
reward  to  the  said  duke  of  G.  for  procuring  our  said  lord  the 
now  king  to  grant  the  reversion  of  the  said  office  in  manner 
Third        aforesaid,  to  the  great  dishonour,  &c.  (as  before.)  And  the  said 
coroner  and  attorney  of,  &c.  that  the  said  W.  J.  again  unlaw- 


count 
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Tally,  wickedly,  and  corruptly,  devising  and  intending  and  con-  that  if,  &o. 
triving  to  tempt,  seduce,  and  corrupt  the  said  A., H.  duke  of  fen^t  *" 
6. .  so  being  one  of  the  commissioners  for  executing  the  office  would 
•f  treasurer  of  the  exchequer  of  our  said  lord  the  now  king,  security 
and  one  of  the  privy  council  of  our  said  lord  the  now  king,  *°r  5,000t 
and  in  great  trust  and  confidence  with  our  said  lord  the  now  hands  of, 
king  as  aforesaid,  to  prostitute  and  betray  the  duties  of  his  said  &c- 
offices  and  stations,  and  the  trust  and  confidence  so  placed  and 
reposed  in  him  by  our  said  lord  the  now  king,  he  the  said  J.  W. 
afterwards,   to  wit,  on  the  said,  Sec.  with  force  and  arms  at,  Sec* 
aforesaid,   in,   &c.  did   unlawfully,  wickedly,    and  corruptly, 
propose   and  offer,  and  cause  to  be  proposed  •  and  offered  to 
the  said  duke  of  G.  that  in  case  he  the  said  duke  of  G.  would 
procure  our  said  lord  the  now  king  by  his  letters  patent  under 
the  great  seal  of  Great  Britain,  to  grant  the  reversion  of  the 
said  office  of  chief  clerk,  to  attend  the  supreme  court  above 
mentioned,  for  the   natural  lives  of  three  sons  *of  the  said  W.    f*689l 
J.  namely,  B.  J.,  M.  J.,  and  J.  J.  or  for  the  lives  of  three  other 
persons  to  be  nominated  by  him  the  said  W.  J.  upon  the  same 
conditions  as-  are  mentioned  in  the  said  letters  patent  of  his 
said  late  majesty,  that  then  he  the  said  W.  J.  would  ledge  a 
security  in  the  hands  of  one  H.  N.  (a  person  well  known  to  the 
said  duke  of  G.)  for  the  payment  of  the  sum  of  five  thousand 
pounds  of  lawful  money  to  the  said  duke  of  G.  as  soon  as  such 
letters  patent  of  oar  said  lord  the  now  king  should  be  made  out 
and  delivered  to  him  the  said  W.  J.  as  a  reward  to  the  said  duke 
of  G.  for  procuring  our  said  lord  the  now  king  to  grant  the  re- 
version of  the  said  office  in  manner  aforesaid,  to  the  great  dis- 
honour, &c.    as  before.) 

f Commencement  of  information  as  ante  6.*1  That  heretofore**!.11111" 
.  .  J  lion  by 

to  wit,  on,  &c.  at,  &c.  J.  L.  being  then  and  there  an  officer  of  the  Attorney. 

customs  of  our  said  lord  the  king,  did  seize  and  arrest  as  for-  Gen,eral 

feited  certain  goods  and  merchandizes,  to  wit,  divers  Bandanna  a  Revenue 

handkerchiefs,   which  said  goods  and  merchandizes  were  then  officer,  fur 

and  there  by  law  liable  to  forfeiture,  and  that  it  was  then  and  l^vinr  up 

there  the  duty  of  the  said  J.  L.  as  such  officer  of  the  customs  as  £oods  for- 

a foresaid,  to  detain,  keep,  tind  secure  the  said  goods  and  mer-  takfnji 

chandizes  so  seized  and   arrested  as  forfeited,  as  aforesaid,  in  bribe  on 

order  to  the  condemnation  of  the  same  goods  and  merchandizes  ^!atut.»24 


40J.  INDICTMENTS  FOB 

so  seized  by  due  course  of  law,  and  the  said  attorney-general, 
&c.  that  the  said  X  L.  late  of,  &c.  veil  knowing  the  premises, 
but  having  no  regard  for  the  laws  and  statutes  of  this  realm,  nor 
for  the  penalties  and  forfeitures  therein  and  thereby  mentioned 
and  provided,  and  unlawfully  and  corruptly  devising,  contri- 
ving, and  intending  to  cheat  and  defraud  our  said  lord  the  king 
in  his  revenue  of  customs,  and  wholly  disregarding  his  duty  as 
such  office*  of  the  customs  as  aforesaid,  in  the  behalf  aforesaid, 
after  the  first  day  of  October,  which  was  in  the  year  of  our  Lord 
1784,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  did  unlawfully 
and  corruptly,  and  without  any  authority  in  that  behalf  deliver 
up  to  one  D.  J.  the  said  goods  and  merchandizes  so  seized  and 
arrested  as  aforesaid,  and  so  liable  to  forfeiture  as  aforesaid ;  in 
contempt,  Sec*  to  the  evil,  &c.  and  against,  6cc  and  also  against 
the  form,  &c.  by  reason  whereof,  and  by  force  of,  Sec.  the  said 
J.  L.  has  forfeited  and  lost  the  sum  of  two  hundred  pounds,  of 
lawful,  Sec. 
Second  And  the  said  attorney -general,  Sec.  that  heretofore,  to  wit,  on, 

count.  &c.  at,  &c.  the  said  J.  L.  then  and  there  being  such  officer  of  the 
customs  as  aforesaid,  did  find  in  the  shop  of  one  D.  J.  there 
situate,  certain  other  goods  and  merchandizes,  to  wit,  divers 
other  Bandanna  Handkerchiefs,  which  said  last  mentioned 
goods  and  merchandizes  were  then  and  there  by  law  liable  to 
i~*690l  forfeiture9  an<*  that  *it  was  then  and  there  the  duty  of  the  said 
J.  L.  as  such  officer  of  the  customs  as  aforesaid  then  and  there 
to  seize  and  arrest,  as  forfeited  the  said  last  mentioned  goods 
and  merchandizes,  and  to  detain,  keep,  and  secure  the  same, 
in  order  to  the  condemnation  of  the  said  last  mentioned 
goods  and  merchandizes,  by  due  course  of  law,  and  the  said 
attorney-general  of  our  said,  &c.  giveth,  See.  that  the  said  J.  L. 
well  knowing  the  premises,  but  having,  no  regard  for  the 
laws  and  statutes  of  this  realm,  nor  for  the  penalties  and  for- 
feitures therein  and  thereby  mentioned  and  provided,  and  un- 
lawfully and  corruptly  devising,  contriving,  and  intending  to 
cheat  and  defraud  our  said  lord  the  king  in  his  said  revenue  of 
customs,  and  wholly  disregarding  his  duty  as  such  officer  of 
the  customs  as  aforesaid,  in  the  behalf  last  aforesaid,  and  after 
the  said  first  day  of  October,  which  was  in  the  said  year  of  our 
Lord  1784,  to  wit,  on,  Sec.  aforesaid,  at,  &c.  aforesaid,  did 
unlawfully,  and  corruptly,  and  contrary  to  the  duty  of  his  said 
office,    make  a  collusive   seizure  of  the  said  last  mentioned 
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goods  and  merchandizes  so  liable  to  forfeiture,  as  last  afore- 
said, by  then  and  there  seizing  and  taking  away, the  same 
from  the  said  shop  of  the  said  D.  J.  with  a  corrupt  under- 
standing at  the  time  of  such  seizure,  by  and  between  the  said 
J.  L.  and  the  said  O.  J.  that  the  same  goods  and  merchan- 
dises should  afterwards  be  unlawfully  and  corruptly  given 
back  and  restored  to  the  said  D.  J.  instead  and  in  lieu  of 
the  said  last  mentioned  goods  and  merchandizes  being  by  the 
said  J.  L.  detained,  kept,  and  secured,  in  order  to  the  condem- 
nation of  the  same  by  due  course  of  law  ;  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  evil  and  pernicious  ex- 
ample of  all  others,  and  against  the  peace  of,  &c.  and  also 
against  the  form  of,  &c.  by  reason  whereof,  &c.  [as  in  conclu- 
sion of  fir  at  count.'] 

And  the  said  attorney-general,  &c.  that  heretofore,  to  wit,  Third 
on,  &c.  at,  &c  the  said  J.  L.  being  then  and  there  such  officer  s^111*- 
of  thc^  customs  as  aforesaid,  did  serve  and  arrest  as  forfeited 
in  the  said  shop  of  the  said  D.  J.  certain  other  goods  and 
merchandizes,  to  wit,  divers  other  Bandanna  handkerchiefs, 
which  said  last  mentioned  goods  and  merchandizes  were  then 
and  there  by  law  liable  to  forfeiture,  and  that  it  was  then  and 
there  the  duty  of  the  said  J.  L.  as  such  officer  of  the  customs 
as  aforesaid,  to  detain,  keep,  and  secure  the  said  last  men- 
tioned goods  and  merchandizes  so  seized  and  arrested  as  for- 
feited, in  order  to  the  condemnation  of  the  said  last  mentioned 
goods  and  merchandizes  by  due  course  of  law.  And  the  said 
attorney-general  of  our  said,  &c.  that  he  the  said  J.  L.  well 
knowing  the  premises,  but  having  no  regard  for  the  laws  and 
statutes  of  this  realm,  nor  for  the  penalties  and  forfeitures 
therein  and  thereby  mentioned  and  provided,  and  unlawfully 
and  corruptly  devising,*  contriving,  and  intending  to  cheat  r*6911 
and  defraud  our  said  lord  the  king,  in  his  said  revenue  of  cus- 
toms, and  wholly  disregarding  his  duty  as  such  officer  of  the 
customs  as  aforesaid,  in  the  behalf  last  aforesaid,  after  the 
said  first  day  of  October,  which  was  in  the  said  year  of 
our  Lord  1784,  to  wit,  on  the  said,  Sec.  at,  &c.  aforesaid,  did 
unlawfully  and  corruptly  make  an  agreement  with  the  said 
D.  J.  that  he  the  said  J.  L.  would  deliver  up  to  the  said  D.  J. 
the  said  last  mentioned  goods  and  merchandizes  so  seized  and 
arrested  as  aforesaid,  and  so  liable  to  forfeiture  as  aforesaid ;  in 
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contempt,  dec.  and  against  the  peace,  &c.  and  also  against  the 
form,  &c.«by  reason  whereof,  &c 

And  the  said  attorney -general  of,  Sec.  that  heretofore,  to  wit  4 

on,  &c.  at,  Sec.  the  said  J.  L.  being  then  and  there  such  officer 

Fourth       of  the  customs  of  our  said  lord  the  king  as  aforesaid,  did  seize 

count,  for  an(j  arrest  as  forfeited,  certain  other  goods  and  merchandises, 
receiving  7  °  . 

a  bribe,      to  wit,  divers  other  Bandanna  hankerchiefs,  which  said "  last 

mentioned  goods  and  merchandizes  were  then  and  there  by  totf 
liable  to  forfeiture,  and  that  it  was  then  and  there  the  duty  of 
the  said  J.  L»  as  such  officer  of  the  customs  as  aforesaid,  to  de-' 
tain,  keep,  and  secure  the  said  last  mentioned  goods  and  mer- 
chandizes, in  order  to  the  condemnation  of  the  same  by  due 
course  of  law,  and  the  said  attorney-general  of,  &c.  that  the 
said  J.  L.  well  knowing.  &c.  but  having  no  regard,  &c*  unlaw- 
fully and  corruptly  devising,  contriving,  and  intending,  Sec.  and 
wholly  disregarding  his  duty  in  the  behalf  last  aforesaid,  after 
the  said,  &c.  to  wit,  on,  8cc.  at,  &c.  did  unlawfully  and  corrupt- 
ly directly  take  and  receive  of  and  from  the  said  D.  J.  a  certain 
bribe*  gratuity,  recompence,.and  reward,  of  a  certain  large  sum 
of  money,  to  wit,  the  sum  of  eight  pounds,  and  to  perform  the 
duty  of  him  the  said  J.  L.  in  so  detaining,  keeping,  and  securing 
the  said  last  mentioned  goods  and  merchandizes,  so  seized  and 
arrested  as  aforesaid,  and  so  liable  to  forfeiture  as'  aforesaid, 
and  contrary  to,  and  in  violation  of,  the  duty  of  his  said  oficd 
to  relinquish  the  possession  of  the  same  goods  and  merchandizes, 
so  that  the  same,  although  secured  and  arrested  as  aforesaid, 
should  not  be  secured  in  order  to  the  condemnation  thereof  as 
aforesaid ;  in  contempt,  &c.  to  the  evil  example,  &c.  and  also 
against  the  form,  &c.  by  reason  whereof,  &c\  And  the  said  at- 
torney-general  of,  &c.  that  heretofore,  to  wit,  on,  *&c.  at,&c. 
Fifth         aforesaid,  the  said  J.  L.  being  then  and  there  such  officer  of  the 

count,  for  customs  of  our  said  lord  the  king  as  aforesaid,  did  serve  and  ar- 

recti  vm,r 

*  bribe.0    rcst  as  forfeited  certain  other  goods  and  merchandizes,  to  wit, 

divers  other  Bandanna  hankerchiefs,  which  said  last  mentioned 

goods  and  merchandizes,  were  then  and  there  by  law  liable  to 

forfeiture,  and  that  it  was  then  and  there  the  duty  of  the  said  J. 

L.  as  such  officer  of  the  customs  as  aforesaid,  to  detain,  *keep, 

and  secure  the  said  last  mentioned  goods  and  merchandizes,  in 

r*f92l    order  to  the  condemnation  of  the  same  by  due  course  of  law; 

and  the  said  attorney-general  of,  &c.  for,  &c.  givcth  the  court 

here  further,  &c.  that  the  said  J.  L.  well  knowing,  &c.  hut 


I 
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having  no  regard,  &c.  and  unlawfully  and  corruptly  devising, 
&c.  and  wholly  disregardum  his  duty  in  the  behalf  last  afore- 
said, after  the  said,  Sec.  to  wit,  on,  &c.  at,  &c.  did  unlawfully, 
corruptly,  and  indirectly,  take  and  receive  of  and  from  the  said 
D.  J.  a  certain  bribe,  gratuity,  recompence*,  and  reward,  of  a 
certain  other  large  sum  of  money,  to  wk,  the  sum  of  eight 
pounds,  not  to  perform  the  duty  of  him  the  said  J.  L.  in  so  de- 
taining, keeping,  and  securing  the  said  last  mentioned  goods 
and  merchandizes,  so  seized  and  arrested  as  aforesaid,  and  so 
liable  to  forfeiture  as  aforesaid,  and  contrary  to,  and  in  viola- 
tion of,  the  duty  of  his  said  office,  to  relinquish  the  possession  of 
the  same  goods  and  merchandizes,  so  that  the  same,  although 
seized  and  arrested  as  aforesaid,  should  not  be  secured,  in  order 
to  the  condemnation  thereof  as  aforesaid;  in  contempt,  &c.  to 
the  evil  example,  8cc.  and  also  against  the  form,  &c.  by  reason 
whereof,  &c. 
And  the  said  attorney-general  of,  8cc.  for,  &c.  giveth,  &c.  that  sixth 

heretofore,  to  wit,  on,  &c.  at,  &c.  the  said  J.  L.  being  then  and  coun.t».  fop 
7  7      7    .  '  &  receiving 

there  such*  officer  of  the  customs  of  our  said  lord  the  king  as  a  bribe. 
aforesaid,  did  seize  and  arrest  as  forfeited,  certain  other  goods 
and  merchandizes,  to  wit,  divers  other  Bandanna  handkerchiefs, 
which  said  last  mentioned  goods  and  merchandizes  were  then 
and  there  by  law  liable  to  forfeiture,  and  that  it  was  then  and 
there  the  duty  of  the  said  J.  L.  as  such  officer  of  the  customs  as 
aforesaid,  to  detain,  keep,  and  secure  the  said  last  mentioned 
goods  and  merchandizes,  in  order  to  the  condemnation  of  the 
same  by  due  course  of  law.  'And  the  said  attorney- general  of, 
tec.  that  the  said*  J.  L.  well  knowing,  &c.  but  having  no  regard, 
&c.  and  unlawfully  and  corruptly  devising,  &c.  to  cheat  and  de- 
fraud our  said  lord  the  king  in  his  said  revenue  of  the  customs, 
and  wholly  disregarding  his  duty  in  the  behalf  last  aforesaid, 
after  the  said,  &c.  to  wit,  on,'&c.  at,  &c.  did  unlawfully  and  cor- 
ruptly directly  take  and  receive  of  and  from  the  said  D.  J.  a 
certain  bribe,  gratuity,  recompence,  and  reward,  of  a  certain 
other  large  sum  of  money,  to  wit,  a  share  of  the  sum  of  eight 
pounds  to  be  divided  between  him  the  said  J.  L.  and  one  J.  M. 
and  one  C.  C.  and  one  S.  C.  and  one  G.  C.  and  not  to  perform 
the  duty  of  him  the  said  J.  L.  in  so  detaining,  keeping,  and  se- 
curing the  said  last  mentioned  goods  and  merchandizes  so 
Vol  II .  3  M 
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seized  and  arrested  as  aforesaid,  and  so  liable  to  forfeiture  as 

aforesaid,  and  contrary  to,  and  in  violation  of*,  the  dmty  of  his 

said  office,  to  relinquish  the  ppsselfcon  of  the  same  goods  and 

merchandizes,  so  that  the  same,  although  seized  and  arrested 

[*693]    as  aforesaid,  and  so  *liable  to  forfeiture  as  aforesaid,  and  contrary 

to,  and  in  violation  of,  the  duty  of  his  said  office,  to  relinquish 

the  possession  of  the  same  goods  and  merchandizes,  so  that  the 

same,  although  seized  and  arrested  as  aforesaid,  should  not  be 

secured,  in  order  to  the  condemnation  thereof  as  aforesaid ;  in 

contempt  of,  &c.  to  the  evil  example,  &c.  against  the  peace, 

&c.  and  also  against  the  form,  &c.   by  reason  whereof,    &c 

Whereupon,  &c  [common  conclusion  ante  6.*J 

Informa-         [Commencement  of  information  as  ante  6.*]   That  heretofore* 

tionby  At-  to  wit,  on,  &c.  at,  &c.  in,  &c.  certain  goods  and  merchandizes, 

neral,  for   to  wit,  divers  pairs  of  foreign  manufactured  leather  gloves,  that 

h  *h?if  *°  1S  to  sa^'  f>l°ves  °f  tne  manufacture  of  France,  and  a  large 
venue  offi-  quantity  of  foreign  wrought  silk,  that  is  to  say,  wrought  silk  of 
cew  to  tne  manufacture  of  France,  and  a  certain  other  large  quantity 
and  to  re-  of  foreign  silk,  which  had  become  forfeited  by  virtue  of  certain 
frain  from  acts  0f  parliament  relative  to  his  majesty's  customs,  then  and 
goods  for-  st*N  in  rorce5  were  hidden  and  concealed  in  a  certain  house  there 
feited  on  situate.  And  that  E.  S.  and  J.  C.  being  officers  of  the  customs 
34Geo.ll  .Q£  QUr  sa«j  jor(j  tne  fcfog^  di<i9   according  to  the  duty  of  their 

several  and  respective  offices,  then  and  there  proceed  to  the 
said  house,  for  the  purpose  of  discovering  the  said  goods  and 
merchandizes  so  then  and  there  hidden  and  concealed  as  afore- 
said, and  seizing  the  same  as  forfeited  as  aforesaid,  the  same 
goods  and  merchandizes  being  the*  and  there  liable  to  be  law- 
fully seized  by  the  said  £.  S.  and  J.  C.  as  such  officers  of  the 
customs  as  aforesaid.  And  that  the  said  £.  S.  and  J.  C.  so  being 
then  and  there  such  officers  of  the  customs  as  aforesaid,  did  then 
and  there,  for  the  purpose  aforesaid,  proceed  to  search  and  exa- 
mine the  said  house.  And  the  said  attorney -general,  fee.  that 
C.  F.  late  of,  Sec.  linen  draper,  well  knowing  the  premises,  but 
having  no  regard  for  the  laws  and  statutes  of  this  realm,  nor  for 
the  penalties  and  forfeitures  therein  and  thereby  mentioned  and 
provided,  and  unlawfully  devising,  contriving,,  and  intending  to 
cheat  and  defraud  our  said  lord  the  king  in  his  revenue  of  the 
customs,  after  the  first  day  of  October,  which  was  in  the  year, 
&c.  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  did  unlawfully  and 
corruptly  offer  to  give  to  the  said  E.  S.  and  J.  C.  being  then  and 
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there  such  officers  of  the  customs  as  aforesaid,  a  bribe,  recom- 
pence,  and  reward,  of  a  sum  of  money,  to  wit,  Sec.  for  them  the 
said  £.  S.  and  J.  C.  unlawfully,  unjustly;  and  contrary  to  the 
duty  of  their  said  several  and  respective  offices,  to  forbear  and 
desist  from  searching  the  said  house,  in  order  that  the  said  for- 
feited goods  and  merchandizes  so  hidden  and  concealed  therein 
as  aforesaid,  might  not  be  found  and  seized  as  forfeited  as  afore- 
said, whereby  the  provisions  made  by  a  certain  act  of  parlia- 
ment relative  to  his  majesty's  customs,  might  and  would  be  then 
*and  there  evaded  and  broken  $  in  contempt,  &c.  to  the  evil,  [*694] 
&c.  and  against  the  peace,  fee.  and  also  against  the  form  of  the 
statute,  6cc.  By  means  whereof,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  he  the  said  C.  F.  hath  forfeited  and 
lost  the  sum  of  five  hundred  pounds  of  lawful  money  of  Great 
Britain.! 

•[Commencement  of  information  as  ante  6.*]     That  hereto-    [*695] 

fore,  (to  wit)  on,  &c.  at,  fee.  W.  i\  and  R.  B.  being  then  and  Iaforma- 

P  tion  by  at- 

there  officers  of  the  customs  of  our  said  lord  the  king,  did  in  torney  ge- 

due  manner  take  and  seize  as  forfeited,  certain  goods  and  mer-  n5Tal»  ^ 

ij  offering 

chandizes,  (to  wit)  divers,  &c.  which  said  goods  and  merchan-  bribes  to 

dizes  might  then  and  there  fawfully  be  seized  by  the  said  W.  J^Bcew 
P.  and  R.  B.  as  such  officers  as  aforesaid,  and  were  then  and  on  24th 
there  proceeding  to  secure  the  same  as  forfeited  as  aforesaid ; 
and  the  said  attorney  general,  &c.  that  W.  M.  late  of,  &c.  linen 
draper,  well  knowing  the  premises,  but  having  no  regard  for  the 
laws  and  statutes  of  this  realm,  nor  for  the  penalties  and  for- 
feitures therein  and  thereby  mentioned  and  provided,  and  un- 
lawfully devising,  contriving,  and  intending  to  cheat  and  de- 
fraud our  said  lord  the  king  in  his  said  revenue  of  the  customs, 
afterwards  and  whilst  the  said  goods  and  merchandizes  remained 
in  the  custody  and  possession  of  the,  said  W.  P.  and  R.  B.  as 
such  officers  as  aforesaid, (that  is  to  say)  on  the  said,  fee.  *at>   [*696] 

&c.  did  unlawfully  and  corruptly  offer  to  the  said  W.  P.  and  R* 

* 

B.  being  then  and  there  such  officers  of  the  customs  as  aforesaid) 
a  bribe,  recompence,  and  reward,  of  a  sum  of  money,  (to  wit) 
the  sum  of,  fee.  for  them  the  said  W.  P.  and  R.  B.  unlawfully  y 
unjustly  and  contrary  to  the  duty  of  their  said  several  and 
respective  offices,  to  quit,  relinquish,  and  give  up  the  posses* 


t  This  Indictment  contains  five  counts  in  the  London  edition. 
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[•697] 

Informa- 
tioa 

inst'  an 


sion  of  the  said,  Sec.  so  seized  as  aforesaid,  in  order  that  the 
same  might  not  be  secured  as  forfeited  as  aforesaid,  whereby 
our  said  lord  the  king  might  and  would  be  then  and  there  de- 
frauded in  his  said  revenue  of  the  customs,  in  contempt  of,  flee 
to  the  evil  and  pernicious  example  of,  &c.  and  against  the  peace 
of,  &c.  and  also  against  the  form  of  the  statute  in  such  case 
made  and  provided.  By  reason  whereof,  and  by  force  of  the 
same  statute,  he  the  said  W.  M.  hath  forfeited  and  lost  the  sum 
of  £50.  of  lawful,  Sect 

[•Commencement  of  information  as  ante  6,*3  That  S.  S.  late 
of,  &c  being  a  British  subject,  on,  &c.  and  for  a  long  time 
thence  next  ensuing,  (to  wit)  until,  See.  held  and  exercised  the 
officer  for  office  of  supervisor  of  the  province  of  Malabar,  in  the  East  In- 
JJ22S!  dies,  under  the  East  India  Company,  and  during  all  that  time 
India,  con-  resided  in  the  East  Indies,  (to  wit)  at,  Sec.  and  that  I.  A.  late 
8^33      of>  &c-  being  a  British  subject,  on  the  said,  &c.  and  for  a  long 
Geo.  ni.    time  thence  next  ensuing,  (tfc  wit)  until,  &c.  held  and  exercised 
(ey  '         the  office  of  commercial  resident  at  Calicut  in  the  East  Indies, 
under  the  said  united  company,  and  during  all  that  time  resided 
in  the  East  Indies,  (to  wit)  at,  Sec.  aforesaid.    And  that  the  said 
J.  S.  so  being  a  British  subject  as  aforesaid,  whilst  he  held  and 
exercised  the  said  office  of  supervisor  of  the  province  of  Ma- 
labar, in  the  East  Indies  aforesaid,  under  the  said  united  com- 
pany as  aforesaid,  and  whilst  he  resided  in  the  East  Indies  as 
aforesaid;   and  the  said  I.  A.  so  being  a  British  subject  as 
aforesaid,  whilst  he  held  and  exercised  the  said  office  of  com- 


(e)  Thii  wu  the  information  a- 
gainst  Stevens  and  Agnew,  whose 
case  is  reported  in  5  East,  344. 
The  33  Geo.  III.  c.  53.  s.  63.  on 
which  it  is  framed,  enacts  that  the 
demanding  or  receiving  any  money 
or  other  valuable  thing,  as  a  gift 
or  present,  or  under  colour  there- 
of, whether  it  be  for  the  use  of  the 
party  receiving  the  same,  or  for  or 
pretended  to  be  for  the  use  of  the 
said  company,  or  of  any  other  per- 
son whatsoever,  by  any  British 
subject  holding  or  exercising  any 
office  or  employment  under  bis  ma- 
jesty or  the  said  united  company, 
in  the  East  Indies,  shall  be  deemed 


an  extortion  or  a  misdemeanour  at 
law.  After  verdict  of  guilty,  a  mo- 
tion was  made  in  arrest  of  judge- 
ment, on  the  ground  that  there 
was  no  sufficient  averment  that  the 
defendants  were  British  subjects 
residing  in  India,  and  holding  em- 
ployments there  under  the  crown 
or  the  East  India  company,  at  the 
time  when  the  presents  were  recei- 
ved i  for  they  are  stated  to  have 
held  their  employments  until  the 
day  on  which  the  offence  is  alleged 
to  have  been  committed.  But  it 
was  holden  that,  as  the  misdemean- 
our was  charged  "  whilst  they 
held  the  office  at  afircwid?  the 


(f)  This  Indictment  contains  two  counts  in  the  London  edition. 
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znercial  resident  at  Calicut)  in  the  East  Indies,  under  the  said 
united  company  aa  aforesaid,  and  whilst  he  resided  in  the  East 
Indies  as  aforesaid,  did,  within  six  years  before  the  filing  of  this 
information,  (to  wit)  on,  Sec.  in  the  East  Indies  aforesaid,  receive 
of  and  from  a  certain  person  in  the  East  Indies  aforesaid,  called 
the  Samoory,  otherwise  the  Zamorin  Rajah,  100,000  rupees, 
being  of  the  value  of  jg!2,5QO  as  a  gift  and  present,  against  the 
form  of  the  statute,  tec.  whereby  and  by  force  of  the  statute, 
they  the  defendants  committed  extortion,  and,  by  force  of  the 
said  statute,  forfeited  to  the  ki&g  the  said  sum  of  *£  12,500.  [*698~] 
being  the  value  of  the  said  100,000  rupees  so  received  by 
them  as  aforesaid,  against  the  form,  &c  and  against  the  peace, 
dec. 


INDICTMENTS,  8cc.  FOR  OFFENCES  RELATING  TO 
THE  POOR  AND  POOR  RATES. 

[Commencement  as  ante  2.*]    That  D.  D.  late  of,  flee.  andFtrmis- 

one  of  the  churchwardens  of  the  said  parish,  and  E.  E.  late  of,  f*"1.**"". 

*  our  in  csx- 

&c.  being  evil  disposed  persons,  and  unlawfully  contriving  and  lying  two 

intending  to  free  and  discharge  the  parishioners  and  inhabitants  j^p^h 

of  the  said  parish,  from  the  expence  of  maintaining  and  provi-  where 

ding  for  one  A.  B.  the  elder,  and  one  A.  B.  the  younger,  the  in-  noLule- 

fitnt  daughter  of  the  said  A.  B.  the  elder,  being  respectively  ments, 

where  one 
poor  and  impotent  persons  in  the  said  parish  of,  &c.  and  unable  died.  (/) 

to  work  or  maintain  themselves,  and  respectively  standing  in 
need  of  relief  from  the  parishioners  of  the  said  parish,  and  to 
charge  and  burthen  the  parishioners  and  inhabitants  of  the  pa* 
rish  of,  &c.  with  the  maintenance  and  support  of  the  said  A.  B. 
the  elder,  and  A.  B.  the  younger,  on,  &c.  at,  &c  aforesaid,  un- 
lawfully and  unjustly,  and  without  any  legal  warrant  or  authority 
for  so  doing,  carry  and  convey,  and  cause  and  procure  to  be  car- 
ried and  conveyed,  the  said  A.  B.  the  elder,  and  A.  B.  the 
younger,  then  being  poor  and  impotent  persons  in  the  said 

term  until  must  be  construed  in  an  render  it  effective.    The  proceed- 

inclusive  sense,  that  being  the  en-  ings  were  therefore  supported, 
dent  intent  of  the  party  framing  it,         (/)  See  other   precedents,  4 

and  hxbeing  the  object  of  the  court,  Went  w.  353.  Cro.  C.  C.  394,  5  post 

where  that  design  is  manifest,  to  conspiracies. 
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parish  of,  &c.  andunable  to  work  or  maintain  themselves,  zjA 
then  respectively  standing  in  need  of  relief  from  the  said  pa- 
rishoners  and  inhabitants  of  the  said  last  mentioned  parish  of, 
&c.  from  and  out  of  the  said  parish  of,  &c.  into  the  said  parish 
|/699 ~|  of,  Sec.  and  there  unlawfully  and  unjustly  *1eft,  and  caused  to  be 
left,  the  said  A.  B.  the  elder,  and  A.  B.  the  younger,  they  the 
said  A.  B.  the  elder,  and  A.  B.  the  younger,  or  either  of  them 
not  then  having  a  legal  settlement  in  the  said  last  mentioned 
parish,  which  said  A.  B.  the  elder,  afterwards,  to  wit,  on,  &c.  at* 
&c.  died,  by  reason  whereof  the  parishioners  and  inhabitants  of 
the  said  last  mentioned  parish  have  been  obliged  to  expend,  and 
have  necessarily  expended  divers  sums  of  money,  in  the  whole 
amounting  to  the  sum  of  £ —  of  lawful,  &c.  in  and  about  the 
maintenance  and  support  of  the  said  A.  B.  the  younger,  and 
also  in  and  about  the  burial  of  the  said  A.  B.  the  elder,  to  the 
great  damage  of  the  said  last  mentioned  parish  and  inhabitants* 
in  contempt,  &c.  to  the  evil,  &c.  and  against  the  peace,  &c. 
For  bring-      That  A.  B.  late  of,  &c.  devising  and  intending  the  inhabi- 

•     

ing  a  poor  xsakts  of  the  parish  of  St.  George  the  Martyr,  in  the  said  county 
to  a  pariah  of  Middlesex,  with  the  maintenance,  support,  and  expences  of 
2T!!!  one  E.  C.  spinster,  wrongfully  and  unjustly  to  charge,  and  also 
settle*  intending  great  bodily  harm  to  the  said  £.  C.  on,  &c.  from  and 
when  she  out  °^  tne  P*™0  °f  St.  Andrew,  Holburn,  aforesaid,  her  the 
instantly  said  £.  C.  then  being  poor,  sick,  languid,  and  impotent,  and 
that  the  unable  to  support,  help,  or  maintain  herself,  and  fteing  also 
panahioD-  wholly  unfit  for  removal*  with  force  and  arms,  at,  &c.  aforesaid, 
pot  to  ex-  unlawfully,  wickedly,  inhumanly,  unjustly,  and  against  the  will 

_  ♦ 

P*™?  m  of  the  said  E.  C.  and  also  without  any  legal  warrant  or  authori- 
her.  (g)  ty  whatsoever,  into  the  parish  of  St.  G.  the  M.  aforesaid,  did 
carry  and  convey,  and  cause  to  be  carried  and  conveyed,  and 
[•700]  then  and  there,  to  wit,  on,  &c.  aforesaid,  at  the  parish  •last'afore- 
said,  in,  &c.  aforesaid,  left,  and  caused  to  be  left,  her  the  said 
£.  C.  being  so  sick  weak,  languid,  impotent,  and  unable  to 
support,  help,  or  maintain  herself  as  aforesaid,  to  be  kept,  main- 
tained, and  supported  by  and  at  the  charge  and  expence  of  the 
inhabitants  of  the  said  last  mentioned  parish,  (she  the  said  £.  C. 
at  the  time  she  was  so  left  in  the  said  last  mentioned  parish  as> 


Cf)SeeCro.C.C.7thEd.648.  see  post  conspiracies. 


RELATING  TO  THE  POOR  AND  POOR  RATES.   463 

aforesaid)  not  haying  any  legal  settlement  in  the  same ;)  which 
said  £.  C.  afterwards,  and  as  soon  as  she  was  brought  by  th* 
said  A.  B.  into  the  said  last  mentioned  parish  as  aforesaid,  did 
there  instantly  die,  by  reason  whereof  the  inhabitants  of  the  said 
last  mentioned  parish  were  obliged  to  pay  and  expend,  and  did 
pay  and  expend,  the  sum  of  fifty  shillings  of  lawful  money  of 
Great  Britain,  in  and  about  the  burial  of  the  said  E.  C.  to  the 
great  damage  of  the  said  inhabitants,  to  the  evil  and  pernicious 
example,  8c c.  and  against  the  peace,  &c. 

That  E.  D.  late  of,  &c.  on,  &c.  at,  &c.  well  knowing  that  one  For  amis- 
M.  R.  single  woman,  was  then  and  there  pregnant  with  a  certain  nJJU?]£ 
child  or  children,  and  that  the  said  child  or  children  would  then  common 
and  there  be  likely  to  be  born  a  bastard  or  bastards,  and  devi-  {*?  m 
sing  and  intending  the  inhabitants  of  the  liberty  above  the  bars>  inmate, 
in  the  same  parish  and  county,  with  the  maintenance  of  one  M.  w*Jo  was 
'  R.  and  of  the  said  child  or  children  with  which  the  said  M.  R.  of  a  bast- 
was  then  pregnant,  unjustly  to  charge  and  burthen  on,  fee.  ard  child 
aforesaid,  at,  &c.  aforesaid,  to  wit,  in  the  same  liberty  in  the  came 
dwelling-house  of  her  the  said  £.  there  situate,  unlawfully  did  chargea- 
receive  and  lodge  as  an  inmate  the  said  M.  R.  so  being  preg-  Slf  *? 
nam  as  aforesaid,  and  also  being  poor  and  unable  to  maintain  (A) 
herself,  and  not  having  any  legal  settlement  in  the- said  liberty, 
and  that  she  the  said  £.  her  the  said  M.  an  inmate  in  the  same 
dwelling-house  in  the  liberty  aforesaid,  in  the  same  parish  and 
county,  from  the  said,  &c.  until,  &c.  unlawfully  did  continue, 
during  which  time,  to  wit,  on,  &c.  the  said  M.  R.  at  the  liberty 
aforesaid,  in,  Sec.  aforesaid,  did  bring  forth  a  male  bastard  child, 
and  the  inhabitants  of  the  same  liberty  have,  during  the  time 
aforesaid,  been  thereby  compelled  to  expend  divers  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  four  pounds  ten 
shillings,  in  relief  and  maintenance  of  the  said  M.  R.  and  her 
bastard  child,  to  the  great  damage  of  the  inhabitants  of  the  said 
liberty,  to  the  evil  example,  &c.  and  against  the  peace,  &c 

•That  T.  B.  late  of,  &c.  gentleman,  being  a  person  of  evil    [*7'01j 
name  and  fame,  and  of  dishonest  conversation,  and  being.minded  Against 
and  desirous  and  wickedly  devising  and  intending  to  cheat  and  ^^ 


(A)  See  form  Cro,  C.  C.  7th  Ed.  for  compelling  paupers  to  marry.  1 
650.  It  is  no  offence  to  keep  an  Seas.  Cass.  213.  As  to  conspiracy 
asylum  for  lying-in  women,  by  to  induce  marriage,  &c.  to  burden 
means  of  which  their  children  be-  another  parish,  see  post  ch.  conspi- 
come  chargeable  to  the  parish.  3  ,  racy. 
Burr.  1645.  But  an  information  lies 
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applying  defraud  the  inhabitants  of  the  said  parish  of  T.  in  the  county 
ceived  **'  aforesaid,  of  their  monies  during  the  time  when  he  was  one  of 
from  the  the  overseers  of  the  poor  of  the  said  parish,  on,  6tc.  at*  flee, 
oft^poor  a*oresa*d>  unlawfully,  fraudulently,  and  deceitfully,  did  make  up* 
in  the  pass,  and  deliver  in,  to  the  parishioners  of  the  said  parish,  a 
h01*"  to  ccrta*n  fe)se  account  in  writing,  as  and  for  a  true,  perfect,  and 
hit  own     just  account  of  all  and  singular  sum  and  sums- of  money  by  htm 

"**»  *"?*    the  said  Thomas  paid  and  received  for  and  on  behalf  of  the  pa* 

Eying  in  r  #  r 

Ise  ac-     rishioners  of  the  said  parish  during  the  year  one  thousand  seven 

counts,  in  hundred  and  seventy-nine,  and  one  thousand  seven  hundred  and 
order  to  «»  *» 

conceal      eighty,  while  he  was  such  overseer  of  the  said  parish  as  afore- 

his  fraud,  said,  in  which  said  account,  for  the  year  one  thousand  seven 
'  hundred  and  seventy  eight,  he  the  said  T.  B.  only  gave  credit 

for  the  sum  of  sixty-one  pounds,  eleven  shillings  and  three 
pence,  as  and  for  the  whole 'amount  of  the  earnings  of  the  poor 
of  the  said  parish,  at  the  work  house  of  the  said  parish,  in  spin- 
ning mop-yarn  during  the  said  year  one  thousand  seven  hundred 
and  seventy  eight,  and  in  which  said  account,  for  the  year  one 
thousand  seven  hundred  and  seventy  nine,  he  the  said  Thomas 
only  gave  credit  for  the  sum  of  thirty-seven  pounds,  the  same 
being  after  the  rate  of  seventy-four  pounds,  as  and  for  the  whole 
amount  of  the  earnings  of  the  poor  of  the  said  parish,  at  the 
said  work-house,  in  spinning  mop-yarn  during  the  said  year  one 
thousand  seven  hundred  and  seventy  nine,  as  supposed  to  have 
been  received  by  him  and  one  J.  B.  the  other  overseer  of  the 
poor  of  the  said  parish ;  whereas  in  truth  and  in  fact  he  the  said 
T.  B.  did  receive  for  the  earnings  of  the  poor  of  the  said  parish 
at  the  said  work-house  for  the  said  year  one  thousand  seven  hun- 
dred and  seventy-eight,  for  the  use  of  the  parishioners  of  the 
said  parish,  the  sum  of  seventy-nine  pounds  seventeen  shillings 
and  sixpence,  the  same  being  a  larger  sum  of  money  by  eigh- 
teen pounds  six  shillings  and  three  pence,  than  the  said  sum  of 
sixty-one  pounds,  eleven  shillings  and  three  pence,  accounted 
for  by  the  said  T.  B.  in  his  said  account  for  the  said  year  one 
thousand  seven  hundred  and  seventy-eight  And  whereas  in 
truth  and  in  fact  he  the  said  T.  B.  did  alone  receive  for  the 


(i)  This  was  the  indictment  a-  overseers  embezzling  or  rendering 

gainst  Brown,  overseer  of  Twick-  false  accounts.    Comb.  287.  5  Mod. 

enham,  on  which  he  was  convicted.  179.    2  Campb.  269.    1  Bott.  342. 

See  the-next  precedent,  which ap-  2  Nolan.  P. L.    1st  Ed.  248.    2nd 

pears  more  modern  and  preferable.  Ed.  37l9  2. 
An  indictment  is  sustainable  for 
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earnings  of  the  poor  of  the  said  parish  at  the  said  work-house 
for  the  said  year  one  thousand  seven  hundred  and  seventy-nine, 
for  the  use  of  the  parishioners  of  the  said  parish  the  *sum  of  [*702"] 
seventy-five  pounds  thirteen  shillings  and  three  pence,  being  a 
larger  sum  of  money  by  one  pound  thirteen  shillings  and  three 
pence  than  the  said  sum  of  seventy-four  pounds  accounted  for 
and  supposed  to  have  been  received  by  the  said  T.  B.  and  the 
said  J.  B.  in  his  the  said  T.  B.'s  account  for  the  said  year  one 
thousand  seven  hundred  and  seventy-nine  as  aforesaid.     By 
means  whereof  he  the  said  T,  B.  did  then  and  there  (to  wit)  on 
the  said,  fcc.  at,  fcc.  aforesaid,  in  the  county  aforesaid,  obtain, 
acquire,  and  get  into  his  liana's  and  possession  the  said  several 
sums  of  eighteen  pounds  six  shillings  and  three  pence,  and  one 
,  pound  thirteen  shillings  and  three  pence,  making  together  the 
sum  of  nineteen  pounds  nineteen  shillings  and  six  pence,  of  the 
proper  monies  of  the  said  parishioners  of  the  said  parish,  and 
he  the  said  T.  B.  in  manner  and  by  the  means  aforesaid,  did 
then  and  there  unlawfully,  falsely,  fraudulently,   and  deceit- 
fully, cheat  and  defraud  the  said  parishioners  of  the  said  parish 
of  the  said  sum  of  nineteen  pounds  nineteen  shillings  and  six 
pence,  to  the  great  damage  and  impoverishment  of  the  said  pa-  ' 

rishioners  of  the  said  parish,  to  the  manifest  perversion  of  jus- 
tice,  in  contempt,  fcc.  to  the  evil  example,  fcc.  and  against  the 

peace,  fcc.  (t)  r»r    , 

•  That  heretofore,  to  wit,  from,  &c.  until,  fcc.  J.  M.  late  of,  &c.    L  ;  V*J 

"was  one  of  the  overseers  of  the  poor  of  the  said  parish,  and  that  ^  0"*r. 
at  the  expiration  of  his  said  office,  to  wit,  on,  «cc.  or  within  four-  ££*** 
teen  days  afterwards,  it  was  the  duty  of  him  the  said  J.  M.  as  u\»e  ac. 

'being  such  overseer,  to  make  a  just  account  in  writing  (amongst  ^J}^  ■ 
other  things)  of  all  sums  of  money  by  him  received  and  paid  for  ingtbem 
and  on  account  of  the  parishioners  of  the  said  parish,  during  the  JJL0*0' 
said  time  for  which  he  was  such  overseer  as  aforesaid,  and  to  verify 
the  same  by  oath   before  one  or  more  of  his  majesty's  justices 
assigned,  &c  ;  and  that  he  the  said  J.  M.  not  regarding  his  duty 
in  that  behalf,  but  unlawfully  and  unjustly  contriving  and  intending 
to  cheatand  defraud  the  parishioners  of  the  said  parish,  of  divers 
sums  of  money,  which  he  the  said  J.  M.  as  such  overseer  as  afore- 
said, had  received  for' and  on  account  of  the  parishioners  of  the 


(k)    This  was  the  indictment    convicted,  see  2  Campb.  269.  and 
against  Martin,  on  which  he  was    seelast  precede**  sad  notes. 


(f)  This  Indictment  contains  four  counts  in  the  London 
Vol.  II.  3  N 
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said  parfth,  during  the  time  he  was  in  his  said  office,  arr,  flee,  at, 
dec.'  aforesaid,  unlawfully,  knowingly,  deceitfully,  and  fraudulently, 
did  make  and  deliver  in  to  the  parishioners  of  the  said  parish,  a 
certain  false  account  in  writing,  as  and  for  a  true,  perfect,  and  just 
account,  amongst  other  tilings,  of  all  and  singular  sum  and  sums  of 
money  by  him  the  said  J.  M.  as  such  overseer  as  aforesaid  re- 
ceived and  paid  for  and  on  account  of  the  parishioners  of  the  said 
parish,  during  the  aforesaid  time  that  he  the  said  J.  M.  was  in  his 
said  office,  and  that  he  tike  said  J.  M.  did  then  and  there,  to  wit, 
on,  tec.  aforesaid,  ,at.  Sec.  aforesaid,  unlawfully,  knowingly,  deceit- 
fully, fraudulently,  neglect  and  omit  to  insert  and  charge  him- 
self in  the  said  account  with  the  several  sums  of  money  following, 
that  is  to  say,  the  sum  of  twenty  pounds,  nineteen  shillings,  and 
nine  pence  three  farthings,  received  by  him  the  said  J.M.  of  and 
[♦705]  *from  divers  persons  for  hop-bagging,  the  property  of  the  parishioners 
of  the  said  parish ;  the  sum  of  three  pounds,  eight  shillings,  re- 
ceived by  him  the  said  J.  M.  of  and  from  G.  W. ;  and  the  sum  of 
three  pounds,  seven  shillings  and  sixpence,  received  by  him  the 
said  J.  M.  of  and  from  one  B.  B. ;  which  said  several  sums  of 
money  were  during  the  time  that  he  the  said  J.  M.  was  in  office  as 
such  overseer  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  paid  to 
and  received  by  the  said  J.  M.  as  being  such  overseer  as  aforesaid, 
for  and  on  account  of  the  parishioners  of  the  said  parish.  And 
the  jurors,  Sec.  do  further  present,  that  the  said  J.  M\  in  further 
prosecution  of  his  said  intention  to  cheat  and  defraud  the  parishioners 
of  the  said  parish,  afterwards,  to  wit,  on,  &c.  at,  &c  aforesaid,  did 
go  in  his  own  proper  person  before  the  reverend  G.  M.  clerk,  one  of 
the  justices  of  our  said  lord  the  king,  assigned,  Sec.  [as  ante  2nd  vol. 
1 82.*]  and  did  then  and  there  take  his  corporal  oath  and  was  sworn 
upon  the  holy  Gospel  of  God,  before  the  said  G.  M.,  and  did  then 
and  there  upon  his  said  oath  before  the  said  G.  M.  unlawfully,  know- 
ingly, and  wickedly,  verify  the  said  false  account  so  as  aforesaid 
made  and  delivered  in  by  him  the  said  J.  M.  to  the  parishioners  of 
the  said  parish,  and  by  means  of  the  premises  aforesaid  did  then 
and  there,  unlawfully,  deceitfully,  and  fraudulently,  cheat  and  de- 
fraud the  parishioners  of  the  said  parish,  of  the  said  several  and 
respective  sums  of,  &c.  to  the  great  damage,  &c.  to  the  evil 
example,  8cc.  and  against  the  peace,  Scc.f 


t  This  indictment  contains  six  counts  in  the  London  edition. 


INDICTMENTS,  &c.  467 

•INDICTMENTS,  kc.  FOR  ILLEGAL  MARRIAGES,      [*7ll] 

BIGAMY,  &c. 

That  A.  B.  late  of,  &c  clerk,  after  the  twenty-first  day  of  March,  On  26th 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  fifty -four,  gj^g  For 
to  wit,  on,  &c.  with  force  a«d  arms,  at,  &c,  did  unlawfully*  know-  f  >  •     s- 
ingly,    wilfully   and    feloniously,    solemnize    matrimony  between  jffcwna- 
C.  D.  late  of,  &c.  and  one  E.  F.,  then  a  single  woman,  without  trimony 
publication  of  banns  of  marriage  in  that  behalf,  and  without  any  ^g^   &J 
licence  of  marriage  in  that  behalf,  first  had  or  obtained  from  any  (0 
person  or  persons  having  authority  to  grant  the  same,  in  contempt 
of  our  said  lord  the  king  and  his  laws,  to  the  evil  example,  8c c. 
against  the  peace,  &c.  and  also  against  the  form  of  the  statute,  &c.    r*7]oi 

That  T.  M.  late  of,  &c  on,  &c  at,  Bcc.  with  force  and  arms,  Against 

at,    kc.  aforesaid,  did  knowingly,   and  wilfully,  unlawfully  and  parish 

♦feloniously,  cause  to  be  inserted  in  the  register  book  of  marriages,  ^er  53 

solemnized  according  to  the  rites  of  the  united  church  of  England  Geo.  HI.  c. 

146.  s.  14. 
"and  Ireland  within  the  said  parish,  a  certain  entry  of  a  matter  and  for  a  single 

thing  relating  to  marriage,  that  is  to  say,  that  C  L.  and  M.  K.  *fjonv.in 
were  married  on  the  —  day  of  — — ,  in  the  parish  church  of  the  a  clergy- 
said  parish  by  banns, .  and  which  said  false  entry  was,  and  is,  as  maJJ to 
follows,  [here  exactly  copy  the  entry,']     Whereas  in  truth  and  in  false  entry 
9  fact  the  said  CJ.  L.  and  M.  K.  were  not  married  by^banns9  and      £r       c 
whereas  in  truth  and  in  fact,  no  banns  of  marriage  in  that  behalf  tioo  of 
had  been  published,   according  to  the  form  of  the  statute  in  such  ^"™* 

_____ _—__—____-«_______________-_____ __ _  had  been 

published. 
(/)   See  another  precedent  Cro.        (in)  This  offeuce  appears  to  be  in-  (OT\ 

C.  G.  8th  Ed.  269.  This  indictment  durable  also  under  the  Aci  the  26 
is  founded  on  26* Geo.  ILc.  33.  s.  8.  Geo.  II.  c.  32.  s.  16.  by  which, 
which  directs,  that  if  any  person  "  knowingly  and  wilfully  to  insert, 
shall  solemnize  matrimony  in  any  or  cause  to  be  inserted,  in  the  re- 
other  place  than  a  church  or  public  giatry  book  of  any  parish  or  cha- 
chapel,  where  Banns  have  been  pelry,  any  false  entry  of*  any  matter 
usually  published,  unless  by  special  or  thing  relating  to  any  marriage, 
licence  from  the  Archbishop  of  falsely  to  make,  akcr,  furge>  cor 
Canterbury,  or  shall  solemnize  counterfeit,  or  cause  or  procure  to 
matrimony  without  publication  of  be  falsely  made,  altered,  forged,  or 
Banns,  unless  Licence  of  marriage  counterfeited,  or  act,  or  assist,  in 
be  first  had  and  obtained,  from  some  falae}y<makiftg9 altering,  forging,  and 
person  or  persona  having  authority  counterfeiting,  any  suck  entry  m  any 
to  grant  the  same,  knowingly  and  such  register-— or  any  such  license 
wilfully  offending,  shall  be  adjudged  of  ssarriage  as  therein)  mentioned—- 
a  felon,  and  transported  for  fourteen  or  Utter  or  publish  as.  true  audi 
years.  Under  thia  clause,  proaecu-  altered  or  forged  register  or  Bcenae 
tione  must  he  commenced  within  —or  wilfully  to  drntra- or  cause  *r 
three  years  after  the  offence  is  procure  to  be  tfaaaioycd,  say  regis* 
MUBfttted-    26th  Geo.  IL  c.  3&  ».  $.  ter,  boak  of  mz—'    -     --«**.•_ 


r 
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caie  made  tod  provided,  as  be  the  said  T,M.  then  and  theft  well 
knew,  in  contempt,  &c.  to  the  evil  example,  Gcc.  against  the  form, 
&c.  and  against  the  peace,  &c.  The  second  count  charged  him 
with  having  "  permitted"  &c.  and  alleged  him  to  be  the  parish 
clerk.  Another  indictment  nearly  similar  was  drawn  against  the 
husband  who  had  colluded  with  the  clerk  to  procure  the  perform- 

T*713l    ancc  °*  tne  ccremoov  by  a  ***■*  **&****• 
Infonaa  [*  Commencement  of  information  as  ante  6.*]    That  at  the  time 

tionbythe  of  the  committing  of  the  several  offences  hereinafter  mentioned, 
general  one  M.  W.  was  a  maiden  and  unmarried,  and  was  under  the  age  of 
tea  mis-  twenty  ^we  years,  that  is  to  say,  of  the  age  of  fourteen  years  or 
our  in  pro- thereabouts,  and  was  entitled  unto  a  very  considerable  personal 

curing  a     cstate,  of  the  value  of  one  thousand  pounds  and  upwards,  and  had 

marriage 

with  a        no  father  living,  and  was  under  the  care  and  custody  and  guardian- 

gj^Jjy    ship  of  S.  W.,  of,  &a  widow,  her  mother ;  and  that  J.  T.  late  of, 

gations.      fcc.  being  an  ill-disposed  person,  and  a  person  of  low  condition  and 

circumstances  of  life,  and  having  little  or  no  substance  or  estate, 

well  knowing  all  the  premises  aforesaid,  but  devising  and  intending 

to  entice,  inveigle,  take  and  carry  away  the  said  M.  W.  from  the 

care,  custody  and  guardianship  of  the  said  S.  W.,  her  mother  and 

guardian  as  aforesaid,  and  to  possess  himself  of  the  person,  fortune, 

and  estate  of  the  said  M.  W.,  and  to  cause  and  procure  a  marriage 


of  such  register  book,  with  intent  fully  destroy,  deface,  or  injure,  or 

to  avoid  any  marriage,  or  to  subject  cause  or  procure,  or  permit  to  be 

any  person  to  any  of  the  penalties  of  destroyed,  defaced,  or  injured,  any 

that  statute— is  made  felony  with-  such  register  book,  or  say   part 

out  benefit  of  clergy.— The  52  Geo.  thereof ;  or  shall  knowingly  and  wil- 

III.  e.  146.  s.  14.  inflicts  a  lighter  fully  sign  or  certify  any  copy  of  any 

penalty.    It  directs,  that  "  if  any  such  register,  thereby  required  to 

person  shall  knowingly  and  wilful-  be  transmitted  as  therein  meation- 

ly  insert  or  cause,  or  permit  to  be  ed,  which  shall  be  false  in  any  part 

inserted  in  any  such  register  book  thereof,  knowing  the  same  to   be 

.  of  baptisms,  burials,  or  marriages,  false,  he  shall  be  adjudged  a  felon 

therein  described,  or  in  any  copy  of  and  sentenced  to  be  transported  for 

any  such  register  directed  therein  fourteen  years."    The  offences  thus 

to  be  transmitted  to  the  registrars,  punishable  were  misdemeanours  at 

or  m  any  lUu  of  declarations  direct-  common  law,    and  subjected  the 

ed  therein  to  be  transmitted  to  the  party  to  severe  imprisonment  and 

registrars,  any  false  entry  of  any  fine.  2  8id.  71. 


mj"*^*^«^w 


matter  or  thing  relating  to  any  bap-         (n)  This  Was  the 

tism*  burial,  or  marriage,  or  shall  gainst  James  Thompson,  in  1799, 

falsely  make,  alter,  forge,  orcoun-  drawn  by  Mr.  Wood,  and  was  oh- 

terfeit,  or  cause  or  procure,   or  tamed  from  the  crown  office.    R 

wilfully  permit  to  be  falsely  made,  seems  doubtful  whether  an  indict- 

altered,  forged,  or  counterfeited,  meat  for  perjury  could  have  been 


any  part  of  any  such  register,  list,     supported  in  this  case,  but  it 

or  declaration,  or  of  any  such  copy     most  probable  that  it  might.  lLeaoh, 

of  any  such  register  s  or  shall  wil-    63. 


r 
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# 

,  to  b*  !n  fact  had  and,  solemnised  between  himself  the  said  L  T. 
and  the  said  M.  W.  in  a  secret  and  clandestine  manner,  without 
publication  or  proclamation  of  the  banns  of  matrimony  in  that 
behalf,  and  without  the  consent  and  against  the  will  of  the  said 
S.  W.  her  mother  and  guardian  as  aforesaid,  and  to  deceive,  defraud 
•and  impose  upon  John,  by  divine  providence,   lord  Archbishop    f*714l 
of  Canterbury,  the  worshipful  Sir  William  Scott,  knight,  doctor 
of  laws,  master  or  commissary  of  the  faculties,  and  French  Law- 
rence, doctor  of  laws,  then  being  surrogate  of  the  said  master  or 
commissary  of  the -faculties,  appointed  to  receive  and  take  the  alle- 
gations and  affidavits  of  persons  desirous  of  obtaining  licenses  for 
the  solemnization  of  matrimony  from  the  said  archbishop  of  Canter- 
bury, under  the  seal  of  the  office  of  faculties  of  the  said  archbishop, 
did  on,   Sec.  at  London,  to  wit,  at  the  parish  of  Saint  Benedict, 
otherwise  Saint  Bennet  Paul's  Wharf,  in  the  ward  of  Castle  Bay- 
nard,  in  London  aforesaid,  come  in  his  own  proper  person  before 
the  said  French  Lawrence  as   such  surrogate  as  aforesaid,  and  did 
then  and  there  falsely,  knowingly  and  deceitfully  make  a  certain 
allegation  and  affidavit  in  writing,  to  and  before  the  said  French 
Lawrence,  purporting,  and  containing  therein,  among  other  things, 
that  the  said  I.  T.  intended  to  marry  with  the  said  M.  W.  a  spinster, 
aged  above  twenty-one  years,  and  that  he  knew  of  no  lawful  im-. 
pediment  by  reason  of  any  precontract,  consanguinity,  affinity,  or 
any  other  lawful  means  whatsoever  to  hinder  the  said  intended 
marriage,  and  of  the  truth  of  the  premises  the  said  J.  T.  then  and 
there  took  his  corporal  oath,  and  was  sworn  upon  the  holy  gospel 
of  God,  before  the  said  French  Lawrence  as  such  surrogate  as 
aforesaid,  and  the  said  J.  T.  then  and  there  prayed  a  license  to 
solemnize  such  marriage  in  the  parish  church  of  Saint  Pancras 
aforesaid,  and  then  and  there  in  order  to  obtain  such  license  deceit- 
fully, advisedly  and  unlawfully  exhibited}  and  caused  to  be  exhibited 
and  to  be  filed,  his  said  allegation  and  affidavit  in  writing,  in  the 
said  office  of  faculties  of  the  said  archbishop,  by  color  and  pretext 
of  which  said  false  allegation  and  affidavit  by  him  the  said  J.  T ; 
in  form  aforesaid  made  and  exhibited,  and  caused  to  be  exhibited 
and  filed*  he  the  said  I.  T.  afterwards,  that  is  to  say,  on  the  said 
&c.  at,  fee.  aforesaid,  did  fraudulently,  unlawfully  and  deceitfully 
obtain  and  procure  a  certain  license  and  faculty,  from  and  in  the 
name  of  the  aforesaid  archbishop,  under  the  seal  of  his  office  of 


4&Q  INMCTMEKTB  FOB,  &c 

faculties  aforesaid,  bearing  date  on,  &c  far  the  solemnisaf  ioa  * 
matrimony  in  the  parish  church  of  saint  Pancras,  in  the  county  of 
Middlesex,  between  the  said  J.  T.  and  M.  W.  without  the  publica- 
tion, or  proclamation  of  the  banns  of  matrimony,  which     said 
license  was  then  and  there  granted  and  issued  upon  faith  and 
credence  given  to  the  said  false  allegation  and  affidavit  of  the  said 
J.  T.  and  the  said  attorney  general  of  our  said  lord  the  king,  for 
our  said  lord  the  king,  giveth  the  court  here  further  to  understand 
and  be  informed,  that  the  said  J.  T.  in  further  prosecution  of  his 
wicked  devices  and  intentions  aforesaid,  and  to  complete  and  bring 
[*7 1 5]    *the  same  to  effect,  afterwards,  that  is  to  say,  on,  fce.  at,  &c.  afore- 
said, for  the  sake  and  lucre  of  the  said  estate  and  fortune  <if   the 
said  M.  W.,  against  the  will  and  without  the  consent  of  the 
S.  W.  then  and  there  being  the  mother  and  guardian  of  the 
M.  W.  as  aforesaid,  did  wilfully,  advisedly  and  deceitfully,  inveigle, 
entice,  allure  and  persuade  her  the  said   M.  W.  to  contract 
matrimony  with  the  said  J.  T.,  and  thereupon  then  and   there 
wickedly,  unlawfully,  and  by  sleight  did  inveigle,  allure,  entice,  take 
and  carry  away  the  said  M.  W.  from  and  out  of  the  custody  of 
her  said  mother  and  guardian,  with  intent  to  marry  her  the  said 
M.  W.  and  afterwards,  that  is  to  say,  on,  Sec.  last  mentioned,  the 
said  J.  T.  did  wilfully,  advisedly  and  deceitfully,  cause  and  procure 
a  marriage  in  fact  to  be  had  and  solemnized  between  himself  and 
the  said  M.  W.  in  the  parish  church  of  Saint  Pancras,  in   the 
county  of  Middlesex,  to  wit,  at,  &c.  aforesaid,  by  color  of  the  said 
license  and  faculty  last  mentioned,  without  any  lawful  and  sufficient 
publication  or  proclamation  of  the  banns  of  matrimony  between 
them  the  said  J.  T.  and  M.  W.  against  the  will  and  without  the 
consent  of  the  said  S.  W.  her  mother  and  guardian  as  aforesaid  ; 
and  the  said  J.  T.  other  wrongs  to  the  said  M.  W.  then  and  there 
unlawfully,  wickedly  and  maliciously  did,  in  contempt,  &c.  to  the 
great  disgrace  and  disparagement  of  her  the  said  M.  W.  to  the 
great  grief  and  disconsolation  of  the  friends,*  relations  and  kindred 
of  the  said  M.  W.,  to  the  great  fraud  and  deceit  of  the  said  arch- 
bishop, and  of  the  said  master  or  commissary  of  the  faculties,  and 
the  surrogate  aforesaid)  to  the  evil  example,  Sec  and  against  the 
peace,  fcc.f 


N 


t  This  Indictment  contains  three  counts  in  the  London  edition. 


INDICTMENTS,  &c. 
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•INDICTMENTS  FOR  BIGAMY  OR  POLYGAMY.        [*71«] 

That  Elizabeth,  the  wife  of  Augustus  John  Hervey,  late  of,  Against 
&c.  on,  &c.  being  then  married,  and  then  the  wife  of  the  said  Au-  **  u^k" 

berty.  Kcl.  27.  3  Inst.  89.  1  Hale,  for  j^. 


(o)  This  indictment,  on  which 
the  prisoner  was  convicted  before 
the  house  of  lords,  is  taken  from 
11  Harg.  St,  Tr.  100.  and  see  other 
precedents  Cro.  G.  C.  7th  Ed.  80— 
Starkie  412,  3. 

A%  to  the  ofence,  See  1  Hale,  693 
3,  4.   Hawk.  b.  %  c.  42.  1  East  P. 
C.  464  to  472,  4.  Bla.  Com.  163,  4. 
Burn  J.  Polygamy,  Williams  J.  Po- 
lygamy, Dick.  J.  Polygamy.  Bigamy 
is  the  offence  of  having  two  wives 
living  at  the  same  time.  4  Bla.  Com. 
163.  By  4  Edw.  I.  c.  5.  de  Bigamis 
it  was  made  felony  without  benefit 
of  clergy.  But  it  was  brought  with- 
in clergy  by  1  Edw.  VI.  c.  12.  s.  16. 
At  length  by  1  Jac.  I.  c.  11.  it  was 
enacted,  "  that  if  any  person  within 
England  and  Wales,  being  married 
do  marry  any  person,  the  former 
husband  or  wife  being  alive,  every 
such  offence  shall  be  felony,  and  the 
person  offending  shall  sutler  death 
as  in  cases  of  felony."  These  words 
do  not,  however,  make  the  offence 
capital,  for  by  18  Eli  a.  c.  7.  s.  2,  3. 
the  offender,  on  receiving  his  clcr- 
fyt  may  be  burned  in  the  hand  and 
imprisoned  for  a  year  ;  by  19  Geo. 
III.  c.  74.  s.  3.  a  moderate  fine  or 
whipping  may  be  substituted  in- 
stead or  burning;  and  now  by  35 
Geo.  HI.  c.  67.  the  same  penalties 
are  to  be  inflicted  as  in  case  of  pe- 
tit larceny.    This  last  act  Enforces 
and  does  not  repeal  the  statute  of 
James.  All  the  exceptions  therefore, 
of  the  older  provision  still  continue. 
These  exempt   from    punishment 
those  whose  husband  or  wife  shall 
be  abroad  for  seven  years— or  being 
within  the  realm,  shall  be  absent, 
and  the  party  marrying  again,  not 
knowing  the  other  to  be  alive — 
those  who  have  been  divorced  by 
sentence  in  the  ecclesiastical  court, 
or  whose  first  marriage  has  been 
there  declared  to  be  void— and  those 
who  were  first  married  within  the 
age  of  consent,  which  is  fourteen 
in  the  maje,  and  twelve  in  the  fe- 
male. It  seems,  from  the  current  of 
authorities,  that  a  divorce  a  mensa 
et  thoro,  will  set  the  parties  at  li- 


693.  Hawk.  b.  2.  c  42.  s.  5.  ace.  Cro.  mv  /°\ 
Car.  461.  contra.  And  if  there  be  J' 
a  divorce  a  vinculo  matrimonii,  and 
one  of  the  parties  appeals,  a  mar- 
riage while  the  appeal  is  pending  is 
not  illegal.  3  Inst.  89.  1  Hale,  694. 
But,  in  the  Duchess  of  Kingston's 
case,  it  was  decided,  that  a  sentence 
in  the  ecclesiastical  court  declaring 
the  first  marriage  invalid  is  not  con- 
clusive in  favor  of  the  defendant,  if 
it  can  be  shown  to  have  been  obtain- 
ed by  fraud  and  collusion.  11  Harg. 
St  Tr.  200.  1  Leach,  146.  And 
though  the  parties  are  within  the 
age  of  consent  at  the  time  of  the 
first  marriage,  if  they  afterwards 
affirm  the  union  by  their  consent,  it 
will  be  criminal  to  break  that  con- 
tract by  a  second  marriage.  1  Earl 
P.  C.  468.  If  the  first  marriage  was 
beyond  sea  and  the  second  in  En- 
gland, the  offence  is  indictable  here, 
but  if  the  second  marriage  was  in 
a  foreign  country  no  legal  proceed- 
ings can  be  supported,  for  it  is  that 
which  alone  is  criminal.  1  Hale,  692, 
3.  Pr9ce*9t  post  4th  Vol.* 

Indictment.    It  is  provided  by  1 
Jac.  1.  c.  11.  s.  1.  that  the  venue 
may  be  laid  and  the  proceedings 
conducted  in  the  county  where  the 
defendant  is  taken  into  custody. 
Ante  lvol.  This  has  been  construed 
to  mean  where  he  has  been  de- 
tained in  prison.  Hut.  131.  And  the 
provision  is  only  cumulative,  for  it 
still  leaves  the  prosecutor  at  liberty 
to  try  in  the  county  where  the  of- 
fence is  committed.  1  Hale,  694.  But 
where  advantage  is  taken  of  the 
exception  to  the  general  rule,  that 
crimes  are  local  by  laying  the  venue 
in  the  county  where  the  prisoner  was 
apprehended,  proof  must  be  given  of 
t|>e  place  were  the  arrest  was  made, 
orthe  party  confined,  and  if  a  warrant 
was  issued,  that  instrument  must  be 
produced,  or  the  court  will  have  no 
jurisdiction  to  proceed.   2  Leach, 
$26.  In  such  case  also  it  is  said  that 
the  indictment  should  aver  the  arrest 
in  the  county  where  the  venue  is 
laid.  1  East  P.  C.  469.  But  this  per- 


47» 
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gustos*  JohDHervey,  with  force  and  arms,  at  the  said  parish  of 
Saint  George,  Hanover  Square,  in  the  said  county  of  Middlesex, 


haps  would  not  now  be  considered 
as  requisite,  since  the  clause  has 
been  construed  to  mean  the  coun- 
ty where  the  defendant  was  impri- 
soned, and  it  sufficiently  appears 
from  the  record,  that  he  is  brought 
to  the  bar  in  the  custody  of  the 
sheriff.  Starkie.  413.  n~b.  And  there 


ship  between  husband  and  wile,  will 
be  effectual  in  a  prosecution  for  bi- 
gamy, seems  still  uncertain.  4  Burr. 
2049. 1  East  P.  C.  470, 1.  But  even 
if  a  mere  confession  previous  to  the 
second  marriage  be  not  sufficiently 
strong,  it  hss  been  holden,  that  a 
document  purporting  to  be  a  pro- 


are  other  cases  in  which  the  juris*    ceeding  before  a  court  in  Scotland, 
of  the  court  depends  upon     on  a  complaint  that  the  first  mar- 
riage was  clandestine,  in  which  it  is 
admitted  by  the  defendant,  and  au- 
thenticated by  his  signature,  will  be 
sufficient  to  convict  him.  1  East  P. 
C.  470,  1.  In  order  to  facilitate  the 
proof  of  marriages  in  general  the 
36  Geo.  n.  c,  33.  s.  14.  directs  that 
they  shall  always  be  celebrated  in 
the  presence  of  two  credible  wit- 
nesses besides    the  minister  who 
forms  the  ceremony,  and  that  im- 
mediately   afterwards  a   register 
shall  be  made  in  books  therein  di- 
rected to  be  prepared,  signed  by  the 
minister,  the  parties  married,  and 
the  two  witnesses  present.  As  it  is 
not  necessary  in  an  action  for  cri- 
minal conversation  to  call  one  of  the 
subscribing  witnesses,  in  order  to 
substantiate  the  register,  but  the 
indentity  of  the  parties  may  be  pro- 
ved by  other  means,  the  same  rule 
seems  equally  appliable  to  a  prose- 


particular  circumstances,  where  it 
it  is  unnecessary  to  state  them  in 
the  proceedings.    Thus  where  the 
crown  issues  s  commission  to,  try 
all  persons  in  custody  besbre  a  par- 
ticular day,  it  is  not  necessary  to 
aver  that  a  prisoner  was  taken  be- 
fore the  time  mentioned  in  the  com- 
mission. Post.  13.    And  the  com- 
mon commission  of  gaol  delivery 
extends  only  to  persons  in  actual 
custody,  and  yet  it  is  never  neces- 
sary to  aver  that  they  were  in  pri- 
son. 13  Mod.  449.  FosL  12.  The  in- 
dictment must  state  both  marriages, 
and  an  averment  must  also  be  in- 
troduced that  the  former  consort 
was  alive  at  the  time  of  the  second 
marriage.  1  Kast  P.  C  469.  To  this 
statement  no  venue  need  beinserted. 
Starkie,63.  The  first  marriage  may 
be  laid  in  the  county  where  it  actu- 
ally took  place,  though  the  venue  is 


laid  in  an  other.  Starkie,  413.  n.  a.    cution  for  bipamy  when  less  strict- 

""  "J The  first  wife  cannot     ness  is  requisite.  Bui.  N.  P.  37.4 

Burr.  3059.  1  Esst  P.  C.  473.  Any 
evidence  seems  to  be  sufficient 
which  will  convince  the  jury  that  an 
actual  marriage  was  completed. 

J*r9ceedi*g*  on  Cwmnctmu  By  35 
Geo.  HI.  c.  67.  s.  3,  any  person  sen- 
tenced to  be  transported,  and  after- 
wards found  st  Urge  before  the 

Hale,  693.  There  seems  to  be  con-     expiration  of  the  sentence,  may  be 


be  admitted  as  a  witness  against 
her  husband,1  or  vice  versa,  for,  by 
the  very  scope  of  the  prosecution, 
the  first  marriage  was  valid.  Sir  Tho. 
Raym.  1.  but  the  second  may,  after 
the  first  marriage  has  been  establish- 
ed, for  no  legal  relationship  exists 
between  them.  Bui.  N.  P.  287.  1 


ssderable  doubt  as  to  the  proof  ne- 
cessary to  establish  the  first  mar- 
riage ;  the  cases  on  which  subject  are 
fully  collected  by  Mr.  Bast.  1  East 
P.c.469  to  473.  From  his  statement 
of  Lyon's  case,  M.  S.  it  appears  that 
though  a  marriage  between  parties 
of  the  Roman  Catholic  communion 
be  valid,  if  it  be  only  proved  by  a 
witness  who  did  not  understand  the 
Latin  language,  in  which  it  was  ce- 
lebrated, the  defendant  must  be  ac- 
quitted.   How  far  cohabitation  and 
acknowledgment,  though  sufficient 
proof  i  n  pet  it  treason  of  the  relation- 


tried  either  in  the  county  where  he 
was  originally  convicted,  or  in  that 
where  he  was  taken,  and  in  the  lat- 
ter case  the  clerk,  or  other  person 
having  the  records  of  the  court  by 
which  he  wss  ordered  to  he  trans- 
ported, shall  certify  a  transcript 
briefly  containing  the  tenor  and  ef- 
fect of  the  record  of  the  indictment, 
verdict,  and  judgment  against  him, 
which  certificate  being  produced  to 
the  court  before  whom   he  shall 
atand  on  his  trial,  shall  be  deemed ' 
sufficient  evidence  of  all  the  pro- 
ceedings contained  in  such  record. 


INDICTMENTS  FOB  BIOAMY  AND  POLYGAMY.        473 

*  feloniously  did  marry  and  take  to  husband,  Evlyn  Pierrepont,  [*720] 

Duke  of  Kingston,  (the  said  Augustus  John  Hervey,  her  former 

husband,  being  then  alive,)  against  the  form  of  the  statute,  Sec. 

and  against  the  peace,  Sec.    And  the  said  jurors,  Sec.  further  pre-  Second 

count. 
sent  that  the  said  Elizabeth,  heretofore,  to  wit,  on,  Sec.  at,  Sec.  by 

the  name  of  Elizabeth  Chudleigh,  did  marry  the  said  Augustus 
John  Hervey,  and  him  the  said  Augustus  John  Hervey  then  and 
there  had  for  her  husband,  and  that  the  said  Elizabeth  being  mar- 
ried, and  the  wife  of  the  said  Augustus  John  Hervey,  afterwards, 
to  wit,  on,  Sec.  with  force  and  arms,  at  the  said  parish  of  St 
George,  *  Hanover  Square,  in  the  said  county  of  Middlesex,  felo-  [*721] 
niously  did  marry  and  take  to  husband  the  said  Evlyn  Pierrepont, 
Duke  of  Kingston,  (the  said  Augustus  John  Hervey,  her  former 
husband,  being  then  alive,)  against  the  form,  Sec.  and  against  the 
peace,  Sec. 

That  D.  G.  late  of,  Sec.  on,  Sec.  at,  Sec.  did  marry  one  F.  C.  Against  a 
spinster,  and  the  said  F.  C.  then  and  there  had  for  his  wife,  and  j^™n£r 
that  the  said  D.  G.  afterwards,  to  wit,  on,  Sec.  with  force  and  two  wives 
arms,  at,  Sec.  aforesaid,  feloniously  did  marry  and  take  to  wife  one  Lunetime. 
H.  M.  R.  widow,  and  to  the  said  H.  M.  R.  was  then  and  there 
married,  the  said  F.  C.  his  former  wife  being  then  and  there  liv- 
ing, and  in  full  life,  against  the  form  of  the  statute,  Sec.  and  against 
the  peace,  See. 

Middlesex.    That  W.  R.  late  of,  Sec.  on,  Sec.  at,  Sec.  did  marry  For  mar. 

one  F.  W.  spinster,  and  her  the  said  W.  F.  then  and  there  tadJJJJJf  *.£" 

for  his  wife ;  and  that  the  said  W.  R.  afterwards,  to  wit,  on,  Sec.  the  former 

with  force  and  arms  at  London,  Sec  aforesaid,  feloniously  didw^Jjien 

marry,  and  to  wife  did  take  one  M.  Y.  spinster,  and  to  her  the the  .offen- 

said  M.  Y.  then  and  there  was  married,  the  said  F.  W.  his  for- fo'the m* 

mer  wife  being  then  alive,  against  the  form,  Sec.  and  against  the  cam** 

peace,  Sec.    And  the  jurors,  Sec*  do  further  present,  that  after-  was  ap- 

wards,  to  wit,  on,  Sec.  the  said  W.  R,at,  Sec.  in  the  county  of  Mid-  P*^0*- 
ji  .   «  ed  on  1 

dieses,  was  apprehended  and  taken  for  the  felony  aforesaid/y)     Jac.  1.  c 

H(*) 


(*)  As  to  necessity  for  this  aver-        (y)  2  Starkie,  412. 
menty  see  ante. 
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INDICTMENTS  RELATIVE  TO  PERSONAL  PRO- 
PERTY, SLAUGHTERING  HOUSES. 

• 
On  26  Geo.      That  before  the  time  of  the  committing  the  offences  bereina£ 

s.  ft.  tcr  mentioned,  or  any  of  them,  to  wit,  on,  Sec.  at  a  vestry  then 

Against  aod  there  held  in  and  for  the  said  parish,  one  I.  K.  was  in  due 
er  of  a  f°rm  °f  *aW  appointed  inspector  of  the  several  licensed  slaughter 
slaughter  houses,  and  places  kept  or  used  in  the  said  parish  for  the  purpose 
slaughter-  of  slaughtering  or  killing  any  horse,  mare,  Sec.  fee.  not  killed  for 
inK»h°p8e  butcher's  meat.  And  the  jurors,  fee.  do  further  present  that  the 
giving        said  I.  K.  afterwards,  to  wit,  on,  fee.  at,  fee*  in  due  manner  took 

the  iosDec-  UDon  n^mse^  tne  8a*d  office,  and  remained  and  continued  therein 
tor  of         from  *  thence,  and  until,  and  at,  fee.  after  the  committing  of  the 
hou»e8-(£)  ^veral  offences  hereinafter  mentioned,  and  still  is  such  inspector 
[*722]   as  aforesaid..   And  the  jurors,  fee.  do  further  present  that  S.  R. 
late  of,  fee  being  a  person  keeping  a  place  for  the  purpose  of 
slaughtering  and  killing  horses,  and  other  cattle,  to  wit,  at,  fee 
and  then  and  there  using  and  occupying  the  same  for  the  purpose 
aforesaid,  well  knowing  the  premises,  but  disregarding  the  sta- 
tute in  that  case,  fee.  nor  fearing  the  penalties  therein  contained, 
with  force  and  arms,  after  the  20th  day  of  July,  A.  D.  1786,  to 
wit,  on,  fee.  at,  fee.  to  wit,  in  his  said  place,  there. feloniously  did 
slaughter  a  certain  horse  for  another  purpose  than  for  butcher's 
meat  (i.  e.)  for  sale  for  dog's  meat,  without  giving  any  such  no- 
tice as  in  and  by  a  certain  act  of  Parliament,  made  and  passed  in 
the  parliament  of  our  said  lord  the  now  king,  in  the  26th  year  of 
his  reign,  intitled,  fee.  that  is  to  say,  without  giving  notice  to  the 
said  R.  A.  the  inspector  aforesaid,  or  any  other  such  inspector  ap- 
pointed for  the  said  parish,  notice  in  writing  of  his  intention  to 
slaughter  the  same  six  hours  previous  to  his  slaughtering  the 
same,  contrary  to  the  form  of  the  statute,  fee.  to  the  evil,  fee  and 
against  the  peace,  fee.  2d  count,  slaughtering  a  mare  ;  3d,  slaugh- 
tering a  gelding ;  4th,  for  slaying  a  horse ;  5th,  for  slaying  a 
mare  ;  6th,  slaying  a  gelding*. 


(s)  This  precedent  from  the  MS.  without    notice    to   the   inspector 

collection  of  a  gentleman  at  the  bar.  therein  appointed,  is  made  felony 

3y  26  Geo.  Ill  c.  71.  s«  8.  the  keep-  punishable    by   fine  and  imprison- 

ing  any  slaughter  house  without  H-  ment,  whipping,  or  transporUtioa 

cence,or  the  slaughtering  any  horses,  for  seven  years, 
oxen,  or  cattle,  except  for  meat, 


< 


*  CHAPTER  IX.  E*723] 


INDICTMENTS  FOR  OFFENCES  AGAIWST  THE  PER- 
SONS OF  INDIVIDUALS. 
HOMICIDE.(a) 


PRELIMINARY  NOTES  AS  TO  THE  OFFENCE— MODES  OF  PROSECU- 
TION—INDICTMENT— FINDING  OF  GRAND  JURY— EVIDENCE- 
VERDICT— SENTENCE  AND  PUNISHMENT— AIDERS  AND  ACCES- 
SARIES. 


HOMICIDE  is  either  justifiable,  excusable,  or  felonious.  Fe- 
lonious homicide  is  of  two  degrees,  murder  and  manslaughter ; 
of  the  former  offence,  petit  treason  is  only  an  aggravated  species, 
not  differing  in  the  circumstances  which  constitute  the  guilt,  but 
assuming  a  deeper  colouring,  from  the  relation  between  the  de- 
ceased and  the  criminal.  It  will  be  more  convenient,  therefore, 
first  to  consider  murder,  in  general,  and  secondly,  petit  treason. 


MURDER  AT  COMMON  LAW,  AGAINST  PRINCIPALS. 

[The  offence.    The  term  murder  or  murther  is  derived  by  The  ok 
Mr.  Justice  Blackstone,  from  the  Teutonic  word  Moerday  which      cc' 
originally  imported  a  hiding  or  concealment,  and  was,  therefore, 


(a)  As  to  homicide,  in  general,  3  Murder  and  Homicide,  Burn  J.  Ho* 

Inst.  47  to  57     1  Hale,  411  to  503.  micide,  Williams  J.  Homicide  Dick 

Hawk.  b.  i.  c.  26  to  c.  33.   Foat.  255  J.  Homicide,  Cro.  C.  C  285  to  309. 

to  337.   1  East,  P.  C.  214  to  391.  4  Bla*  Com.  176  to  204. 
Com.  Dig.  Justices  I*.  M.  Bac.  Abr. 
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[*724]   anciently  •  used  only  for  the  secret  killing  of  another  by  the  hand* 
of  an  assassin.    4  Bla.  Com.  194-5.     But  h  seems  to  be  more 
correctly  traced  to  the  Saxon  term  Morth\  synonymous  with  Mor*9 
to  which  the  barbarous  Latin  term  Murdrum^  and  tBe  French 
Meurdre,  owe  their  origin.    Jac.  Die.  Murder.    The  offence  as 
it  stands  at  the  present  day,  is  concisely  defined  by  Lord  Coke  to 
be,  "  When  a  man  of  sound  memory  and  of  the  age  of  discre- 
tion, killeth  any  reasonable  creature  in  rerum  nature,  and  under 
the  king's  peace,  by  malice  prepense,  or  aforethought,  either  ex- 
pressed by  the  party,  or  implied  by  law."    3  Inst.  47,  51.  l|East, 
P.  C.  214.  To  constitute  murder  then,  these  circumstances  must 
concur— the  agent  must  be  of'  sound  memory  and  discretion— 
V      there  most  be  an  unlawful  killing— the  sufferer  most  be  a  reason* 
a&le  creature,  under  the  king's  peace,  and  alive— and  there  must 
be  malice,  either  express  or  implied  in  the  slay*r(  1)— which  parts 
of  the  definition  of  the  crime  we  will  now  proceed  distinctly  to 
consider. 

1.    The  agent  must  be  qf  sound  memory  and  dferrrfion.— But 
.  this  is  no  other  than  is  necessary  to  constitute  any  indictable  of- 

>]  fence.  *  An  infant  within  the  age  of  discretion  is  incapable  of 

crime.  Hawk.  b.  I.e.  1.  s.  1.  But  what  age  shall  be  regarded 
as  sufficient  to  render  a  child  responsible  to  the  law,  is  not  ascer- 
tained with  so  direct  a  precision.  Under  the  age  of  seven  years, 
indeed,  it  seems  that  no  circumstances  of  mischievous  discretion 
can  be  admitted  to  overthrow  the  strong  presumption  of  innocence 
which  is  raised  by  an  age  so  tender.  1  Hale,  %7-8*  4  Bla.  C.  93. 
During  the  interval  between  seven  and  fourteen,  the  infant  is, 
prima  facie,  supposed  to  be  destitute  of  criminal  design ;  but  this 
presumption  diminishes  as  the  age  increases,  and  even  during  this 
interval  of  youth,  may  be  repelled  by  positive  evidence  of  vicious 


(1)  [Pennsylvania.  All  murder  whom  any  person  indicted  for  mur- 
which  strait  be  perpetrated  by  means  der  shall  be  tried,  shall,  if  they  fiad 
of  poison,  or  by  lying  wait,  or  by  such  person  guilty  thereof,  ascer- 
any  other  kind  of  wilful,  deliberate  tain  in  their  verdict,  whether  it  be 
and  premeditated  killing,  or  which  murder  of  the  first  or  second  de- 
shall  be  committed  in  the  perpetra-  gree,  but  if  such  person  shall  be 
tion,  or  attempt  to  perpetrate  any  convicted*  by  confession,  the  court 
arson,  rape,  robbery  or  burglary,  shall  proceed  by  examination  of 
shall  be  deemed  murder  of  the  first  witnesses  to  determine  the  degree 
degree  ;  and  all  other  kinds  of  mur-  of  crime,  and  to  give  sentence  se- 
der shall  be  deemed  murder  of  the  cordinply.  3  Smith's  Laws  Penn. 
second  degree,  and  the  jury  before  p.  186.  loT.    Purd.  Dig.  476.) 


A6AIXST  PRINCIPALS.      PRELIMINARY  MOTES.    477 

intention.  1  Hale,  37.  4  Bla.  C.  33.  For  a  tenderness  of  years 
will  not  excuse -a  maturity  in  crime ;  and  the  maxim;  in  these 
eases,  maUtia  m/ifilet  *  totem,  is  allowed  to  prevail ;  since  the 
power  of  contracting  guilt  is  measured  rather  by  the  strength  of 
the  delinquent's  understandings  than  by  days  and  years.  4  Bla. 
Com.  33.  Thus  children  of  thirteen,  eight,  and  ten  years  of  age, 
have  been  executed  for  capital  offences,  because  they  respective- 
ly manifested  a  consciousness  of  guilt,  and  a  mischievous  discre- 
tion or  cunning.  1  Hale,  35.  note  36-7.  Foster  73.  and  see  Daft. 
Just.  cj*.  147.  After  the  age  of  fourteen,  an  infant  is  on  the  same 
footing  with  those  of  the  matoreat  years.  1  Hale,-  25.  In  these 
cases,  however,  the  evidence*  that  the  offender  was  doli  capax, 
must  be  strong  and  clear  beyond  all  doubt  and  contradiction;  4 
Bla.  Comm*  34.  Madness  is  another  cause  which  may  render  a 
man  incapable  *  of  crime,  and  where  it  amounts  to  a  total  per-  [*725] 
version  or  absence  of  the  intellectual  faculties,  is  an  excuse  for 
any  enormity  which  may  be  committed  under  its  influence.  3  Inst* 
6.  But  where  there  is  only  such  a  partial  derangement  as  leaves 
the  party  free  to  act  or  to  forbear  in  the  particular  case  in  ques- 
tion, or  where  he  is  guilty  of  the  crime  during  a  lucid  interval, 
he  will  be  equally  liable  to  punishment  with  those  who  are  per- 
fectly sane.  See  Earl  Ferrers  case,  10  Harg.  St.  Tr.  478.  Where, 
however,  the  mind  labours  under  such  a  delusion,  that  though  it 
discerns  some  objects  clearly,  it  is  totally  deranged  as  to  the  ob» 
jects  of  its  attack,  the  party  will  be  entitled  to  an  acquittal.  See 
this  point  and  indeed  the  whole  subject  most  ably  argued  and  ex- 
plained by  Mr.  Erskine,  and  acceded  to  by  the  court  in  Hadley's 
case  5  vol.  of  Erskine's  Spee.  1.  Ridgway's  ed.  1813*  The  tern-  i 
porary  absence  of  reason  produced  by  drunkenness,  is  not,  in  any  *| 
case,  a  legal  excuse  for  the  acts  which  it  may  occasion  or  excite, 
but  as  Lord  Coke  observes,  "  a  drunkard,  who  is  voluntariu* 
d*mon9  hath  no  privilege  thereby,  but  what  hurt  or  ill  soever  he 
doth,  his  drunkenness  doth  aggravate  it :  nam  omne  crimen  ebri- 
etas  et  incendit  et  detegit."    Co.  Lit.  247.    Plowd.  19. 

3.  To  constitute  murder,  there  must  be  an  actual  killing.  But 
it  is  not  necessary  that  death  should  be  caused  by  direct  violence :  *f 
it  is  sufficient  if  the  act  done  apparently  endangers  life,  and  even- 
tually proves  fatal*  Hawk.  b.  1.  c.  31.  s.  4.  And,  therefore,  where 
a  son  carried  his  sick  father  against  his  will,  in  a  cold  and  incle- 
ment season,  from  one  town  to  another,  in  consequence  of  which 
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he  died,  where  a  woman  left  a  new-born  child  in  an  orchard,  co- 
vered only  with  leaves,  in  which  situation  it  was  killed  by  a  kite, 
and  where  parish  officers  .removed  a  child  from  parish  to  parish, 
till  it  perished  for  want  of  care,  and  sustenance,  they  were  ad* 
judged  guilty  of  murder*  1  Hale,  431.  2  Palm.  545    So  if  a  pri- 
soner die  by  the  cruelty  or  neglect  of  the  gaoler,  or  in  legal  Ian* 
guage, "  by  duress  of  imprisonment,"  the  party  actually  offend- 
ing, is  criminal  in  this  degree.  Fost.  321.    So  that  where  the 
keeper  of  a  place  of  confinement  obliged  a  party  in  his  custody, 
to  lodge  in  a  room  with  another  infected  with  the  small  pox,  by 
which  means  he  took  it  and  died,  it  was  holden  to  be  wilful  mur- 
der.   2  Stra.  856.  Fost.  322.    And,  where  another  person  in  the 
same  office  confined  his  prisoner  in  a  low,  damp,  and  unwhole- 
4  ♦       some  room,  without  any  of  the  common  necessaries  of  decency 
and  health,  so  that  he  contracted  distempers  which  proved  ulti- 
mately fatal,  the  court  came  to  a  similar  decision.    2  Ld.  Raym. 
1578,  Fost.  322.    And  if  a  master  neglect  to  furnish  his  appren- 
tice with  sufficient  food,  or  neglect  him  when  ill,  so  that  he  dies, 
'  [*?26]  he  will  he  guilty  of  murder.  *  1  Leach,  137.  2Campb.  650.  The 
laying  noisome  and  poisonous  filth  at  a  man's  door,  which  kills 
him  by  corrupting  the  air  which  he  breathes,  amounts  also  to  the 
same  offence.  I  Hale,  432.  And  it  has  been  said  that  if  the  owner 
of  a  dangerous  animal  let  it  loose  on  purpose  that  it  may  do  mis- 
chief, and  it  kills  some  one  while  at  large,  he  is  guilty  of  wilful 
murder;  4  Bla.  Com.  197.    3  East,  595-6.    Hawk.  b.  1.  ch.  31. 
though  it  has  been  objected  that  this  opinion  does  not  rest  on  any 
certain  foundations,  1  Hale,  431.'    So  if  a  man,  knowing  himself 
»        to  be  infected  with  a  dangerous  distemper,  maliciously  puts  him- 
I "     self  in  the  way  of  others,  that  they  may  take  the  infection  which 
terminates  in  their  death,  it  has  been  doubted  to  what  extent  he  is 
legally  guilty.  1  Hale,  43  K    It  seems  also  to  have  been  made  a 
'  question  whether  taking  away  a  man's  life  under  colour  of  the 
law,  by  falsely  accusing  him  of  a  capital  offence,  and  supporting 
the  charge  by  perjury,  is  not  wilful  murder;1  but  the  better  opin- 
ion seems  to  be  in  the  negative,  not  because  the  moral  guilt  of 
;       such  a  mode  of  destruction  is  less  than  that  of  assassination  it- 
self, but  because  the  law  is  unwilling  to  terrify  its  own  witnesses^ 
by  imposing  on  them  a  responsibility  so  awful.  Fost  131.3  Inst. 
48.  4  Bla.  Com.  197.  n.  4.  Christian's  Ed.    If  a  physician  or  sur- 
geon give  a  medicine  to  a  patient  with  intent  to  cure  him  of  any 
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disorder  under  which  he  labours,  which  kills  him,  he  will  not  be 
guilty  of  any  criminal  homicide.  1  Hale,  439.  And  though  it  has 
been  said  that  persons  not  regularly  practising  the  art  of  physic, 
will  be  chargeable  with  manslaughter,  if  they  kill  under  pretence 
of  curing,  the  notion  is  justly  questioned,  and  is  most  probably 
erroneous,  1  Hale,  429.  4  Bla.  Com.  197.  Hawk.  b.  1.  ch.  32. 8* 
62.  Nor  is  it  murder  to  work  on  the  imagination  so  that  death 
ensues,  or  to  call  the  feelings  into  so  strong  an  exercise*  as  to 
produce  a  fatal  malady,  though  such  acts,  if  not  malicious,  spring 
from  a  criminal  thoughtlessness,  1  Hale,  499.  4  Bla.  C.  204.  n.  5. 
Christian's  Ed.  And  in  no  case  can  a  man  be  adjudged  guilty  of 
homicide,  unless  the  death  takes  place  within  a  year  and  a  day 
after  the  injury  to  which  it  is  ascribed ;  which  computation  is 
made  inclusive  of  the  day  on  which  the  wrong  was  committed,  4 
Bla*  Com.  197.  And  if  the  wound  itself  be  not  mortal,  but  by 
improper  applications  becomes  so,  and  terminates  fatally,  and  it 
can  be  clearly  shown  that  the  medicine  and  not  the  wound  was 
the  cause  of  the  death,  the  party  who  inflicted  the  latter  will  not 
be  criminal,  1  Hale  428.  But  where  the  wound  was  adequate  to  *% 
produce  death,  it  will  be  no  excuse  to  show  that,  had  proper  care 
been  taken,  a  recovery  might  have  been  effected,  1  Hale,  428. 

3.  The  party  killed  must  be  a  reasonable  being,  alive,  and  in  the 
*  king's  peace.— And  therefore,  to  take  a  potion  in  order  to  pro-1  [*7271 
duce  abortion,  or  to  administer  it  to  a  pregnant  female  with  the 
same  design,  or  to  strike  her  so  that  the  child  is  killed,  is  not 
murder,  at  common  law,  because  it  is  not  in  rerum  naturd,  and 
the  circumstance  of  its  death  cannot  be  ascertained  with  sufficient 
precision ',  though  there  seems  to  be  some  doubt  whether,  if  the 
child  be  born  alive,  and  afterwards  die  by  reason  of  the  violence 
it  has  received  before  its  birth,  it  will  be  murder  in  the  party  who 
inflicted  it.  Hawk.  b.  1.  c.  31.  s.  17, 18.  1  Hale,  433.  3  Inst.  90. 
Bac  Abr.  Murder  and  Homicide  B.  It  is,  however,  certain,  that 
if  a  man  persuade  a  woman  who  is  with  child,  to  destroy  her  off* 
spring  on  its  birth,  and  she  follows  his  advice,  he  is  an  accessary 
to  murder,  though  the  object  of  his  malice  was  not  in  being  at 
the  time  he  contrived  its  destruction.  1  Hale,  433.  And  now  by 
43  G.  III.  c.  58.  s.  1.  it  is  a  capital  offence,  wilfully,  maliciously, 
and  unlawfully,  to  cause  a  woman  to  take  any  deadly  poison,  or 
other  noxious  and  destructive  substance  or  thing,  with  intent  to 
procure  miscarriage,  she  then  being  quick  irith  child.    By  the 
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words,  "  under  the  king's  peace,"  all  persons  except  an  aim 
enemy  in  the  actual  beat  of  war,  seem  to  be  included.  And  to 
kill  even  an  alien  enemy,  except  in  battle,  is  murder,  1  Hale,  433. 
And  to  slay  an  attainted  criminal,  without  warrant,  is  also  murder, 
and  his  wife  may  support  an  appeal,  1  Hale,  433.  So,  though  a 
savage  idea  once  prevailed,  that  a  party  outlawed  of  felony  was 
"  caput  lupinum"  whom  any  one  might  destroy,  it  is  now  certain 
that  such  an  .officious  interference  is  punishable  capitally.  Co.  Lit 
138.  b.  4  Bla.  Com.  330, 197.  So  it  is  murder  to  shoot  a  person 
committing  a  misdemeanour,  though  he  could  not  otherwise  have 
been  taken,  4  Blat  C.  201.  n.  5.  Christian's  Ed. 

4.  There  must  be  malice  either  express  or  implied.     It  is  this 
circumstance  which  distinguishes  murder  from  every  other  de- 
scription of  homicide,  especially  from  manslaughter,  which  cornea 
nearest  to  it  both  in  guilt  and  punishment.    It  is,  therefore,  of 
great  importance  to  ascertain  in  what  this  malice  consists,  which 
is  by  no  means  so  simple  an  inquiry  as,  at  first  sight,  it  might  ap- 
pear.   For  the  legal  sense  of  this  term  is  not  confined  to  a  par- 
ticular animosity  to  the  deceased,  but  extends  to  an  evil  design  in 
general,  a  wicked  and  corrupt  motive,  an  intention  to  do  evil,  the 
event  of  which  is  fatal.  Fost.  256.  4  Bla.  Com.  198,  199,  200.  1 
East,  P.  C.  21 5.  See  the  legal  signification  of  the  term  "  malice" 
explained,  Gilb.  C.  L»  and  E.  190  to  195.   This  malice,  which  is 
proved  by  external  circumstances  only,  (Hale,  P.  C.  451.)  is 
either  express  or  implied.    The  plainest  cases  of  the  farmer  are 
when  a  deliberate  intention  is  evinced  to  kiO  a  particular  indi- 
vidual ;  which  may  be  shown  by  former  animosities,  concerted 
[*728]    pi0ts,  or  the  nature  of  the  *  act  itselfc  4  Bla.  Com  199.   Within 
this  class  of  casus,  modern  duelling  falls ;  where  each  party  comes 
with  a  deliberate  intention  to  take  away  the  life  of  another,  or  ta 
lose  his  own,  though  frequently  no  actual  desire  of  revenge  ex* 
ists,  but  merely  a  deference  to  the  prejudices  of  the  higher  or* 
ders  of  society.   Nor,  where  the  conflict  is  deliberate,  is  it  of  any 
consequence  what  were  the  merits  of  the  original  quarrel,  how 
great  the  provocation  might  have  been,  or  by  which  party  the 
challenge  was  sent ;  for  the  subsequent  deliberation  renders  all 
these  circumstances  immaterial.  3  Bulstr.  171.(6)    And  the  sc- 


(6)  The  language  of  Lord  Coke    sentence,  in  this  ease,  on  the  defen- 
aad  Mr.  Justice  Croker,  in  passing    dant,  who  was  the  party  challenged. 
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cond  of  the  party  killing  is  equally  implicated  with  his  principal. 
3  East,  581.  And  some  have  supposed  also  the  second  of  the  de- 
ceased, since  the  fighting  was  upon  a  compact;  though  Lord 
Hale  justly  thinks  this  opinion  too  severe.  1  Hale,  443.  1  East, 
P.  C.  242.  4  Bla.  Com.  199.  See  the  lav  of  duelling  fully  stated. 
3  East,  581.  But  in  a  variety,  of  other  cases,  the  implication  of 
malice  supplies  the  place  of  express  evidence.  The  chief  of 
these  are,  when  an  officer  of  justice  is  killed  in  the  discharge  of 
bis  duty,  or  a  private  person  lawfully  interfering  to  prevent 
crimes**— where  death  happens  in  the  prosecution  of  some  unlaw* 
ful  design,— and  when,  in  heat  of  blood,  such  violence  is  used  as 
the  circumstances  will  not  mitigate  into  a  simple  felonious  homi- 
cide. 

Officer*  of  justice  are  under  the  special  protection  of  the  law ; 
Fost.  308.  And  this  not  only  while  in  the  immediate  discharge  of 
their  duty,  but  in  going  am)  returning ;  so  that  if  one  of  them  be 
killed  in  proceeding  to  perform  his  duty,  in  its  actual  exercise,  or 
immediately  afterwards,  it  will  be  murder  in  all  concerned,  and 
the  law  will  presume  malice  in  the  highest  degree.  Fost-  308-9. 
and  this  privilege  extends  not  only  to  officers,  but  ail  legally  as- 
sisting tbem,  and  to  private  individuals  whenever  they  are  en- 
joined to  interfere.  Id.  ibid.  The  extent  of  this  protection  will 
be  found  fully  considered  in  the  second  chapter  of  the  first  vo- 
lume, in  the  consideration  of  what  may  properly  be  done  in  order 
to  arrest  the  offender.  The  only  difficulty  on  this  part  of  the  sub- 
ject is,  how  far  a  defect  in  the  process  attempted  to  be  executed 
will  mitigate  the  guilt  of  those  who  resist  it.  This  point  will  be 
found  so  amply  *  discussed  in  Foster,  310  to  322.  and  1  East,  P.  [#729] 
C.  309  to  335.  that  any  other  consideration  of  it  here  is  rendered 
needless.    See  also,  ante  1  vol.  44*. 

•When  death  ensues  in  the  pursuit  of  an  unlawful  design,  with- 
out any  intention  to  kill,  it  will  be  either  murder  or  manslaughter 


little  accords  with  the  feelings  of  doth  overcome  than  to  him  that  is 

all  parties,  at  the  present  day.  on  vanquished:  his  punishment  is  se- 

the  subject  of  duels,    They  seem  to  cret,  inter  pontem  et  fontem,  he  may 

exhaust  every  phrase  of  abhorrence  find  mercy  ;  but  as  to  the  murderer, 

afforded  Igy  the  English  tongue,  and  quidfecisti  for  him  I  The  civil  sword 

then  resort  to  the  Latin,  «'Oquid  of  justice  now  hangs  shaking  over 

'fecisti  ?  Infelix  victoria,  where  more  your  head ;  Judicia  Dei  sspe  sera 

damage  doth  come  to  him  which  aunt  certa/'  &c9 

Vol.  II.  3  P 
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as  the  intended  offence  is  felony  or  only  a  midemeanour.  Fost 
358.  Thus  if  a  man  shoot  at  the  poultry  of  another  with  intent 
merely  to  kill  them,  which  is  only  a  trespass,  and  slay  a  man  by 
accident,  it  will  be  manslaughter ;  but  if  he  intended  to  steal  them 
when  dead,  which  is  felony,  he  will  be  guilty  of  murder.  Kel.  1 17. 
Fost.  358.  So  where  the  party  shoots  at  one  man  and  kills  mother, 
malice  will  be  implied  as  to  the  latter ;  and  the  felonious  intent  is 
transferred,  on  the  same  ground,  where  poison  is  laid  to  destroy 
one  person  and  is  taken  by  another.  1  Hale,  466.  If  a  medicine 
be  given  to  a  female  to  procure  abortion,  which  kills  her,  the  par* 
ty  administering  it  will  be  guilty  of  her  murder.  1  Hale,  439. 
The  same  rule  also  applies  to  all  confederacies  to  do  unlawful 
acts,  or  to  resist  the  course  of  justice ;  for  all  who  unite  in  .such 
design,  if  death  ensue  in  the  execution  of  it,  will  be  murderers. 
1  Hale,  443*5.  But  the  killing  must  be  in  prosecution  of  the 
original  intent  and  not  merely  collateral  to  it ;  so  that  if  sereral 
persons  are  engaged  in  a  smuggling  transaction,  and  on  being 
opposed  by  the  king's  officers,  one  of  them  .fires  and  kills  an  ac- 
complice, it  will  be  left  to  the  jury  to  say  whether  the  firing  was 
in  furtherance  of  the  smuggling,  or  proceeded  from  some  indi- 
vidual malice  against  the  deceased ;  and  on  this  point  the  guilt  or 
innocence  of  the  rest  will  depend.  Kel.  109.  Where  in  the 
course  of  an  attempt  by  persons  armed  to  remove  goods  about  to 
be  taken  as  a  distress,  one  of  the  party  engaged  in  it,  unknown, 
killed  a  boy  who  was  standing  near,  but  who  could  not  bare  been 
an  object  of  general  vengeance,  the  majority  of  the  judges  held 
that  the  affrayers  at  large  were  not  implicated  in  murder,  though 
Holt  and  Pollexfen  thought  otherwise,  and  there  can  be  no  doubt 
if  it  had  been  shewn  that  the  blow  was  intended  lor  some  of  those 
with  whom  the  contest  was  continued,  that  all  would  have  been 
equally  guilty.  1  East,  P.  C.  358.  1  Leach,  6.  But  all  the  par- 
ties  charged  with  murder  must  be  either  actually  engaged  in  the 
unlawful  pursuit  at  the  time,  or  must  have  been  so  recently  that 
no  fresh  provocation  can  reasonably  be  supposed  to  have  arisen. 
1  Hale,  440,-4,-5.  If  a  woman,  in  consequence  of  being  ravish* 
ed,  die,  the  offender  may  be  indicted  for  murder.  1  Leach,  96. 
,  Where,  however,  the  act  done  is  not  malum  in  se,  but  prohibited 
except  to  persons  of  a  certain  description,  as  shooting  %t  game, 
an  unqualified  person  will  not  be  more  guilty  if,  in  shooting,  he 
[*730]  kills  a  human  being,  than  one  who  is  legally  authorised  *to  sport : 
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in  both  the  misfortune  will  be  regarded  as  purely  accidental.     1 
Hale,  475.  Fost.  259. 

Very  great  niceties  will  be  found  to  have  arisen  in  drawing  the 
line  between  murder  and  manslaughter  in  cases  of  sudden  quar- 
rel. But  here  4t  must  be  observed  that  every  homicide  is  priro& 
facie  murder,  and  will  be  considered  as  such  until  justified  or 
excused ;  and,  therefore,  when  this  fact  is  once  established,  it 
rests  en  the  defendant  to  make  out  that  he  is  justified,  excused, 
or  his  guilt  reduced  to  manslaughter  by  some  adequate  provoca- 
tion, for  all  killing  is  taken  to  be  both  felonious  and  malicious, 
until  the  contrary  is  shown  in  evidence.  Fost.  255.  4  Bla.  Com. 
201.  But  where  death  ensues  evidently. from  heat  of  blood,  on 
some  grievous  provocation,  the  law,  indulgent  to  the  weakness 
and  infirmity  of  our  nature,  reduces  the  offence  to%  manslaughter. 
The  great  distinction  seems  to  arise  from  the  inquiry  whether  the 
force  or  weapon  used  by  the  prisoner  was  likely  to  produce  death. 
Thus,  where  a  park-keeper,  finding  a  boy  stealing  wood  in  his 
master's  ground,  bound  him  to  a  horse's  tail  and  beat  him  on 
which  the  horse  took  fright  and  dragged  him  on  the  ground  till 
he  died,  1  Hale,  454— where  a  tutor  stamped  on  the  breast  of  his 
scholar,  4  Bla.  Com.  199— where  a  master  struck  his  servant 
with  an  iron  bar,  Kel.  64,  5.— they  were  respectively. holden  to 
be  murderers.  But  where  the  instrument  seemed  proper  for 
correction,  or  for  punishing  a  violent  insult,  as  where  a  father  for 
some  heavy  offence  beat  his  son  with  a  rope,  in  consequence  of 
which  he  died,  1  East,  P.  C.  264. :  where  a  man  found  a  trespas- 
ser on  his  ground  and  beat  him  till  he  unludtily  killed  him,  Fost. 
291.  and  where  a  shepherd,  being  angry  with  his  boy,  threw  a 
stake  at  him,  which  lay  near  him  on  the  ground  and  killed  him, 
1  Leach,  3T8.  in  notis,  it  was  holden  to  be  manslaughter  only. 
And  this  is  the  ground,  according  to  Foster,  on  which  Rowley's 
case  must  have  been  decided,  where  a  father,  seeing  his  son  return 
covered  with  blood  from  having  been  beaten  by  another  boy,  took 
a  staff,  ran  three-quarters  of  a  mile,  and  beat  bis  son Vadversary 
with  it  so  severely  as  to  occasion  his  death ;  for  this  could  never 
have  been  palliated  on  such  a  slight  provocation,  unless  the  in- 
strument had  been,  as  stated  in  some  of  the  reports,  merely  a 
small  wand  or  cudgel.  Fost.  294,  5.  Ld.  Raym*  1498.  It  seems 
also  that  where  a  woman  threw  a  stool  at  her  daughter-in-law, 
on  some  ground  of  irritation,  and  killed  her,  she  was  only  guilty  in 


; 
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this  degree.  1  Leach.  368.  Homicide  is  also  ofteo  thus  exten- 
uated by  the  circumstance  of  a  mutual  contest  arising  from  the 
spur  of  the  occasion,  where  no  undue  advantage  is  either  sought 

#  or  taken  by  either  of  the  parties.     See  5  Burr.  3793.  and  cases 

cited  1  East.  P.  C,  341  to  246.     And  in  this  case/  it  is  of  no  con- 

[♦731]  sequence  *  from  whom  the  first  provocation  arises.  1  Hale,  456. 
But  if  one  with  his  sword  drawn  makes  a  pass  at  another  whose 
•word  is  undrawn,  and  a  combat  ensues,  if  the  former  be  kHIed,  it 
will  only  be  manslaughter  in  the  latter,  but  if  the  latter  fall,  it  will 
be  murder  in  the  former,  for  by  making  the  pass  before  his  adver- 
.  sary's  sword  was  drawn,  he  evinced  an  intention  not  to  fight  with 
but  to  destroy  him.  Kel.  61.  Hawk.  c.31.  s.  33,  4.  (r)  And  where 
a  man  upon  occasion  of  some  angry  words  threw  a  bottle  at  the 
head  of  his  opponent  and  immediately  drew,  and  when  bis  adver- 
sary returned  the  bottle,  stabbed  him  ;  this  was  holden  to  be  mur- 
der in  him,  because  he  drew  previous  to  the  first  aggression. 
Kel.  1 19.  3  Ld.  Raym.  1489.  So  if  two  bailiffs  arrest  a  man  and 
he  abuse  and  threaten  and  strike  them,  and  bring  pistols,  decla- 
ring that  he  will  not  be  forced  from  his  house,  and  on  high  words 
arising  between  them,  and  on  the  bailiffs  being  struck  and  pro- 
voked, they  fall  on  liim  and  kill  him,  they  will  be  guilty  of  man* 
slaughter  only.  6  Harg.  St,  Tr.  195.  Post.  392 , 3, 4.  And  where 
on  an  affray  in  a  street  a  soldier  ran  to  the  combatants  and  in  his 
way  a  woman  struck  him  in  the  face  with  an  iron  patten  and  drew 
a  great  deal  of  blood,  on  which  he  struck  her  on  the  breast  with 
the  pommel  of  his  sword  ;  and  on  her  running  away  immediately 
followed  and  stabbed  her  in  the  back ;  he  was  holden  to  be  guilty 
simply  of  felonious  homicide.  Fost.  293.  see  5  Burr.  2794.  On 
a  quarrel  between  a  party  of  keel-men  and  soldiers,  one  of  the 
latter  drew  his  sword  to  protect  himself  and  his  comrades  from 
the  assaults  of  the  mob,  and  killed  a  person  dressed  like  one  of 
the  former  whom  he  mistook  for  one  of  the  keel-men ;  and  this 
was  held  to  be  no  more  than  manslaughter.  Brown's  case,  I 
Leach,  l%8.  And  where,  after  mutual  provocation,  the  deceased 
and  his  opponent  struggled,  and  in  the  course  of  the  contest  the 
former  received  his  mortal  wounds  from  a  knife  which  the  latter 


(t)  This  is,  of  course,  at  com-    made  by  the  statute  of  stabbing, 
mon   law.     For   the    alterations    see  post. 
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had  previously  in  his  hand  in  use,  though  the  jury  found  the 
prisoner  guilty  of  murder,  the  judges  held  the  conviction  wrong, 
and  recommended  htm  for  a  pardon.  1  Leach,  151.  But  in  no  case 
will  previous  provocation  avail,  if  it  was  sought  for  by  the  act  of 
the  slayer,  to  afford  him  a  pretence  for  gratifying  his  own  malice. 
Nor  will  it  alter  the  case,  that  blows  had  previously  been  given, 
if  they  evidently  left  traces  of  a  deadly  revenge,  which  seeks  an 
opportunity  of  indulging  itself  by  provoking  a  second  contest  to 
cover  and  excuse  a  deliberate  attempt  on  the  life  of  its  object 
1  East,  P.  C.  239,  240. 

There  are  some  cases  in  which,  though  no  actual  violence  be 
•  offered,  the  law  allows  an  excuse  for  the  feelings  excited  by  an  [#732] 
atrocious  injury.  Thus  if  a  man  find  another  in  the  act  of  adulte- 
ry with  his  wife,  and  kills  him  in  the  first  transport  of  passion,  he 
will  be  guilty  of  manslaughter  only ;  but  if,  after  time  for  reflex- 
ion, he  returns  and  takes  his  revenge,  the  law  will  regard  it  as 
murder.  For  no  man  in  a  civilized  state  has  a  right  to  visit  per- 
sonal injuries  with  vengeance ;  he  is  bound  to  appeal  to  the  laws 
for  redress  ;  and  it  is  on  this  subjugation  of  the  natural  passions  to 
the  general  good,  that  society  itself  depends.  Fost.  296.  Wheth- 
er a  woman  who  suddenly  stabs  a  peace  officer  attempting  to 
arrest  the  man  with  whom  she  cohabits  on  an  illegal  warrant,  is 
guilty  of  murder  or  manslaughter,  is  still  doubtful ;  though  if 
she  had  been  his  lawful  wife  her  offence  would  probably  be  sof- 

« 

tened  to  the  latter  description.  1  Leach,  206. 

On  the  whole  then,  though  the  application  of  the  rule  may  be 
attended  with  some  difficulty,  we  may  conclude  that  if  the  provo- 
cation be  light— if  the  resentment  be  inadequate  to  its'  cause— if 
dangerous  instruments  be  used  under  pretence  of  correction,  even 
where  correction  is  lawful,— or  be  the  provocation  what  it  might, 
if  time  for  reflection  intervened— if  previous  malice  can  be  shewn  j* 
—if  there  be  traces  of-  deadly  animosity  from  whatever  cause— 
the  offence  of  homicide  is  murder :  but,  if  the  cause  be  but  sudden 
passion  overstepping  its  bounds,  correction  well  intended  though 
too  severe,  a  sudden  fury  blind,  though  fatal,  the  law  reduces  the 
crime  to  manslaughter. 

Modes   of  Prosecution.     A  party  guilty  of  h6micide  may  be  Modes  of 
proceeded  against  on  the  inquisition  of  the  coroner,  by  afifieai  or  by  Proaccu" 
indictment,  of  which  the  last  is  by  far  the  most  usual,  as  well  as 
the  most  constitutional,  mode  of  prosecution.     As  to  the  duties 


486  INDICTMENTS  FOB  MTJftDBR  AT  COMMON  LAW 

end  powers  of  the  coroner  in  relation  to  violent  deaths,  the  reader 
may  consult  Com.  Dig,  Coroner,  Bac.  Abr.  Coroners,  Impels  Of* 
fice  of  Coroner,  and  Burn's,  Williams's,  and  Dickinson's  Justice, 
under  that  title.  If,  after  the  inquisition,  an  indictment  be  found 
for  the  same  offence,  and  the  defendant  be  acquitted  on  the  one, 
he  must  be  arraigned  on  the  other,  though  he  will  be  immediately 
discharged  on  pleading  his  former  acquittal.  2  Hale,  61.  1  Salk. 
382.  But  it  is  now  the  practice  to  try  him  upon  both  proceedings 
at  the  same  time,  by  which  means,  if  he  is  proved  innocent,  a 
second  trial  is  avoided.  1  Salk.  382,  The  mode  of  prosecuting1 
an  appeal  has  long  been  an  object  rather  of  curiosity  than  of  use, 
though  it  was  greatly  favoured  in  ancient  times.  Those  who  are 
desirous  of  investigating  this  subject,  which  is  connected  with 
many  interesting  features  in  the  early  history  of  our  legislation, 
will  find  it  amply  discussed  in  Hawkins,  b.  2.  c.  23.  and  2  Insti- 

[*733]  tutes,  3 14  to  *  32 1 .  s  Burr.  2793.  but  as  it  is  of  no  practical  utility 
at  the  present  day,  it  will  not  require  discussion  here.  We  shall 
therefore  confine  our  attention  to  the  indictment.  This,  it  seems 
better,  if  there  is  any  doubt  as  to  the  degree  of  the  offence,  to 
frame  for  wilful  murder,  because  the  charge  n?ay  afterwards  be 
modified  according  to  the  evidence.  And  the  defendant  commit- 
ted on  such  a  charge,  may  be  brought  up  by  habeas  corpus,  when, 
if  it  appears  from  the  depositions  that  the  homicide  was  either 
justifiable  or  excusable,  he  may  be  admitted  to  bail ;  though  this 
is  a  responsibility  which  justices  of  the  peace  ought  not  to  incur. 
1  East.  P.  C  340.  So  that  he  can  sustain  no  great  inconvenience 
from  the  charge  being  thus  framed,  and  he  has  this  advantage, 
that  an  acquittal  of  murder  will  bar  any  subsequent  prosecution 
for  manslaughter,  because,  on  the  trial,  had  the  latter  appeared 
in  evidence,  the  jury  might  have  found  him  guilty  in  this  degree. 
.  4.  Co.  Rep.  45, 6.  2  Hale,  246.  Fost.  329*.  and  see  post  739,  as^to 
the  verdict  in  murder. 

The  in-  The  Venue*    By  the  common  law,  if  a  mortal  wound  was  given 

in  one  county,  and  the  party  died  in  another,  the  offender  could 
not  be  indicted  in  either ;  for  a  jury  of  the  last  could  not  enquire 
of  the  wounding  in  the  first,  nor  could  the  grand  inquest  of  the 
former  take  cognizance  of  the  death  in  the  latter.  Hawk.  b.  2.  c 
25.  s.  36.  and  see  1  vol.  178*,  9*,  Sec.  But  by  2  &  3  Edw.  6.  c.  34. 
the  venue  is  to  be  laid  in  the  county  where  the  party  dies*  And  as 
the  same  difficulty  existed  in  the  case  of  accessaries  who  planned 


▲GAINST  PRINCIPALS.   PRELIMINARY  NOTES.  487 

a  murder  in  one  jurisdiction  which  was  perpetrated  in  another, 
the  43  Geo.  III.  c.  IIS.  s.  5.  allows  the  prosecutor  to  indict  them 
in  which  of  the  two  he  pleases*  If  the  stroke  be  in  England,  and 
the  death  in  Wales,  the  indictment  should  be  in  the  latter,  and 
vice  versi,  1  East,  P.  C.  363,  4,  5.  1  Vol.  185*.  As  to  the  rules 
which  regulate  the  venue  when  tlge  offence  is  on  the  high  seas  or 
beyopd  the  seas,  or  partly  on  the  sea  and  partly  on  land,  see  1  Vol. 
186*  to  U9*. 

Detcrifition  of  the  deceased,  ttV.— If  the  name  of  the  party  de- 
ceased be  known,  it  should  be  stated;  ante  1  vol.  212*,  3*.  but 
there  is  no  occasion  to  state  the  addition,  although,  for  the  sake  of 
distinction,  it  may  sometimes  be  proper.  2  Hale,  182.  And  if  the 
name  of  the  person  killed  cannot  be  ascertained,  an  indictment  for 
the  murder  tt  of  a  certain  person  to  the  jurors  unknown"  will  be 
valid.  2  Hale,  181.  It  is  usual,  but  not  necessary,  to  state  the 
deceased  as  "  in  the  peace  of  God  and  our  lord  the  king  tjhen 
and  there  being,"  but  this  is  hot  requisite,  and  in  cases  where  he 
was  breaking  the  peace  at  the  time,  would  be  improper.  2  Hale, 
186.  Hawk.  b.  2,  c.  25.  ^  73.  post  751*.  n.  m.  The  terms  "  with 
force  and  arms9*  are  said  *to  be  unnecessary,  being  so  fully  implied  [*734l 
in  the  description  of  the  violence  employed.    Hawk,  b*  2.  c.  23* 

S.  85. 

Deacrifitwn  of  the  offence*— The  indictment  must  set  forth  the 
means  by  which  the  death  was  effected,  and  a  mere  statement  that 
the  defendant  killed  will  not  suffice.  Hawk.  b.  2.  c  23.  s.  84. 
An  allegation  of  one  kind  of  death  will  not  be  supported  by  evi- 
dence of  another  essentially  different,  so  that  if  it  be  alleged  that 
the  murder  was  committed  by  stabbing,  and  it  be  shewn  to  have 
been  by  drowning  or  poisoning,  the  prisoner  must  be  acquitted, 
id.  ibid.  2  Hale,  185.  So  where  the  manner  of  the  death  is  doubt- 
ful, it  may  be  laid  differently  in  different  counts  so  as  to  meet  the 
evidence.  2  Leach  569.  But  if  the  particular  species  of  weapon 
be  stated,  it  will  be  no  variance  to  prove  that  another  was  used,  so 
that  an  indictment  for  assaulting  with  a  staff  is  supported  by 
evidence  that  the  violence  was  offered  by  a  stone.  1  East.  P.  C  * 
341.  And  an  indictment  for  murder,  occasioned  by  one  descrip- 
tion of  poison,  will  be  supported  in  evidence  by  proof  of  murder 
by  a  poison  of  another  description.  3  Caxqpb.  75.  tt  is  usu*l, 
tfhere  the  death  was  occasioned  by  a  blow  from  some  instrument, 

♦  » 

to  state,  that  the  defendant  held  it  in  his  right  or  left  hand,  or  in 
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both  his  hands;  and  this  is  said  to  be  essential.  2  Hale,  185. 
though  Mr.  East  says  he  finds  no  ground  for  this  particularity, 
1  East,  P.  C.  341.  The  price  of  the  instrument  is  also  usually 
stated,  or  else  it  is  averred  that  it  is  of  no  value,  because  it  is  for- 
feited as  a  dcodand  to  the  crown ;  but  this  does  not  appear  to  be 
absolutely  requisite.  2  Hale,  185.  Where  the  death  is  occasion- 
ed by  actual  violence,  the  term  struck,  (formerly  ficrcustit)  should 
always  be  inserted ;  for  though  some  doubts  have  been  enter- 
tained whether  it  is  absolutely  necessary,  it  would  be  veiy  unsafe 
to  omit  it.  Cro.  Jac.  635.  1  Bulst.  184.  5  Co.  122.  2  Hale, 
184,  6,  7.  Hawk.  b.  2.  c.  23.  s.  82.  Formerly  it  was  said  that 
the  indictment  should  state  percussit  dans,  and  not  percussit  et 

« 

dedit,  the  blow,  because  the  former  is  not  so  certain,  and  another 
stroke  might  be  intended.  1  Ld.  Raym.  145.  When  the  death 
is  occasioned  by  a  wound,  it  should  be  stated  to  have  been  mortal^ 
nor  will  the  want  of  this  term  be  supplied  by  the  allegation  that 
the  deceased  died  in  consequence  'of  the  injuries  he  received* 
1  Leach,  96.  Kel  125.  2  Hale,  186.  Regularly  also  the  length 
and  depth  of  the  wound  should  be  shewn,  that  it  may  appear  to 
have  been  an  adequate  cause  of  death  ;  but  this  is  not  necessary 
where  a  man  is  shot  or  run  through  the  body  with  a  bullet  or 
sword,  but  it  will  then  suffice  to  say  that  the  defendant  struck 
the  person  killed  in  a  certain  part  of  the  body,  and  gave  him 
[*r35]  .there  a  mortal  wound  penetrating  in  and  through  the  body,  •be- 
cause this  is  evidently  Of  such  a  depth  as  to  prove  lata].  5  Co. 
121,  2.  Hawk.  b.  2.  c.  23.  s.  81.  ace.  1  Ld.  Raym.  145.  cont. 
And  where  a  limb  is  cut  off,  it  is  impossible  thus  to  describe  the 
injur}',  and  therefore  in  such  a  case  it  cannot  be  requisite,  id. 
ibid.  The  precision  required  where  death  arises  from  a  blow 
or  wound,  is  equally  necessary  when  it  was  effected  by  any  other 
means.'  And  therefore  where  it  was  alleged  that  the  defendant 
persuaded  the  deceased  to  take  a  poisonous  mixture  under  pre- 
tence that  it  was  medicine,  and  that  he  "  nesciens  pradictum  po- 
tum  cum  veneno  fore  intoxicatum,  sed  fidem  adhibens  diet*  per- 
•  suasioni  dicti  C.  D.  recepit  ct  bibit,"  the  proceedings  were  hoiden 
insufficient,  because  it  is  not  expressly  stated  that  he  received 
and  drank  the  poison :  nor  was  the  defect  cured  by  the  words 
immediately  following, — «  per  quod  i<}em  A.  B.  immediate  post 
reccptionem  prscdicti  veneni  per  trcs'horas  immediate  sequentes 
languebat  et  obiit/*  though  no  stronger  implication  could  have 
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arisen.  4  Co.  44. .  But  the  means  of  death  must  be  stated  clearly, 
and  positively,  and  then  if  the  death  was  caused  by  a  stroke,  the 
indictment  should  proceed  to  aver  that  the  offender  thereby  gave 
to  the  deceased  a  mortal  wound  or  bruise  of  which  he  died  ;  or 
where  by  poison,  after  stating  how  it  was  administered,  that  the 
party  died  of  the  poispn  so  taken  and  the  sickness  that  arose  from 
its  operation*     1  East,  P.  C.  343.    And  therefore  where  an  infant 
died  in  consequence  of  the  violence  with  which  a  rape  was  com- 
mitted upon  her,  the  indictment  for  murder  was  held  bad  because 
it  did  not  state  that  a  mortal  wound  was  given.     1  Leach,  96.   It 
seems  to  have  been  supposed  that  this  case  affects  the  position 
first  stated,  that  there  are  instances#  in  wjiich  the  extent  of  the 
wound  need  not  be  shewn  ;  but  those  rest  on  the  principle  that 
the  indictment  shews  with  sufficient  clearness,  that  the  injury 
was  capable  of  producing  death,  and  here  nothing  of  the  kind 
could  be  presumed  from  the  facts  stated  on  the  record.    For  the 
same  reason,  where  death  is  caused  by  a  wound  or  stroke,  it  is 
necessary  to  set  forth  the  part  of  the  body  to  which  the  violence 
was  applied,  and  therefore  if  the  indictment  merely  stated  the 
wound  to  be  near  or  about  the  breast,  it  would  be  defective,  4  Co. 
40.  b.    And  it  is  even  said  that  if  the  wound  were  on  the  arm, 
leg,  or  side,  it  must  be  shewn  whether  it  was  on  the  right  or  the 
left,  or  the  description  will  be  too  uncertain.    Hawk.  b.  2.  c.  23. 
s.  80.  1  East,  P.  C.  342.  though  this  may  be  doubted,  because  it 
would  be  equally  mortal  on  either ;  nor  will  an  uncertainty  in  this 
respect  be  aided  by  describing  other  wounds  with  sufficient  pre- 
cision, if  there  be  a  general  conclusion  that  the  death  was  by  rea-  * 
son  of  them  all ;  for  it  might  have  arisen  chiefly  from  that  which 
is  imperfectly  described.    Hawk.  b.  2.  c.  23.  s.  80.    But  it  is 
sufficient  *  to  state  the  wound  to  have  been  given  in  the  breast,  the  [#7361 
neck,  the  stomach,  or  even  the  body.  4  Co.  41.  Cro.  Jac  95.  5  Co. 
121.  Hawk.  b.  2.  c.  23.  s.  80.     And  if  a  more  uncertain  or  unin- 
telligible  description  be  added,  it  may  be  rejected  as  surplusage* 
4  Co.  41.  Hawk.  b.  2.  c.  23.  s.  80. 

It  is  absolutely  necessary  to  state  that  the  party  murdered  died 
of  the  injury  that  he  received ;  and  therefore  it  was  held  that  an 
indictment  setting  forth  the  means  of  strangling,  and  then  aver, 
ring  qua  suffbeatione  obiit,  instead  of  de  qud  euffocatione  was  erro- 
neous. 1  RoL  Rep.  1 37.  where  the  death  was  caused  by  several 
poisons,  bruises,  and  wounds,  it  may  either  be  stated  that  the  death 

Vol.  II.  3  Q 
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arose  from  them  all,  or  that  the  deceased  died  of  the  first,  19A 
would  otherwise  have  died  of  the  second,  and  that  in  case  he  had 
survived  these,  the  third  would  have  been  fatal.  Hawk.  b.  2.  c.  2$. 
s.  83.  Where  the  indictment  is  for  the  murder  of  an  officer,  or 
in  any  case  where  the  circumstances  are  complicated,  it  will  be 
unnecessary  to  set  out  any  of  the  details  ;  but  the  requisites  here 

• 

stated  will  suffice.  Cro.  Jac.  280.  If  more  of  the  special  cir- 
cumstances in  evidence  of  malice,  &c.  be  stated  than  is  necessa- 
ry, the  prosecutor  will  not  be  compelled  to  prove  them,  but  they 
may  be  rejected  as  surplusage,  9  Co.  63. 

The  time  both  of  the  stroke  and  death  should  be  stated  on  the 
record,  the  former,  because  {he  escheat  and  forfeiture  of  lands 
relate  to  it,  the  latter,  in  order  that  it  may  appear  that  the  death 
took  place  within  a  year  and  a  day  after  the  mortal  injury  was 
received,  2  Hale,  179.  Cro.  Eiiz.  739.  2  Inst.  318.  1  vol.  222*. 
This  may  be  done  by  stating,  according  to  the  fact,  either  that 
he  died  instantly  of  the  wound,  or  that  he  languished  to  a  day  spe- 
cified, and  then  died,  1  East,  P.  C.  344.    If  either  fact  occurred 
in  the  night  it  should  be  so  stated,  though  this  would  not  be  ma- 
terial in  ifn  indictment,  whatever  it  might  in  an  appeal.    It  is  not 
sufficient  to  lay  the  offence  between  two  specified  days,  or  about 
a  certain  day,  or  on  a  Saint's  day,  of  which  there  are  two  of  the 
same  name,  without  an  addition  to  distinguish  them.    Hawk.  b.  2. 
c.  23*  s.  8.     An  impossible  day,  as  the  thirty-first  day 'of  June, 
will  vitiate,  and  leave  the  proceedings  as  if  no  time  had  been 
stated.  Moor,  555.     When  the  indictment  states  that  the  prisoner 
*  on  a  certain  day  assaulted  the  deceased,  it  will  not  be  sufficient  to 
proceed  with  averring  that  he  feloniously  struck  him  without  in- 
troducing "  then  and  there,"  between  the  assault  and  the  blow. 
For  although  these  words  would  be  supplied  by  the  natural  con- 
struction of  the  sentence,  and  would  be  sufficient  in  civil  actions 
and  in  indictments  for  common  batteries,  a  greater  certainty  is 
here  required,  because  the  mortal  stroke  is  so  much  higher  an 
£*7371    *  offence  than  what  is  implied  in  assaulting.-  Dyer  69,  a.     2  Hale, 
80.  Hawk.  b.  2.  c.  23.  s.  88*    In  drawing  the  conclusion  that  so 
the  defendant  murdered,  &c.  if  time  be  again  expressed,  repug- 
nancy should  be  carefully  avoided.-    For  if  the  injury  was  on  one 
day  and  the  death  on  another,  and  the  indictment  concludes  that 
90  the  prisoner  murdered,  8cc.  on  the  former  it  will  be  bad,  be- 
cause the  felony  is  committed  when  the  death  occurs,  and  not 
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when  the  cause  of  the  death  arises.  4  Co.  42.  Hawk.  b.  2.  c.  23. 
s.  88.  But  if  the  latter  day  be  stated,,  no  objection  can  be  taken, 
though  it  is  said  to  be  the  best  way  to  say  generally,  that  so  tbe 
defendant  murdered,  &c.  without  any  repetition  of  time,  id.  ibid. 
Notwithstanding  these  niceties  respecting  the  statement  of  the 
day,  a  variance  in  evidence  from  that  laid,  is  immaterial.  2  Inst. 
318.  see  ante  1  vol.  224*.  and  books  there  cited.  But  then,  if 
any  forfeiture  occurs,  the  jury  must  specially  find  the  day  on 
which  the  offence  was  committed.  2  Hale,  179. 

Place  as  well  as  time  must  be  stated  to  the  allegation  both  of 
the  injury  and  the  death,  in  order  that  it  may  appear  that,  the 
charge  is  cognisable  by  the  tribunal  before  which  it  is  preferred. 
Cro.  Eli*.  738.  2  Hale,  180.  And  where  the  offence  is  begun  in 
one  county  and  completed  in  another,  and  the  trial  had  io  the  lat- 
ter by  virtue  of  2  and  3  Edw.  VI.  c.  24.  tbe  stroke  ought  to  be 
alleged  on  the  county  where  it  was  actually  given.  Hawk.  b.  2. 
c.  23.  a.  92.  1  East,  P.  C«  343. 

But  not  only  must  all  the  circumstances  of  the  offence  be  thus 
precisely  stated,  certain  terms  of  art  must  be  employed,  or  the  in- 
dictment will  still  be  defective.  The  term  feloniously  is  indis- 
pensable here  as  in  all  other  felonies.  Cro.  Eliz.- 193.  The  offence 
must  also  be  stated  to  have  been  committed  with  "  malice  afore" 
thought"  which  we  have  seen  enter  so  materially  into  tbe  defi- 
nition of  the  offence,  and  which  it  is  absolutely  necessary  to  aver, 
2  Hale,  187.  nor  do  the  words  "  feloniously  murdered," -aid  the 
omission.  Dyer  99,  pi.  63.  The  indictment  must  also,  after  sta- 
ting the  circumstances,  draw  the  conclusion  that  so  the  prisoner, 
the  defendant,  feloniously,  &c.  did  kill  an<J  murder,  the  last  word 
being  an  artificial  term,  which  it  is  requisite  to  use,  id.  ibid.  Dyer, 
261.  a.  If  either  of  these  averments  be  omitted,  the  defendant 
can  be  found  guilty  of  manslaughter  only,  and,  indeed,  the  indict- 
ment for  this  offence  differs  only  from  one  of  murder  in  this 
omission,  id.  ibid.  1  East,  P.  C.  345,  6.  Bt\t  it  is  not  necessary 
to  repeat  the  words  "  feloniously  and  of  malice  aforethought,"  to 
every  allegation ;  for  if  the  assault  be  stated  to  have  been  thua 
made,  and  the  indictment  proceed  to  aver  that  the  defendant,  then 
and  there  struck,  fee.  it  will  be  good  without  repeating  them,  be- 
cause the  acts  are  sufficiently  *  connected.  4  Co.  41.  b.  Dyer,  69,  [#7381 
a.  Godb.  65,  6.  And  where,  in  an  indictment  for  poisoning,  it 
was  alleged  that  the  prisoner  did  wilfully,  feloniously,  and  of  his 
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malice  aforethought,  mix  poison  with  other  ingredients,  in  ordR 
that  they  might  be  eaten  by  the  deceased,  it  was  held  that  there 
was  no  occasion  to  add  these  words  to  the  allegation  of  the  de- 
livery of  the  poison,  1  East,  P.  C.  346.    The  other  circumstan- 
ces, and  the  conclusion  of  the  indictment,  do  not  differ  from  those 
to  be  observed  in  other  capital  felonies.    See  1  vol.  c.  5. 
Finding  of     Finding  rf  Grand  Jury.— It  has  been  said  that  if  the  grand 
jury.         jury  consider  the  crime  to  be  manslaughter  only,  they  may  strike 
out  the  words  "  maliciously"  "  of  malice  aforethought"  and  the 
conclusion  charging  murder,  and  then  to  find  a  true  bill  of  the 
charge  so  amended,  2  Hale,  163.  Bac.  Abr.  Indictment,  D.     1 
East,  P.  C.  347.    But  this  seems  very  questionable ;  and  it  is 
certain,  that  if,  without  alteration,  they  were  to  indorse  the  in- 
dictment "  billa  vera  for  manslaughter,"  the  finding  would  be 
invalid,  and  might  be  quashed  on  motion,  2  RoL  Rep.  53.     3 
Bulst.  206.     1  Rol.  Rep.  407,  8.  Cowp*  325.    And,  in  such  case, 
it  is  clearly  the  better  course  to  prefer,  a  bill  for  manslaughter, 
which  the  jury  may  immediately  find,  2  Hale,  162.  Bac  Abr.  In- 
dictment A.    And  though  the  indictment  may  charge  one  with 
murder,  and  the  other  with  manslaughter  only,  yet  if  both  arc 
accused  in  the  higher  degree,  the  grand  inquest  should  return 
their  finding  against  one  for  the  capital,  and  the  other  for  the  in- 
ferior offence;  but  in  such  case  the  bill  will  be  good  against  the 
former,  and  nugatory  as  to  the  latter,  3  Bulst.  306.    It  is  indeed 
said,  thpt  wherever  the  fact  of  homicide  is  clear,  the  jury  should 
find  the  bill  for  niurder,  in  order  to  prevent  the  defendant  from 
being  harassed  with  any  fresh  accusation  ;  for  if  they  throw  out 
the  bill,  he  may  be  again  indicted,  which  can  never  take  place 
after  an  open  acquittal.  Cowp.  325.  Hawk.  b.  2.  c.  25.  s.  2. 
The  Evi-        The  Evidence. — It  is  said  to  be  a  good  general  rule,  that  no 
dence-       man  8n011i^  bc  found  guilty  of  murder,  unless  the  body  of  the 
deceased  is  found ;  because  instances  have  arisen  of  persons  being 
exeecuted  for  murdering  others,  who  have  afterwards  been  found 
to  be  alive.  2  Hale,  290.  ante  1  vol.  563*.    But  this  rule  must  be 
taken  rather  as  a  caution  than  as  a  maxim  to  be  universally  ob- 
served ;  for  it  would  be  easy,  in  many  cases,  so  to  conceal  a  body 
as  to  prevent  it  from  being  discovered.    Indeed,  in  a  case  of  sup- 
posed drowning  in  the  sea,  an  objection  founded  on  this  rule) 
was  holden  unfounded.  2  Leach,  569.    And  presumptive  evi* 
dence  must  often  be  admitted  where  the  crune  is  necessarily  se- 
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crct.  Sometimes  indeed  it  is  better  than  the  direct  testimony  of 
*  witnesses,  because  they  may  be  influenced  to  commit  perjury  [*739] 
from  motives  of  revenge,  but  it  is  scarcely  possible  so  to  influ- 
ence circumstances,  as  to  make  them  fix  a  conviction,  that  a  par- 
ticular individual  is  guilty.  Where  the  charge  is  for  murder  of 
an  officer^in  the  attempt;  to  execute  a  ca:  sa.,  fi  fa.,  8cc.  it  will  be 
sufficient  to  produce  the  writ  and  warrant,  without  showing  the 
judgment  of  the  previous  proceedings,  Fost.  311.  One  class  of 
evidence,  which  is  most  frequently  adduced  in  case  of  murder— 
the  dying  declarations  of  the  party  killed— we  have  fully  con- 
sidered already.  See  ante  1  vol.  568*,  9*.  We  have  seen  that 
it  is  not  necessary  to  prove  in  evidence,  the  precise  day  or  place 
laid  in  the  indictment— but  it  will  suffice  if  the  time  of  the  death 
be  shown  to  be  within  a  year  and  a  day  of  the  stroke,  and  the 
place  of  the  death  be  shown  to  be  within  the  jurisdiction  of  the 
court,  before  which  the  accusation  is  preferred?  ante  1  vol.  222*, 
3*,  to  225*— 200*. 

The  verdict.— If  upon  the  'trial  of  an  indictment  for  murder,  The  ver- 
the  prisoner  appear  to  the  jury  to  be  guilty  of  manslaughter,  they  c  ' 
may  find  him  guilty  of  the  latter  offence.  2  Hale,  302.  Where 
the  killing  be  proved,  but  the  circumstances  show  it  to  have 
been  a  misfortune,  or  to  have  arisen  in  self-defence,  they  ancient- 
ly found  the  special  matter,  and  left  the  court  to  judge  of  its  ef- 
fect ;  who,  it  is  said,  might  give  judgment  for  manslaughter  or 
even  murder,  though  the  jury  conclude/1  et  sic  per  itifortunium, 
or  gic  *e  defendcndo>  2  Hale,  302.  And  even  if  the  court  agreed 
with  the  jury  as  to  the  innocence  of  the  party  accused,  the  verdict 
was  recorded,  and  his  goods  forfeited,  id.  ibid.  But  it  was  long 
ago  the  practice,  in  cases  of  infancy  and  insanity,  for  the  jury, 
under  the  direction  of  the  court,  to  find  a  verdict  of  acquittal,  2 
Hale  303.  Fost.  379.  And  Mr.  Justice  Foster  ably  contends  for 
the  legality  of  the  practice  of  finding  general  verdicts  of  not 
guilty,  in  every  case  where  the  mind  is  free  from  crime,  and  the 
defendant  has  been  merely  the  unfortunate  instrument  of  another's 
destruction.  Fost.  271  to  289.  He  thinks,  however,  that  there 
are  some  cases  in  which  the  party  has  been  guilty  of  neglect, 
where  the  judge  may  properly  direct  a  special  finding,  and  so 
compel  him  to  sue  out  his  pardon  under  the  statute  of  Glouces- 
ter, c.  9.  which  by  that  statute'  he  is  entitled  to  receive.  All  his 
his  personal  property  will,  in  this  case,  be  forfeited,  unless  the 
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king,  in  whom  it  b  vested,  thinks  proper  to  restore  it.  Fost.  289. 
Where  the  jury  doubt  whether  the  facts  proved  amount  in  law  to 
murder,  they  find  a  special  verdict,  in  which  the  facts  are  stated 
as  proved,  and  the  inference  is  left  to  the  judges  ;  who  may  give 
judgment  of  death  if  they  think  the  offence  is  murder,  though 
[*740]   *  malice  is  not  stated  in  terms,  nor  the  killing  found  to  b^felonkms. 

9  Co.  69,  Palm.  548. 

Tbe  sea-        Sentence  and  Punishment  j^CXer^f  is  taken  way  in  all  cases  o£ 

punish-      murder  and  petit  treason,  from  accessaries  before  as  well  aa 

mellt'        principals,  and  lands  and  goods  are  forfeited,  and  the  forfeiture 

relates  both  to  the  stroke  or  other  cause  of  the  death.     1  East, 

P.  C.  2 1 5.    For  the  mode  by  which  murder  was  ousted  of  clergy, 

see  ante,  1  vol.  678*,  and  all  points  respecting  the  sentence,  the 

interval  between  it  and  the  execution*  with  the  mode  of  the  Latter, 

will  be  found  in  1  vol.  704*.    The  forfeiture  is  governed  by  the 

same  rules  which  operate  in  all  other  felonies,  see  1  vol.  Index, 

title  Forfeiture. 


[♦741]  'INDICTMENTS  FOR  MURDER  AT  COMMON  LAW, 

AGAINST  AIDERS  AND  ACCESSARIES.       . 

Aider*  and  accessaries.— The  law  as  to  what  constitutes  prin- 
cipals in  the  second  degfee,  and  accessaries  before  and  after  the 
fact,  has  already  been  fully  considered  in  the  first  volume,  see.  I 
vol.  256*  to  267*.  and  the  mode  of  charging  them  in  an  indict- 
ment will  be  found  in  1  vol.  269*,  272*,  3*,  4*.  It  seems  almost 
anomalous  in  law,  that  where  several  are  present  at  a  murder, 
though  one  only  gave  the  mortal  blow,  it  may  be  charged  as  the 
act  of  all ;  or  if  one  be  particularly  accused,  it  will  be  no  variance 
to  show  that  the  stroke  proceeded  from  another,  I  Hale,  437-8. 
Dougl.  207.  n.  8.  ante  1  vol.  259*,  260*.  If  several  be  indicted  for 
murder,  and  the  jury  find  a  special  verdict,  it  is  necessary  in  or- 
der to  affect  principals  in  the  second  degree,  either  to  state  that 
they  were  actually  present  in  direct  terms,  or  to  show  some  acts 
done  by  them  from  which  presence  can  be  necessarily  inferred— 
or  to  allege  that  they  were  of  the  same  party,  in  the  same  pur- 
suit, and  under  the  same  engagements,  with  the  person  by  whom 
the  crime  was  actually  committed,  Dougl.  207. 
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♦PETIT  TREASON.  [*742J 


The  offence*— .Petit  Treason  is  only  an  aggravated  description  The  of. 
of  murder.  Foster,  107, 324,  336.    All  that  is  requisite  to  consti- 
tute the  latter  offence,  is  equally  necessary  to  complete  the  for- 
mer ;  and  i^  differs  only  in  the  relations  subsisting  between  the 
parties,  and  the  obedience  which  is  broken  by  the  offender.  The 
instances  in  which  it  can  be  committed  were  reduced  to  three,  by 
25  Edw.  III.  st.  5.  c  2.  though  at  common  law  they  were  more 
numerous.   These  are  by  a  servant  killing  his  master,  a  wife  her 
husband,  and  an  ecclesiastical  person,  either  secular  or  regular, 
his  superior.    A  servant  who  kills  his  master  after  he  has  left 
him,  on  malice  conceived  before,  will  be  guilty  in  this  degree. 
Hale,  380.  3  Inst.  20.    Under  the  term  master,  the  master's  wife 
is  held  to  be  included,  id.  ibid.     A  child,  in  murdering  either  of 
his  parents,  can  only  be  guilty  of  petit  treason  as  a  servant,  in 
which  capacity  if  he  receive  wages  from  them,  or  sustenance  in 
return  for  his  labour,  his  crime  will  receive  this  deeper  colour- 
ing, id.  ibid.    A  wife  though  divorced  a  mensfi.  et  toro,  may  be 
guilty  of  petit  treason  in  killing  her  husband  for  the  vinculum 
matrimonii  still  subsists.  1  Hale,  381.    Nor  can  a  woman  whom 
a  man  may  have  married,  having  a  former  wife  living,  commit 
petit  treason  by  murdering  him,  unless  indeed  she  were  his  ser- 
vant. 1  Hale,  381.    A  husband  who  kills  his  wife  is  not  thus 
guilty,  because  no  obedience  is  broken,  which  is  the  foundation 
on  which  this  aggravation  of  murder  rests.    A  clergyman  may 
commit  this  offence  by  the  murder  of  the  bishop  who  ordained 
him,  of  him  in  whose  diocese  his  benefice  lies,  or  of  the  metro* 
politan  of  such  suffragan  or  diocesan  bishop.  1  Hale,  381-4.  Bla. 
Com.  203.    To  constitute  this  offence,  there  must  be  such  ma* 

» 

lice  express  or  implied  as  would  make  the  killing  amount  to 
murder,  had  no  peculiar  relation  subsisted ;  so  that  if  on  an  in- 
dictment of  petit  treason  against  a  servant  for  the  death  of  his 
master,  it  appear  to  have  been  done  on  a  sudden  provocation,  or 
in  the  heat  of  passion,  he  may  be  found  guilty  of  manslaughter 
only.  1  Hale,  378.  There  may  be  accessaries  to  this  crime  both 
before  and  after  the  fact  as  to  any  other  felony.    Thus,  if  a  ser- 
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vant  murder  his  matter  by  the  procurement  of  the  wife,  he  is  a 
principal  traitor,  and  she  an  accessary  to  the  treason.  But  if  the 
[*743]  wife  had  *  incited  a  stranger  to  the  same  deed,  she  could  be  im- 
plicated only  in  murder,  because  the  guilt  of  the  accessary  can 
never  be  of  a  higher  kind  than  that  of  a  principal.  1  Hale,  379. 
If,  however,  the  stranger  had  committed  the  murder,  not  only  by 
her  advice  but  in  her  presence  so  as  to  make  her  a  principal  in 
the  second  degree,  she  would  be  guilty  of  treason  and  he  of  mur- 
der only.  1  East,  P.  C,  35JB.  And  if  a  servant  and  indifferent 
person  conspire  to  rob  the  master  of  the  former,  and  in  the  pro- 
secution of  this  design  the  master  be  killed  in  the  presence  of  the 
servant,  he  may  be  indicted  for  petit  treason.  Id.  ibid.  And  the 
same  rule  will  apply  if  the  servant  or  wife,  intending  to  kill  a 
stranger,  kill  the  one  the  master,  and  the  other  the  husband  by 
accident.  1  Hale,  380.  These  principles  apply  also  mutatis  mu- 
tandis to  a  clergyman  in  relation  to  his  superior.(  1) 
The  in-  The  indictment.— As  all  petit  treason  includes  murder,  it  is 

dictment  contcntjC(i  by -Lord  Hale  and  Mr.  Justice  Foster,  that  a  person 
guilty  of  the  former  may  be  indicted  for  the  latter.  1  Hale,  378. 
Fost.  325,  8.  But  Foster  thinks  it  advisable,  where  the  prisoner 
is  indicted  for  murder,  and  the  evidence  seems  to  prove  him  cri- 
minal in  the  higher  degree,  to  quash  the  indictment  and  prefer 
another,  because  the  judgment  is  different,  and  the  prisoner  is 
entitled  to  thirty-five  peremptory  challenges.  Fost.  327.  and  see 
the  case  of  Swan  and  Jeffereys.  Fost.  104.  And  if  through  a 
mistake  on  the  part  of  the  prosecutor,  the  prisoner  should  be  in- 
dicted for  a  common  murder,  and  the, evidence  should  show  that 
it  is  petit-treason,  it  will  not  be  advisable  to  direct  the  jury  to  find 
a  verdict  of  not  guilty  in  order  to  prefer  another  indictment,  lest 
the  defendant  should  plead  the  acquittal,  but  the  jury  may  be  dis- 
charged of  the  indictment  for  murder,  and  another  preferred  for 
treason,  Fost.  328.  At  all  events,  there  is  no  doubt  that  a  defen- 
dant if  tried  for  petit  treason  may  be  found  guilty  of  murder  if 
the  indictment  be  properly  framed.;  and  this  not  only  where  the 
proof  of  the  relationship  fails  on  which  the  aggravation  depends, 
but  where  the  fact  itself  though  satisfactorily  proved  by  circum- 


(1)  [Pennsylvania.  Every  person  proceeded  against,  and  punished  as 
liable  to  be  prosecuted  for  petit  is  directed  in  other  kinds  of  murder, 
treason  shall  in  future  be  indicted,    Purd*  Dig.  477*] 
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stantial  evidence,  is  not  supported  by  the  testimony  of  two  credi- 
ble witnesses.  1  Leach,  457.  Fost.  328.  Two  persons  implicated 
in  the  same  crime,  but  one  as  a  traitor  and  the  other  as  a  mur- 
derer only,  may  be  joined  in  the  same  indictment,  which  if  it  con- 
clude, that  both  of  them  fclonioualy,  traitorously,  and  of  their  ma- 
tice  aforethought  did  kill  and  murder  the  deceased,  will  be  good 
for  both,  reddendo  singula  singulis.  Fost.  329.  But  if  they  insist  on 
their  right  to  challenge,  they  must  be  tried  separately,  as,  in  petit 
treason,  the  defendant  is  entitled  to  thirty-five,  and,  in  murder,  to 
only  twenty  peremptory  challenges.  Fost  106.  The  indictment 
for  petit  treason  should  *  contain  all  the  requisites  of  one  for  mur-  [*744] 
der,  and  must,  in  addition,  charge  the  offence  to  have  been  trau 
torously  committed.  1  East,  P.  C.  346.  A  former  acquittal  of 
petit  treason  is  a  good  bar  to  an  indictment  of  murder  in  respect 
to  the  same  killing,  though  it  seems  doubtful  whether  an  acquit- 
tal of  murder  is  a  sufficient  bar  to  an  indictment  of  petit  treason : 
because  on  the  trial  for  petit  treason,  the  defendant  might  cer- 
tainly be  found  guilty  of  murder,  if  the  latter  crime  were  sup- 
ported in  evidence,  but  it  is  not  so  certain  that,  if  the  proof 
amounted  to  treason,  on  a  charge  of  murder,  any  conviction  could 
ensue. 

The  evidence. — By  the  1  Edw.  VI.  c.  12.  s.  22.  and  5  and  6  Theevi- 
Edw.  VI.  c.  U.  s.  12.  to  convict  a  man  of  either  high  or  petit  ncc* 
treason,  two  witnesses  in  open  court  or  a  voluntary  confession  are 
made  requisite.  These  statutes  were  indeed  supposed  to  be  re* 
pealed  by  1  and  2  Ph.  and  M.  c.  10.  which  directed  all  prosecu- 
tions for  treason  to  be  conducted  according  to  the  course  of  the 
common  law,  though  the  intention  of  that  act  was,  no  doubt, 
rather  to  extend  than  diminish  the  privileges  of  the  party  indict- 
ed. At  the  present  day,  however,  it  is  certain  that  two  witnesses 
are  required  to  convict  on  every  indictment  for  petit  treason.  1 
Leach,  457.  though  where  these  cannot  be  procured,  we  have 
seen  that  the  defendant  may  be  convicted  of  murder.  Radbourne's 
case,  Leach,  363.  ante  743*.  In  order  to  substantiate  the  rela- 
tionship between  husband  and  wife,  on  an  indictment  against  the 
latter  for  petit  treason,  it  is  not  necessary  to  prove  the  actual  mar- 
riage either  by  producing  a  copy  of  the  register,  or  by  the  testi- 
mony of  some  one  present  at  its  celebration  ;  but  it  will  be  suf- 

Vol.  XL  3  R 
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ficient  to  show  cohabitation,  and  the  language  of  both  parties  re- 
specting each  other.  1  East,  P.  C.  377. 
The  sen*  The  «ro/tnc?.— Petit  treason  was  first  ousted  of  clergy  by  23 
ttncc"  Hen.  VIIL  c.  1.  to  those  who  were  convicted  by  verdict  and  con- 
fession ;  and  by  25  Hen.  VIII.  c.  3.  to  those  who  stood  mute, 
challenged  peremptorily  more  than  35,  or  refused  to  answer. 
These  acts  were  rendered  perpetual  by  32  Hen.  VIIL  c.  3.  re- 
pealed by  1  Edw.  VI.  c.  12.  and,  it  is  said,  revived  by  5  and  6 
Edw.  VI.  though  the  latter  seems  not  quite  certain,  see  1 1  Co. 
29.  But  the  surest  ground  on  which  clergy  is  taken  away,  is 
under  the  words  a  wilful  murder"  in  1  Edw.  VI.  since  we  have 
seen  that  it  is  only  an  aggravated  kind  of  murder  and  subject 
in  a  great  degree,  to  the  same  rules.  Fost.  330.  1  Hale,  340. 
And  it  is  under  these  words  only,  that  clergymen  are  excluded 
from  the  benefit  of  their  order,  since  their  privileges  are  express- 
ly excepted  in  all  previous  provisions.  Accessaries  before  the 
fact',  as  they  were  not  named,  so  neither  were  they  affected  till 
[*745]  *  4  and  5  Ph.  and  M.  placed  them  on  a  footing  with  principals. 
The  judgment  against  men  has  always  been  "  that  they  be  drawn 
to  the  place  of  execution  and  there  hanged ;"  and  women  who 
were  formerly  burned,  as  in  other  kinds  of  treason,  now  receive 
the  same  sentence.  30  Geo.  II.  48.  The  additional  severities  in- 
troduced by  25  Geo.  II.  c.  37.  for  the  punishment  of  murder  have 
been  holden  to  apply  also  to  petit  treason,  and  therefore,  in  every 
case,  they  now  form  part  of  the  sentence.  Fost.  107.  For  a  state- 
ment of  these  regulations,  see  1  vol.  704*5*. 


r 

i, 


Stanford  Lmt  Ubrwy 

■■llllllUlHU 

3  tlOS  ObS  27b  512 


